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"  appointed  administratrix  of  his  estate.  ^ 


TABLE   OF   CASES 

REPORTED  IN  THIS  VOLUME. 


■^»  PAOK. 

AeschtimaDn     v.    Presbyterian 

Hospital 296 

Alexander,  Goodman  v . .    289 

Altieri,  Cuponlgri  v 255 

American  Copper  Co.  v.  Low- 

ther 025 

American  Deposit  &  Loan  Co., 

Bailey  v   672 

American  Union  Life  Ins.  Co., 

Poste  V 681 

Anderson  v.  Carter 624 

Anderson,  Mack  v 529 

Anelo-Swiss    Condensed    Milk 

Co.,  Taylor  V       611 

Antisdel  v.  Williamson 872 

Arkenburgh,,Dunn  v 669 

Armour  v.  GafPey 630 

Armstrong     v.      Metropolitan 

Street  Ry.  Co 641 

Atwater,    German  American 

Bank  of  Rochester  v 86 

Auld  y.   Manhattan  Life   Ins. 

Co 610 

Austin  V.  Slooum 667 

Autographic  Register  Co.  of  X. 
Y..  Bishop  V 662 

B. 

Bacon,  Wpst  v 624 

Bagley  V.  Carthage,  W.  &S,  H. 

R.  R.  Co 179 

Bailey  v.  American  Deposit  & 

Loan  Co 672 

Baird,  Schulz  V 029 

Baker»  N.  Y.  Life  Ins.  &  Trust 

Co.  V 484 

Bank  of  America,  Kirkham  v. .  132 
Barker,  People  ex  rel.  Manhat- 
tan Ry.  Co.  v 805 


PAOK. 

Barkley,  Williams  v 48 

Baylies  v.  Hamilton 641 

Beidleman,  Merkle  v 21 

Beier  v.  Spaulding 628 

Bellevue  L.  &  I.  Co..  Buffalo  & 

L.  Laud  Co.  V 247 

Berniel,  Weil  v 613 

Beston,  Hall  v 632 

Birch  V.    Kavanaugh  Knitting 

Co 617 

Blschoff  V.  Brigg     073 

Bishop  V.  Autographic  Register 

Co.  ofN.  Y 062 

Blair  v.  Hill    672 

Board  of  Education  of  N.  Y., 

Dwy er  v 613 

Board  of  Education  of  N.  Y.. 

Steinson  v 431 

'  Borrowe  v.  Corbin 634 

Boyer,  Stillwell  v 621 

Bradley  v.  Bradley 183 

Brcnneman,  Kagcr  v 674 

Brigg,  Bischoff  v 073 

Brigg,  In  re  (Accounting) 673 

Briggs,  Russell  v 500 

Brokaw  v.  Duffy 391 

Brooklyn   El.   R.  R.  Co.,  Eml- 
grant  MissionCommittce,  etc. , 

V 6C4 

Brooklyn  Savings  Bank,   Wil- 
liams V 676 

Brown  v.  Cody 646 

I  Brown.  De  Remer  v 410 

Brown,  State  Bank  of  Piko  v. .  216 

Brown,  Thayer  v 616 

Browne  v.  Paterson 460 

Bruckner,  Neher  v 617 

Buffalo,  City  of,  In  re    Grade 
Crossing  Comics,  of 603 


VI 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Buffalo  &  L.  Land  Co.  v.  Belle- 
vue  L.  &  I.  Co 247 

Buffalo  Railway  Co.,  Mont- 
gomery V 189,  648 

Buffalo,  R.  &  P.  Ry.  Co.,  Win- 
thip  V 650 

Buffalo  Traction  Co.,  O'Brien 
V  637 

Bull  V.  Case 578 

Bump  V.  N.  Y.,  N.  II.  &  H.  R. 
R.  Co 686 

Burhans  v.  Union  Free  School 
District 661 

Burnham  v.  Burnliam 659 

c. 

/    Cable.  Thayer  v 632 

CalUnan,  Graves  Elevator  Co. 

V 620 

Caponigri  v.  Altieri 255 

Carr,  Griffin  v 621 

Carter,  Anderson  v 624 

Carthage,  W.  &S.  11.  R.  R.  Co,, 

Bagley  v  179 

Cart  Wright  v.  City  of  Cohoes. .  631 

Cary,  O'Beirnc  v 061 

Case,  Bull  V 578 

Cassidy,  Finn  v 584 

Central  Trust  Co.  of  N.  Y.,  Mo- 

Clure  V 108 

Champlain,  Village  of,  v.  Mc- 

Crea 284 

Chapman,  Hubbanl  v 600 

Chapman  v.  Ogden 642 

Chautauqua    Co.    Nat.    Bank, 

Pierce  v 664 

City  of  Buffalo,    In   re   Grade 

Crossing  Comrs.  of 605 

City  of  Cohoes,  Cartwright  v. .  631 
City  of  New  York,  CoUinson  v.  655 
City   of  New  York,  Fredricks 

V 656 

City  of  New  York,  Jordan  v, . .   657 

City  of  New  York,  Keyes  v G54 

City  of  New  York,  Renshaw  v.  055 
City  of  New  York,  Uppington 

V 222 


PAOB. 

City  of  Rochester,  CzamoTvsky 

V 649 

City  of  Rochester,  Twi.st  v 619 

City  of  Yonkers  v.  N.  Y.  C.  «fc 

H,  R.  R.  R.  Co    142 

Clarke.  Eastland  v 420 

Clinton  Nat.  Bank  v.  National 

Park  Bank  of  N.  Y 629 

Cody,  Brown  v 646 

Cohoes,  City  of,  Cartwright  v. .  631 
Collioson  V.  City  of  New  York.  655 

Coloney  v.  Farrow 614,  6J  5 

Compton,  Mahar  v 651 

Comstock,   People    ex  rel.,   v. 

Morrison 644 

Conklin  v.  Woodbury  Dcrmato- 

logical  Institute 611 

Continental  Ins,  Co  ,  Flaherty  v.  652 

Cook  V.  White 639 

Cooper,  In  re 671 

Corbin,  Borrowe  v  634 

Cornell  v.  Maltby 557 

Cox,  National  Bank  of  the  Re- 
public of  N.  Y.  V 639 

Crage,  Di  Vito  v 378 

Cuming,  Hughes  v 91,  646 

Czarnowsky  v.  City  of  Roches- 
ter         649 

I). 

Darting  v,  Klock 623 

Davis  V.  Supreme  Lodge  K.  of 

H 159  . 

Dearing  v.  McKinnon  Dash  & 

Hardware  Co 78 

Decley  v.  Ilcintz 660 

de  loia  v.  Metropolitan  Street 

Ry.  Co 664 

Dc  Klyu  V.  Gould 282 

D.  &  H.  Canal  Co.,  President, 

etc.,  of,  People  v 362 

Deraismcs,  Dunham  v 65,  C48 

,  Dc  Reraer  v.  Brown '.   . . .  41') 

Diehl,  People  ex  rel.  Jones  v...  643 

Di  Vito  V.  Crage 378 

Dr.   David   Kennedy  Cj)rpu.  v. 
,     Kennedy 35:3 


TABLE  OF  CASES  KEPORTED. 


Vll 


PAOB. 

Donnelly,    People   ex   rel.,   v. 

Mobs 606 

Douai  V.  Lutjens 622 

Dougherty  v.  King 667 

Duflfy,  Brokaw  v 891 

Dunham  v.  Deraismes 65,  648 

Dunn  V.  Arkenburgh 669 

Dwyer  v.  Board  of  Education 

of  N.  T 618 

E. 

Eastern  Brewing  Co.,  Steven- 
son Brewing  Co.  v 684 

Eastland  v.  Clarke 420 

EidUtz,  McLaughlin  v 640 

Eldert  v.  Long  Island  Electric 
Ry.  Co 651 

Elmendorf,  People  ex  rel.  Mil- 
ler v 626,  676 

Elmira,  C.  &  N.  R.  R.  Co., 
Parkerv 274 

Emigrant  Mission  Committee, 
etc.  V.  Brooklyn  El.  R.  R.  Co.  604 

Ewen,  Ruess  v 688 

F. 

Pkrrow,  Coloney  v 614,  615 

Parwell,  Young  v 841 

Feiock,  Sinnott  v 444 

Feitner,  People  ex  rel.  United 

Verde  Copper  Co.  v 646 

Finn  v.  Cassidy 684 

Finnigan,  Tarbeli  v 652 

Flaherty  v.  Continenal  Ins.  Co.  662 
Flour  aty  Nat.  Bank  v.  Little.  615 

Ford  V.  Ford 628 

Fox  V.  Mohawk  &  H.  R.  Hu- 
mane Society 517 

Fredricksv.  City  of  New  York..  666 

G. 

Galfey,  Armour  v 680 

Garczynski  v.  Russell 668,  669 

Garson,  Schuey  v 614 

German  -  American     Bank     v. 

Blade MO 

Gterman  -  American     Bank     of 

Rochester  T.  Atwater 86 


PAGX. 

German  -  American     Bank     of 

Rochester,  Sinnott  v 646 

Goodman  v.  Alexander 289 

Gould,  De  Klyn  V 282 

Grade  Crossing  Comis.,  City  of 

Buffalo,  In  re 605 

Grant  v.  Griffith 636 

Graves  Elevator  Co.  v.  Callanan.  620 
Gray  v.  Metropolitan  Street  Ry. 

Co 467 

Gridley,  Morgan  <&  Wright  v...  656 

Griffin  V.  Carr 621 

Griffith,  Grant  v 636 

Grippin  V.  Weed 612 

H. 

Hagan,  People  ex  rel.  Wagner 

V 607 

Hall  V.  Beston 632 

Hallahan  v.  Webber, 671 

Hamilton,  Baylies  v 641 

Hansen,  Kendrick  v 609 

Hjwcall  V.  King 288 

Hatch  V.  Leonard 485 

Hawkins  In  re  (Petition) 188 

Hazen,  Tompkins  v 18 

Heilbronn  v.  Herzog 98,  653 

Heintz.  Deeley  v 660 

Herzog,  Heilbronn  v 98,  653 

Hill.Blairv 672 

Hinckel  v.  Stevens 171,  627 

Hirsch  V.  Mayer 236 

Holdeu  V.  Metropolitan  Life  Ins. 

Co 13,  647 

HoUins  V.  Hubbard 534 

Hopper,  McCrea  v 633 

Hubbard  v.  Chapman 609 

Hubbard,  Hollins  v 534 

Hughes  V.  Cuming 91,  646 

I. 

In  re  Brigg( Accounting) 673 

In  re  Cooper 671 

In  re  Grade   Crossing    Comrs. 

City  of  Buffalo 606 

In  re  Hawkins  (Petition) 188 

In  re  Little  (Accounting) 643 

In  re  Loper  (Petition) 618 


Vlll 


TABLE  OF  OASES  EEPORTED. 


PAGE. 

In  re  McAleenan  (Accounting). .  645 

la  re  Marcellus 70 

In  re  Munn  (Application) 149 

In  re  Nisbet  (Application) 605 

In  re  Olwell  (Application). ...  642 
In  re  Robertson  (Accounting). .  675 

In  re  Valentine 640 

InreVeith 204 

International  Ins.  Co.  of  N.  Y., 
Northamv 666 

J. 
Jersey    City    Contracting   Co., 

Simpson  v. 198 

Jones,  People  ex  rel.,  v.  Dielil.  648 
Jordan  v.  City  of  New  York.. .  657 

K. 

Kager  v.  Brenneman 674 

Ealdenberg,    President,     etc., 

Manhattan  Co.  v 1 

Kavanaugh  Knitting  Co.,  Birch 

V 617 

Keegan  v.  Third  Ave.  R.  R.  Co.  622 

Eendrick  v.  Hansen 609 

Kennedy,   Dr.  David  Kennedy 

Corpn.  V 858 

Kennedy  Corpn.  v.  Kennedy . .  858 

Kernochan  v.  Marshall 472 

Kerr  Salt  Co.,  Strobel  v 617 

Keswick  v.  Rafter 653 

Keyes  v.  City  of  New  York. . .  6W 

King,  Dougherty  v 657 

King,  Hascall  v 288 

Kingston  Water  Co.,  McEntee  v.  27 
Kirkham  v.  Bank  of  America. .  182 

Klock,  Darling  V 623 

Koehne  v.  N.  Y.  &  Queens  Co. 

Ry.  Co ;  603 

Kraft  V.  Phipps 610 

L. 

Lawrence  v.  Smith 635 

Lehigh  Valley  R  R.  Co.,  Lewin 
V 667 

Lehigh  Valley  R.  R.  Co.,  Nel- 
son v 635 

Leo,Millerv 619 


PASS. 

Leonard,  Hatch  v 435 

Levin  v.  N.  Y.  Elevated  R.  R. 

Co OT2 

Lewln  V.  Lehigh  Valley  R.  R. 

Co .   ...  667 

Lindenborn,  McCready  v 630 

Little,  Flour  City  Nat.  Bank  v.  615 

Little,  In  re  (Accounting) 643 

Lockwood,  Spies  v 481 

Long  Island  Electric  Ry.  Co., 

Eldertv 651 

Loper,  In  re  (Petition) 618 

Lowther,  American  Copper  Co. 

V 625 

Lutjens,  Douai  V 022 

M. 

McAleenan,  In  re  (Accounting).  645 
McClure  v.  Central  Trust  Co. 

of  N.  Y 108 

McCrea  v.  Hopper 633 

McCrea,  Village  of  Champlain 

V 264 

McCready  v.  Lindenborn 680 

McEntee  v.  Kingston  Water  Co.  27 
Mclnroy  v.  Stevenson  Brewing 

Co 663 

McKim  V.  N.  Y.  Elevated  R.  R. 

Co 616 

McKinnon,  Willis  v 612 

McKinnon  Dash  &   Hardware 

Co.,  Dearing  v     78 

McLaughlin  v.  EidUtz . .  640 

McLean  v.  Ryan 620 

Mack  V.  Anderson 529 

Mahar  v.  Compton 651 

Maltby,  Cornell  v 557 

Manhart  v.  Peters 673 

Manhattan  Co.,  President,  etc., 

of,  V.  Kaldenberg 1 

Manhattan  Life  Ins.  Co.,  Auldv.  610 
Manhattan  Ry.  Co.,  People  ex 

rel,  V.  Barker 305 

Mansfield  v.  Mayor,  etc.,  of  New 

York 208 

Marcellus,  In  re 70 

Marshall,  Kernocljan  v 472 

Matter  of  Brigg  (Accounting). .  673 


TABLE  OF  CASES  KEPORTED. 


IX 


PAGE. 

Matter  of  Cooper 671 

Matter     of     Grade     Crossing 

Comrs,,  City  of  Buffalo 605 

Matter  of  Hawkins  (Petition). . .  188 
Matter  of  Little  (Accounting)..  643 

Matter  of  Loper  (Petition) 618 

Matter  of  McAleenan  (Account- 
ing)  645 

Matter  of  Marcellus 70 

Matter  of  Munn  (Application). .  149 
Matter  of  Nisbet  (Application).  605 
MatterofOlwell  (Application).  643 
Matter  of  Robertson  (Account- 
ing)  675 

Matter  of  Valentine 640 

Matter  of  Veith 204 

Mayer,  Hirsch  v 236 

Mayor,    etc.,    of    New    York, 

Mansfield  v 208 

Mayor,    etc.,    of    New    York, 

Singer  y 658 

Mayor,    etc.,    of    New    York, 

Slattery  v 618 

Mayor,    etc.,    of    New    York, 

Wallace  V 658 

Mayor,    etc.,    of    New    York, 

Wendelv 659 

Merkle  v.  Bddleman 21 

Metropolitan     Life    Ins.     Co., 

Holdenv 18,  647 

Metropolitan    Street   Ry.    Co., 

Armstrong  v 641 

Metropolitan    Street   Ry.    Co., 

de  loiav 664 

Metropolitan    Street   Ry.    Co., 

Gray  V 457 

Metropolitan   Street   Ry.    Co., 

Weiss  V 665 

Miller  v.  Leo 619 

Miller,  People  ex  rel.,  ▼.  Elmen- 

dorf 626,  676 

Mohawk  &  H.  R.  Humane  So- 
ciety, Pox  V 517 

Montgomery  v.  Buffalo  Railway 

Co 139,  648 

Morgan  &  Wright  ▼.  Gridley. . .  656 
Morrison,  People  ^  rel.  Com- 

atockv 644 

ii 


Moss,   People  ex  rel.  Donnelly 

V 606 

Munn,  In  re  (Application) 149 

Murphy  v.  Supreme  Council  C. 
M.B.  Assn 638 

N. 

Nassau   Electric    R    R    Co., 

O'Flaherty  v 624 

National  Bank  of  the  Republic 

of  N.  Y.  V.  Cox 639 

National  Piirk  Bank  of  N.  Y., 

Clinton  Natl.  Bank  v 629 

Neher  v.  Bruckner 617 

Nelson  v.  Lehigh  Valley  R.  R. 

Co 635 

Neufeld,  People  v 43 

Neun  V.  Rochester  Railway  Co.  146 
New  York,  Board  Education  of, 

Dwyer  v 613 

New  York,  Board  Education  of, 

Steinson  ▼ 431 

N.   Y.   C.  &  H.  R.  R.  R.  Co., 

aty  of  Yonkers  v 142 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 

Peckv 347 

N.  Y.  C.  &  H.  R.  R  R.  Co., 

St.  John  V 241 

New  York,  City  of,   Collinson 

V 655 

New  York,  City  of,  Fredricks 

V 656 

New  York,  City  of,  Jordan  v. .  657 
New  York,  City  of,  Keyes  v. . .  654 
New  York,  City  of,  Renshaw 

V   655 

New  York,  City  of,  Uppington 

V .' 222 

N.    Y.    Elevated   R.    R.    Co., 

Levin  v 572 

N.    Y.    Elevated    R.    R.    Co., 

McKimv 616 

N.  Y.  Life  Ins.  &  Trust  Co.  v. 

Baker 484 

New    York,    Mayor,    etc.,    of, 

Mansfield  v 208 

New    York,    Mayor,    etc.,    of, 

Singerv 66S 


TABLE  OF  CASES  REPORTED. 


PAGE. 

New   York,    Mayor,    etc.,    of, 

Slattery  V 618 

New   York,    Mayor,    etc.,    of, 

Wallace  v 668 

New  York,    Mayor,    etc.,    of, 

Wendel  v 659 

N.  Y.,  N.  H.  &  H.  R.  R.  Co., 

Bump  V  686 

N.   Y.  &  Queens  Co.  Ry.  Co., 

Koehnev 608 

Nisbet,  In  re  (Application) 605 

Norman,  Skinner  v 565 

Nortliam  v.   International  Ins. 

Co.ofN.Y 666 

O. 

O'Beirne  V.  Cary 661 

O'Brien  v.  Buffalo  Traction  Co.  687 
O'Flaherty  v.  Nassau  Electric 

R.  R.Co 624 

Ogden,  Chapman  v 642 

Olwell,  In  re  (Application) 642 

P. 

Parker  v.  Elmira,  C.  &  N.  R. 

R.  Co 274 

Paterson,  Browne  v 460 

Peck  V.  N,  Y.  C.  &  H.  R.  R. 

R.Co 347 

Peekskill,  S.  C.  &  M.  R.  R.  Co. 

V.  Village  of  Peekskill 628 

Peekskill,  Village  of,  Peekskill, 

S.  C.  &  M.  R.  R.  Co.  V 628 

People  V.  Neufeld 43 

People  V.  President,  etc.,  D.  & 

H.  Canal  Co 362 

People  V.  Van  Dusen 38 

People's    Building,    L.    &    S. 

Assn.,  Seeber  v 670 

People  ex  rel.  Comstock  v.  Mor- 
rison   644 

People  ex  rel.  Donnelly  v.  Moss.  606 
People  ex  rel.  Jones  v.  Diehl. . .  643 
People  ex  rel.  Manhattan  Ry. 

Co.  V.  Barker 305 

People  ex  rel.  Miller  v.  Elmen- 

dorf 626,  676 


PA0X. 

People  ex  rel.  Ryan  v.  Robert- 
son  650 

People   ex   rel.   United  Verde 

Copper  Co.  v.  Feitner 645 

People  ex  lel.  Wagner  v.  Ha- 

gan 607 

People  ex  lel.  Wagner  v.  York.  606 

Peters,  Manhart  v. .   678 

Petrie,  Rockwell  v 654 

Phenix  Ins.  Co.,  Thebaud  v. . . .  607 

Phipps,  Kraft  v 610 

Pierce  v.  Chautauqua  Co.  Natl. 

Bank 664 

Port  Jervis,  M.  &  N.  Y.  R.  R. 

Co.,  Van  Inwegen  v 625 

Poste  V.  American  Union  Life 

Ins.  Co 631 

Powers  V.  Schlicht  Heat,  L.  & 

P.  Co 662 

Presbyterian  Hospital,  Aeschli- 

mann  v 296 

President,  etc.,  D.  &  H.  Canal 

Co.,  People  V 362 

President,  etc..  Manhattan  Co. 

V.  Ealdenberg 1 

Q. 

Quintard,  Vaughn  Machine  Co. 
V 649 

R 

Rafter,  Keswick  v 658 

Renshaw  v.  City  of  New  York..  656 
Robertson,  In  re  (Accounting). .  675 
Robertson,  People  ex  rel.  Ryan 

V 650 

Rochester,  City  of,  Czarnowsky 

V 649 

Rochester,  City  of,  Twist  v 619 

Rochester  Railway   Co.,  Neun 

V 146 

Rockwell  V.  Petrie 654 

Rouse,  Stevens  v 675 

Routenberg  v,  Schweitzer 175 

Ruess  V,  Ewen 688 

Russell  V.  Briggs 500 

Russell,  Qarczynski  ▼ 668,  669 


TABLE  OF  CASES  REPORTED. 


XI 


PAOK. 

R3rBD,  McLean  v 620 

Ryan,  People  ex  rel.,  v.  Robert- 
son  650 

s. 

St.  John  V.  N.  Y.  C.  &  H.  R. 

R.R.  Co 241 

Saunders,  Schreyer  v 687,  668 

Schlicht   Heat,  L.   &  P.    Co., 

Powers  V 662 

Schreyer  v.  Saunders 637,  663 

Schuey  v.  Garson 614 

Schulz  V.  Baird 629 

Schweitzer,  Routenberg  v .  ...  175 
Security  Trust  Co.,  Tooker  v. .  608 
Seeber  v.  People's  Building,  L. 

&  8.  Assn 670 

Shulenberg,  Young  v 385 

Simpson  v.  Jersey  City  Con- 
tracting Co 193 

Singer  v.  Mayor,  etc.,  of  New 

York 658 

Sinnott  v.  Peiock 444 

Sinnott    v.     Qerman-American 

Bank  of  Rochester 646 

Skinner  v.  Norman 565 

Blade,  Oerman-American  Bank 

V 660 

Blattery  v.  Mayor,  etc.,  of  New 

York 618 

Slocum,  Austin  v 667 

Smith,  Lawrence  v 635 

Southall,  Warner  v 496 

Spaulding,  Beier  v 628 

Spies  V.  Lockwood 481 

State  Bank  of  Pike  v.  Brown. ..  216 
Steinson  y.  Board  of  Education 

of  N.  Y 481 

Stevens,  Hinckel  v. 171,  627 

Stevens  v.  Rouse. 675 

Stevenson  Brewing  Co.  v.  East- 
ern Brewing  Co 634 

Stevenson    Brewing    Co.,   Mc- 

Inroy  V 663 

Stillwell  V.  Boyer 621 

Stoneman  v.  Van  Vechten 666 

Stratford,     United     States    of 
America  v 638 


PAOB. 

Strobel  v.  Kerr  Salt  Co 617 

Supreme  Council  C.  M.  B.  Assn., 

Murphy  v 638 

Supreme  Lodge  K.  of  H.,  Davis 

v 159 

Sweet,  Wheeler  v 608 

T. 

Tarbell  v.  Finnigan 652 

Taylor  v.  Anglo- Swiss  Con- 
densed Milk  Co 611 

Tetherton  v.  United  States  Talc 

Co 665 

Thayer  v.  Brown 616 

Thayer  v.  Cable 682 

Thebaud  v.  Phenix  Ins.  Co  . .     607 
Third  Ave.  R.  R.  Co.,  Keegan 

V 622 

Tompkins  V.  Hazen 18 

Tooker  v.  Security  Trust  Co. . .  608 
Twist  V.  aty  of  Rochester 619 

U. 

Union  Free  School  District,  Bur- 
hans  V 661 

United  States  of  America  v. 
Stratford 688 

United  States  Talc  Co.,  Tether- 
ton v 665 

United  Verde  Copper  Co.,  Peo- 
ple ex  rel.,  v.  Feitner 645 

Uppington  v.  City  of  New 
York 222 

V. 

Valentine,  In  re 640 

Van  Duscn,  People  v. 33 

Van  Inwegen  v.  Port  Jervis,  M. 

&N.  Y.  R.  R.  Co 625 

Van  Vechten,  Stoneman  v 666 

Vaughn  Machine  Co.  v.  Quin- 

tard 649 

Veith,  In  re 204 

Village  of   Champlain   v.   Mc- 

Crea 264 

Village  of  Peekskill,  Peekskill, 

8.  C.  &M.  R.  R.  Co.  v 628 


Xll 


TABLE  OF  CASES  REPORTED. 


'^  •  PAOB. 

Wagner,    People    ex    rel.,    v. 

Hagan 607 

Wagner,  People  ex  rel. ,  v.  York.  606 
Wallace  v.  Mayor,  etc.,  of  New 

York 658 

Warner  v.  Southall 496 

Webber,  Hallahan  v 671 

Weed,  Grippin  v 612 

Weed,  Whiteman  v 627 

Weil  V.  Bermel 618 

Weiss    V.    Metropolitan    Street 

Ry.  Co 665 

Wendel  v.  Mayor,  etc.,  of  New 

York  650 

West  V.  Bacon 624 

Wheeler  v.  Sweet 608 

White.  Cook  v 680 

Whitehead  Brothers  Co.,  Wood 

V 546 

Whiteman  v.  Weed 627 


Wilber  v.  Wilber .451 

Williams  v.  Barkley 48 

Williams  v.  Brooklyn  Savings 

Bank 676 

Williamson,  Antisdel  v 872 

Willis  ▼.  McKinnon 612 

Winship  v.  Buffalo,  R.   &  P. 

Ry.  Co 650 

Winston  V.  Winston 658 

Wood  V.   Whitehead  Brothers 

Co 545 

Woodbury  Dermatological  In- 
stitute, Conklin  v 611 

Y. 

Yonkers,  City  of,  v.  N.  Y.  C. 

&  H.  R.  R.  R.  Co 142 

York,  People  ex  rel.  Wagner  v.  606 

Young  V.  Farwell 841 

Young  y.  Shulenberg 885 


TABLE   OF    CASES 

CITED  IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


-A..  PAOX. 

Acker  v.  Acker 81  N.  Y.  143 582 

Adams  v.  Irving  Nat.  Bank. .:....  116  N.  Y.  606 362 

Adams  v.  Niemann 46  Mich.  186.  187 86 

Albion  Malleable  Iron  Co.  v.  First )    ^^^  ^.^j^  gig  87 

Nat  Bank  of  Albion i 

Aldrich  v.  Jackson 6  R.  I.  218 126 

Allenv.  Clark 49  Vt.  890 126 

Ames  V.  Miss.  Boom  Co.  8  Minn.  467 448 

Ames  V.  Port  Huron,  etc..  Co 11  Mich.  189 525 

Amherst  College  v.  Ritch...'. 151  K.  Y.  282.   404 

Anderson  V.  Blood 152  N.  Y.  298 560 

Anderson  ▼.  Read 106  N.  Y.  888 544 

Angell  ▼.  McLellan  16Ma8S.28 294 

Argersingcr  v.  Maonaughton 114  N.  Y.  585 ...  128,  419 

Armour  Bros.  BankingCo.  v.  Smith.  20  S.  W.  Rep.  690.   208 

Astor  V.  Arcade  Ry.  Co 118  K.  Y.  93 278 

Atchison  v.  Bruff 50  Barb.  881 294 

Atherton  v.  Atherton 155  N.  Y.  129 555 

Atkinson  v.  Weidner 79  Mich.  575 86 

Atwater  v.   Trustees  of  Canan- )    124  n.  Y.  602 229,  230.  282 

daigua J 

Austin  V.   First  Natl.  Bank  of)    100  Mich.  618 86 

Kalamazoo ) 

B. 

Bailey  v.  Lloyd 5  Russ.  880.  844 57 

Baird  v.  Daly 68  N.  Y.  547 596 

Baird  v.  Mayor,  etc 96  N.  Y.  567 105 

Baker  v.  Barney 8  Johns.  72 489 

Bank  of  Columbia  v.  Patterson 7  Cranch,  299,  305,  806 82 

Bank  of  Metropolis  ▼.  Faber 150  N.  Y.  206 9 

Bank  of  Monroe  V.  Culver 2  Hill,  531 221 

Barker  v.  Central  Park,  N.  &  E.  )    ^-^  j^  y  237  141 

R.  R.  R.C0 ) 

Barkleyv.NY.C.&n.R.R.)    35  ^pp.  Div.  167 51 

R  Co ) 

Bamet  V.  National  Bank 98  U.  8.  555.  559 259,  262 

Bamet  v.  Selling 70  N.  Y.  492 447,  449 

Bates  ▼.  Salt  Springs  Natl.  Bank  . .  157  N.  Y.  822 215 


xiv  TABLE  OF  CASES  CITED. 

PAOB. 

Beard8leyv.N,Y.,L.  E.  &W.)    ie2  N.  Y.  280 280 

R.  R  Co ) 

Bedell  v.  Long  Island  R.  K.  Co. . . .  44  N.  Y.  869 861 

Heeler  v.  Young 1  Bibb.  (Ky.)  619 292 

Behn  v.  Buraess 8  Best  &  Smith,  751,  757. . .  466,  470 

Bellv.  Cafferty 21  Ind.  411 126 

Benedict  v.  Arnoux 154  N.  Y.  715 268.  320 

Benzing  v.  Steinway  &  Sons 101  N.  Y.  662 427,  429 

Berg  V.  Parsons 156  N.  Y.  109 238 

Bernhard  ▼.  Rens.  &  Sar.  R.  R.  Co.  1  Abb.  Ct.  App.  Dec.  181 426 

Berry  Harvester  Co.  V.  Wood  M.)    153  n.  Y.  640,  546 96 

&R  M.  Co ) 

Blair  v.  Forehand 100  Mass.  186 621 

Blairv.Wait 69  N.  Y.  118 648 

Blake  V.  Ferris 5  N.  Y.  48 288 

Blakely  V.  Bennecke 69  Mo.  198 419 

BloMrers  t.  Sturtevant 4  Denio,  46 442 

Bomeisler  v.  Forster 164  N.' Y.  229 404 

Bonnell  V.  Griswold 80  N.  Y.  128,  188 7,    10 

Booth  V.  B.  &  A.  R.  R.  Co 78N.  Y.  40 427 

Booth  V.  Swezey 8  N.  Y.  276,  279 25 

Boughton  V.  Harder 46  App.  Div.  856 682 

Boughton  V.  Otis 21  N.  Y.  261 7 

Bowditch  V.  Ayrault 188  N.  Y,  222 478 

Bowen  V.  Lease 6  Hill,  221 167 

Bowes  V.  Shand L.  R.(2App.  Cas.)455,468..  466,  470 

Bradley  V.  Cole 6  Hun,  660 •....471 

Brandt  V.  Verdon 44  N.  Y.  S.  R.  885 804 

Brass  v.  Rathbone 8  App.  Div.  78;  158  N.  Y.  435..    80 

Brazill  v.  Isham 12N.  Y.  9... 862 

Brett  V.  Ebel 29  App.  Div.  256 652 

Brewster  v.  Doane 2  Hill.  687 222 

Bridger  v.  Pierson 45  N.  Y.  601 175 

Briggs  V.  Carroll 117  N.  Y.  288 66 

Briggs  V.  Spaulding 141  U.  S.  166 10 

Brillv.  Wright 112  N.  Y.  129 67 

Brinkerhoflf  v.  Brown 6  Johns.  Ch.  189 187 

Brooker  V.  Scott 11  M.  &  W.  67 892 

Brown  v.  Ames 59  Minn.  476 126 

Brown  V.  Guarantee  T.  &  8.  D.  Co.  128  U.  S.  408 187 

Brown  v.  Mayor,  etc 66  N.  Y.  886 64 

Bruce  v.  Davenport 3  Keyes,  472 105 

Bruce  v.  Piatt 80  N.  Y.  881   10 

Brush  V.  Long  Island  R.  R.  Co. . . .  10  App.  Div.  685;  158  N.  Y.  742.  851 

I  60  Hun,  446 30 

Buchanan  V.  Little 154  N.  Y.  147 69 


Brush  El.  II.  Co.  v.  Consolidated 
Tel.,  etc.,  Co 


TABLE  OF  CASES  CITED.  xy 

PAGE. 

Buckingham  t.  Ludlum 87  N.  J.  £q.  137 846 

Buffalo  Cemetery  Assn.  v.    City  ^    ns  N  Y  61  279 

of  Buffalo f 

Buffalo  Loan,  T.  &  8.  D.  Co.  v.  ^ 

Knights  Templar  &  M,  M.  A.  I   126  N.  Y.  450 168,  168 


Buffum  V.  Harris .^5  R  I.  248 688 

Burghart  V.  Hall 4M.&W.727 292 

Burnley  y.  Lambert 1  Wash.  808 449 

Bumside  V.  Matthews 64  N.  Y.  78 862 

Butler  V.  Bmalley 101  N.  Y.  71 7 

Butler V.  Townsend 126N.  Y.105 288 

c. 

Cabot  Bank  V.  Morton 4  Gray,  166 128 

Caldwell  y.  Fenwick 2  Dana,  888 449 

Caldwell  y.  N.  J.  St.  Bt.  Co 47  N.  Y.282 106.  460 

Cameron  y.  N.  Y.  &  Mt.  Vernon  I    133  N  Y  886  271 

WaterCo ) 

Cameron  y.  Seaman 69  N.  Y.  896 7 

Cfenal  Bank  y.  Bank  of  Albany. .. .  1  Hill,  287 128 

Oandav.  Totten 157  N.  Y.  281 506,  509,  616 

Capasso  V.  Woolfolk 163  N.  Y.  472 888 

Carletony.  Lombard,  AyresA  Co..  149  N.  Y.  187 122 

Carman  V.  Trade 26  How.  Pr.  440 126 

Carter  v.  Tinicum  Fishing  Co 77  Penn.  St.  810 890 

Casterton  y.  Town  of  Vienna 163  N.  Y.  868 279 

Cfaandelor  y.  Lopus Cro.  Jac.  4 122 

Chandler  y.  Hoag 2  Hun,  618;  68  N.  Y.  624 10 

Chappie  y.  Cooper 13  M.  &  W.  252 292 

Charlock  y.Freel 125  N.  Y.  367 288,  236 

Chase  y.N.Y.  C.  R.  R.  Co 26  N.  Y.  623 7 

Chemung  Canal  Bank  v.  Jiidson. . .  8  N.  Y.  254 871 

Chester  y.  HalUard 36  N.  J.  Eq.  318 187 

Chicago  y.  Greer 76  U.  S.  726 596 

Chicago,M.&8.P.Ry.Co.y.Hoyt.  149  U.  S.  1 264 

Chicago,  R  L  &  P.  R  R.  Co.  v.  )    75  ^  534 330 

MofBtt ) 

Christmas  y.  Biddle 13  Penn.  St.  223 202 

City  of  Johnstown  y.  Wade 157  N.  Y.  50 269 

Clarky.Fey 121  N.  Y.  470 470 

Clark  y.  Merchants'  Bank 2  N.  Y.  380 ...  186 

Clark  y.  Montgomery 28  Barb.  465. 292 

Clark  y.  Moaher 107  N.  Y.  118 239 

Clark  y.  Willett 36  Cal.  534 694 

Clifford  y.  Laton. 3  C.  &  P.  15 489 


xvi  TABLE  OF  CASES  CITED. 

PAOB. 

Caifford  V.  Watts L.  R.  (6  0.  P.)577 254 

Clinanv.  Cooke ISch.  &Lef.40 518 

Close  V.  Clark 16  Daly,  91 808 

Close  V.  Noye 147  N.  Y.  597 271 

Cluett  V.  Rosenthal 100  Mich.  198 86 

Cobbv.  Knapp 71  N.  Y.  848;  862 128,  419 

Coffin  V.  Gephart 18  Iowa.  266 448 

Cole  V.  Fall  Brook  Coal  Co........  159  N.  Y.  69 596 

Collier  V.  MiUer 137  N.  Y.  882,  889 542 

Commercial  Bank  V.  Kortright 22  Wend.  848 200 

Conaughty  V.  Nichols 42  N.  Y.  86 294 

Conde  v.  City  of  Schenectady 164  N.  Y.  258 155 

Continental  Ins.  Co.  v.  Printt 65  Texas,  125 598 

Cooley  V.  Lobdell 158  N.  Y.  596 506,  509 

Cooper  V.  Reynolds 77  U.  S.  808,  816 95 

Corcoran  V.  Holbrook 59  N.  Y.  517 429 

Corkling  V.  Massey L.  R.  (8  C.  P.)  895 470 

CorinneMillC.&S.  Co.  v.Toponce.  152U.  8.  405   182 

Cornell  V.  Green 10  8.  &  R.  16 598 

Costellov.  T.  A.  R.  R.  Co 161  N.  Y.  820 246 

Craigv.  Wells 11  N.  Y.  815 175 

Cranev.  Powell 189  N.  Y.  879 91 

Crim  V.  Starkweather.   .-. 186  N.  Y.  687 407 

Crist  V.  Erie  Railway  Co 58  N.  Y.  688 106 

Cromwell  V.  Benjamin 41  Barb.  558 439,  442 

Crosse  v.  Gardner Carth.  90 122 

Crossman  V.  Universal  Rubber  Co.  127  N.  Y.  88 108 

Culross  V.  Gibbons 180  N.  Y.  447 54 

Cummingsv.  Union  Blue  Stone  Co.  164  N.  Y.  401 552 

Cunningham  v.  Judson 100  N.  Y.  179 471 

Curtis  V.  Gano 26N.  Y.  426 596 

D. 

Dale's  Case Cro.  EUz.  44 122 

Daskam  v.  Ullman 74  Wis.  474 126 

Davidson  V.  Cornell 182N.  Y.  228 427 

Davis  V.  Randolph 8  Mo.  App.  464 448 

De  Camp  V.  Thomson 169  N.  Y.  444,  449 460 

Deery  V.  Cray 72  U.  8.  796 888 

Defreeze  V.  Trumper IJohns.  274 122 

Delaware  Bank  v.  Jarvis 20  N.  Y.  226 128 

Del.,  L.  &W.  R  R.  Co.  v.  Bowns.  58N.  Y.  678 264 

Demarest  V.  Darg 82  N.  Y.  281, 64 

Derham  V.Lee 89  N.  Y.  699 187 

T^«^««n^  ^  r^.o^                          j  28  N.   Y.  8.  R.  808;  127  N.  Y. 
Devinney  V.Corey |     ^ ^^  ^ 

Devlin  V.  Hinman 161  N.  Y  115 68 


TABLE  OF  OASES  OITED.  xvii 

PAOB. 

Devoev.  Bmndt 53N.  Y.  462 450 

Dexter  V.  Norton 47N.  Y.  62 254 

Diamond  Match  Co.  V.  Roeber.   ...  106  N.  Y.  478 661,552 

Dodge  V.  Preedman's  8.  &  T.  Co. . . .  93  U.  8.  879, 882 26 

Dodaon  v.BaltimoreA  L.  R  R  )    77  Md.  489 830 

Co ) 

Doe  v.Davies 10A.&E.  (N.R.)814 888 

Doe  V.  Jesson 6  East,  80,  85 y.  890 

Doev.Mchael ....  17  A.  &  E.  (N.  R.)  276 *..  390 

Dougherty  V.  Milliken 168N.  Y.627 597 

Dresser  V.  Ainsworth 9Barb.  619 126 

Diinckel  V.  Dunckel 141  N.  Y.  427 505.509,  513 

Dunham  v.  Troy  Union  R.  R.  Co. .  8  Keyes,  548 447 

Dwight  V.St.  John 25  N.  Y.  208 54 

I>ygert  V.  Remerschnider .  82  N.  Y.  629,  648 518 

E. 

Eames  v.  8weet8ter 101  Mass.  78 442 

Ebalt  V.  Marshall 14  N.  Y.  8.  R.  552 426 

Eichbaum  v.  Irons : .  ...  6  Watts  &  8erg.  67 419 

Eisenlord  v.  Clum 126N.  Y.552 388 

Eisenlord  V.  Dillenback 15  Hun,  28;  79  N.  Y.  617 40 

Emery  V.  Erskine 66  Barb.  9 187 

Engel  V.  Eureka  Club 187N.  Y.  100 238 

Ex  parte  Cooper 8Tex.App.489 521 

Ex  parte  Dawes. L.  R.  (17  Q,  B.  Div.)  275,  286. . .    57 

F. 

Pake  V.  Smith 2  Abb.  Ct.  App.Dec.76 128 

Feder  v.  Abrahams 28  Mo.  App.  454 448 

Ferguson  V.  HubbeU 97  N.  Y.  507 288,598,602 

Field  V.  N.  Y.  C.  R.  R.  Co 82  N.  Y.  339 351 

Finley  v.  Lycoming  Co.  M,  Ins.  Co.  80  Penn.  St.  311 570 

First  Natl.  Bank  v.  Miller 163  N.  Y.  164 173 

First  Natl.  Bank  of  Whitehall  v.  )  94  n  Y  655  222 

Tisdale ^ 

Flandrow  V.  Hammond 148  N.  Y.  129 126 

Flannery  r.  Van  Tassel 127  N.  Y.  631 25 

Fleming  V.  Bumham 100  N.  Y.  1,  10 899 

Plinn  v.N.Y.O.  &H.R.R.R.)    142  n.  Y.  11 850,  851 

Co J 

Flour  City  Natl.  Bank  V.  Widener.  163  N.  Y.  276 222 

Flynn  V.Allen 57  Penn.  St.  482 126 

Foley  V,  Royal  Arcanum 161  N.  Y.  196 16 

Foot  V.  Bronson 4Lans.47 187 

Foster  V.  Reals 21  N.  Y.  247 25 

Pmndsco  V.  Smith 143N.  Y.  488 662 

iii 


xvffi  TABLE  OF  OASES  OITED. 

PAGE. 

Freeman  V.  FreemaH 43  N.  Y.  84 509 

French  v.Vix 148  N.  Y.  90 218 

Fulkeraon  V.  Holmes 117  U.  S.  889.  897 J88 

G. 

Gardner  V.  Heart 1  N.  Y.  528 575 

Garrettson  v.  N.  A.  Bank 89  Fed.  Rep.  168 544 

Garrison  V.  Howe 17N.  Y.  458 7 

Gaskell  ▼.  Beard 58  Hun,  101 804 

Geneva  &  W.  Ry.  Co.  v.  N.  Y.  C.  )    153  ^  y  228  145 

&H.  R.R.R.C0 f 

Gibbs  V.  Hanchette 90  Mich.  657 803 

Giffertv.West 88  Wis.  617;  87  Wis.  115 126 

Gildas  V.  Crosby 61  Mich.  413 448 

Gildersleeve  v.  Landon 78  N.  Y.  609 480 

Gillet  V.  Bank  of  America 160  N.  Y.  549, 555 68,  254 

Gilman  v.  Tucker 128  N.  Y.  190 280 

Gloverv.Ott 1  McCord,  572 292 

Gompertz  v.  Bartlett 28  L.  J.  (Q.  B.)65 127 

Goodman  v.  Alexander 28  App.  Div.  227 291 

Goodman  v.  Alexander 165  K  Y.  289 437,  488,  440 

Goodrich  ▼.  Gillies 66  Hun,  422 808 

Gould  V.  C.  C.  Natl.  Bank 86  N.  Y.  75 105 

Grattan  v.  Metr.  Life  Ins.  Co 80  N.  Y.  281 168 

Gray  ▼.  Rothschild 112  N.  Y.  668 187 

Green  v.  Van  Buskirk 72 U.  S.  807,  812;  74  U.8.189. 150.     87 

Greenblatt  v.  Hermann 144  N.  Y.  13,  20 899 

Greene  v.  Greene 125  N.  Y.  506 479 

Greenleafv.B.,F.&C.I.  R.  R.  Go.  182  N.  Y  408 888 

Griggs  V.  Day 158  N.  Y.  1 258,  820 

Grippinv.  Weed 22  App.  Div.  598;  165  N.  Y.  612.  284 

Groverv.  Wakeman  11  Wend.  187,  201 88 

Guckenhoimer  v.  Angevine 81  N.  Y.  894 105 

Guillander  v.  Howell 85  N.  Y.  657 87 

Gumey  v.  Womersley 28  Bng.  L.  &  Eq.  256 124 

Gumey  v.  Womersley 24  L.  J.  (Q.  B.)  46 127 

Guthrie  v.  Murphy 4  Watts  (P&.)  80   294 

H. 

Hall  V.White 106  Mass.  599 448 

Hallgarten  V.  Oldham 135  Mass.  1,  7 87 

Hamilton  v.  Wright 37  N.  Y.  502 65 

Hankinson  v.  Vantine 152  N.  Y.  20 286 

Harmony  v.  Bingham 12  N.  Y.  99 254 

Hart  V.  Hudson  River  Bridge  Co  ..  84N.  Y.  56 596 

Hartwell  v.  Root.   19  Johns.  845 77 

Haughton  V.  Newberry 69  N.  C.  456 448 


TABLE  OF  CASES  CITED.  xix 

PAGE. 

Havens  v.  West  Side  El.  L.  &  P.  )  17  N.  Y.  Supp.  680;  20  id.  764; 

Co f       148N.Y.683 286 

Hayes  V.  Ball 72  N.  Y.  418 408 

Heller  V.  Cohen., 154  N.  Y.  299, 806 399 

Henry  V.Brown .    .  19  Johns.  49 544 

Henry  V.  R  &  B.  By,  Co 27  Vt.  485 182 

Herrington  V.  Village  of  Lansing- )    no  N.  Y.  145. 238 

burgh . . .  ) 

Hibbard  v.  N.  Y.  &  E.  B.  B.  Co. . .  15  N.  Y.  455. 141 

Hibbert  V.  Shee 1  Camp.  N.  P.  118 122 

Higgins  V.  Eagleton 155  N.  Y.  466 404 

Hill  V.Blake 97  N.  Y.  216 466 

HiTshfeld  V.  Fitzgerald 157  N.  Y.  166 253,820,488 

Hoffman  V.  King 160  N.  Y.  618 626 

Hogarth  v.  Pocasaet  Mfg.  Co 167  Mass.  225 428 

Holland  V.  Brown 140  N.  Y.  844 560 

Holmes  V.  Evans 129  N.  Y.  140 55 

Holt  V.  Boss 54  N.  Y.  472,  474 128,  419 

Homer  v.  Everett 91  N.  Y.  641 429 

Horgan  v.  Mayor,etc 160N.Y.  516 254 

Hotopp  V.  Huber.   160  N.  Y.  524 222 

House  V.  Lockwood 187  N.  Y.  269 846 

Howe  V.  Shaw 56  Me.  291 448 

Hubbard  V.  Brown 8  Allen,  590 808 

Hughes  V.  Edwards 9  Wheat.  489 582 

Huntv.Hunt 72  N.  Y.  217,  229 95 

Hunter  v.  Starin 26  Hun,  529 887 

Huasey  V.  Sibley 66  Me.  192 127 

Hyslop  V.  Clarke 14  Johns.  458 88 

I. 

In  re  Church  Street 49  Barb.  455 155 

InreCruger 84  N.  Y.  619 155 

InieDeering 85  N.  Y.  1 155 

In  re  Talmage 160  N.  Y.  512,  615 168,  498 

In  re  Whiting 150  N.  Y.  27 198 

Ireland  V.  Globe  Milling,  etc.,  Co..  19  B.  I.  180 208 

Ives  V.  Van  Auken 84  Barb.  566 175 

J. 

Jackson  ▼.  Cooley 8  Johns.  128 888,  889 

Jackson  v.  King 5  Cow.  287 388,  389 

Jackson  V.N.  Y.  C.  R  B.  Co 2  T.  &  C.  653;  58  N.  Y.  628  ...  182 

Jackson  V.  Bussell 4  Wend.  548;  22  Wend.  277 388 

Jamieson  v.  Kings  Co.  El.  By.  Co.  147  N.  Y.  822 576,  577 

Jamieson  v.  N.  Y.  &  B.  B.  By.  Co.  11  App.  Div.  50;  162  N.  Y.  680..  351 

Jenkins  v.  Ballantyne 8  Utah,  245 521 


XX  TABLE  OF  CASES  CITED. 

PAGE. 

Johnson  v.  Oppenheim 65  N.  Y.  280 471 

Jones  V.  Keen 115  Mass.  170 803 

Jordan  V.  PoiUon. 77  N.  Y.  518,  621 899 

K. 

Kalbfleisch  V. Kalbfleisch 67N.  Y.  864. 67 

Kampv.  Kamp 59  K  Y.  212,  216 94 

Kanev.  City  of  Brooklyn 114N.  Y.  686 206 

Keefe  v.  Supreme  Council 37  App.  Div.  276 169 

Keller  V.  Paine 107  N.  Y.  88,  89 87 

Kellogg  V.  Siple 11  App.  Div.  458 187 

Kellogg  Bridge  Co.  V.  Hamilton...  110  U.  8.  108 122 

Kelly  V.  The  Mayor.. 11  N.  Y.  432 238,284 

Kendall  v.  Bishop 76  Mich.  684 86 

Kennedy  V.  City  of  Troy 14  Hun,  808 187 

Kemochan  v.  Murray Ill  N.  Y.  806 419 

Kircliner  V.  N.  H.  8.  M.  Co 135  N.  Y.  182 570 

Kirkpatrick  v.  McElroy 41  N.  J.  Eq.  589 846 

Knights  V.  Wiffen L.  R.  (5  Q.  B.)  660 548,  544 

Knox  V.  Schoenthal 18  N.  Y.  Supp.  7 471 

Koehler  V.  Hughes 148  N.  Y.  507 407 

Kortright  v.  Buffalo  Coml.  Bank. . .  20  Wend.  91,  94 82 

Kranz  V.  L.  I.  R.  R.  Co 123  N.  Y.  1 429 

L. 

Lake  Ontario  Nat.  Bank  v.Judson..  122N.  Y.  278 101 

Langhornev.  Richmond R.  Co 91  Va.  369 ...  880 

Ledon  v.  Havemeyer 121  K  Y.  179 466 

Ledwich  V.  McKlm 58N.Y.307 123 

Leggettv.  Perkins 2  N.  Y.  297 479 

Leiegne  v.  Schwarzler 10  Daly,  547 285 

Leonard  v.  Fowler 44  N.  Y.  289 122 

Leslie  V.  Lorillard HON.  Y.  519 551,  552 

Lessee  of  Allen  v.  Lyons 2  Wash.  C.  C.  Rep.  475 390 

Litchfield  V.  Gk)odnow 128  U.  8.  549,  551 58 

Littauer  V.  Goldman 72  N.  Y.  506 125,  126 

Littlejohn  V.  Shaw 159  N.  Y.  188 471 

Livingston  v.  Greene 52  N.  Y.  118 478 

Loan  Association  v.  Topeka 20  Wall.  655 526 

Lobdell  V.  Baker 8  Mete.  472 126 

Lobdell  V.  Lobdell 36  N.  Y.  327 509 

Locke  V.  Smith 41  N.  H.  346 294 

Lorillardv.  Clyde 142  K  Y.  456 254 

Losee  v.  Buchanan 51  N.  Y.  476,  492   ...   .   106 

Losey  V.  Stanley 147  N.  Y.  560,  573 94 

Louisville,  N.  A.  &  C.  R.  Co.  v.  |    xi7  Ind.  501 880 

Boney ' 


TABLE  OF  CASES  CITED.  xxi 

PAOB. 

Lowber  v.  Bangs 2  Wall.  728 466 

Lynch  ▼.  Cronan 6  Gray,  5ai 808 

Lynch  v.  Johnson 109  Mich.  640 294 

Lyndev.Lynde 162 N.  Y.  405,  412 656 

Lyons  V.  Miller. 6  Grat.  427 126 

M. 

McBrian  V.  Morrison 65Mich.  851 448 

McCaig  V.  Erie  Railway  CJo 8Hun,  699 851 

McCarthy  V.  McCarthy 148  N.  Y.  286 556 

McClure    v.   Central   Trust   Co.  )    j«g  j^  y  ^^g  ^^g 

of  N.  Y ) 

McComv.McCom 100  N.  Y.  511 66 

McCoy  V.  Artcher 8  Barb.  828 126 

McDowell  V.N.Y.&S.B.R.R.)  12  N.  Y.  8.  R.  877 182 

Co ) 

McGahey  V.  Virginia 135  U.  S.  662 i.HO,  280 

McKenna  v.  Edmundstone 91  N.  Y.  231 279 

McKinney  V.  White 16  App.  Div.  428 304 

McLouth  V.  Hunt 154  N.  Y.  179 489,  498 

McNally  V.  P.  Ins.  Co 137K  Y.  895 246 

McPherson  V.  Schade 149  N.  Y.  16,  21 899 

McPherson  V.  Walton 42  N.  J.  Eq.  282 804 

Mackinv.  Geortner 14  Wend.  289 887 

Maddox  V.  Miller .  1  M.  &  8.  788. 292 

Mallns  V.  Brown 4N.  Y.  408 609,  512 

MandeviUe  V.  Newton 119  N.  Y.  10 124 

Mandeville  V.  Reynolds 68N.  Y.  528,  584 77 

Marden  v.  Dorthy 160  N.  Y.  89,  46 404,  561 

Marsh  v.  Bennett 5  McLean,  117, 126 88 

Martin  V.  Home  Bank 160  N.  Y.  199 862 

Maskelinski  v.  Wazsinenski 20  N.  Y.  Supp.  688 471 

Matter  of  Ackerman 2  Redf.  521 890 

Matter  of  Barkley \^  ^PP-  ^'''  ^^'^   ^^^  ^'  ^^ 

^  \     647 61,52 

Matter  of  Bronson 150  N.  Y,  1 198,  208 

Matter  of  Chapman 162  N.  Y.  456 812 

Matter  of  Dobson 146N.  Y.367 279 

Matter  of  the  Evergreens 47  N.  Y.  216 167 

Matter  of  Hoyt 160  N.  Y.  607 487,  498 

Matterof  Keefe 164N.  Y.862 812 

Matter  of  Kessler 168  N.  Y.206.. f92 

Matterof  Lynch 88  Hun,  462;  160  N.  Y.  568.....  582 

Matter  of  McGoldrickv.Traphagen.  88  N.  Y.  384 222 

Matterof  Ryder I  '  .^''"'Z^'^oaVv  ^.  "^^^    .. 

^  (     Rep.  607;  129  N.  Y.  640,  642.     75 

Matterof  Tompkins 154  N.  Y.  684,  646 480 


I 
X3di  TABLE  OF  CASES  CITED. 

PAOK. 

Matter  of  Van  Slooten  V.  Wheeler.  140  N.  Y.  634.  ess 76 

Matter  of  WhitiDg 150  N.  Y.  37 908 

Matthews  V.  Matthews 154  N.  Y.  388 ...    W 

Mayo  V.  Knowlton 184  N.  Y.  350,  354 105 

Mechanics  &  Traders'  Natl.  Bank  }    ^03  n  v  365  315 

V.  Winant ) 

Medina  V.  Stoughton 1  Salk.  310 133 

Merchants  &  Traders'  Bank    v,  }    g^  -^  y   oao  214 

Mayor,  etc i 

Merriam  V.  Wolcott 85  Mass.  358 136 

Merzbach  v.  Mayor,  etc 168  N.  Y.  10.  101 

Messenger  v.  Manhattan  R  Co 139  N.  Y.  503 316 

Metropolitan  Natl.  Bank  v.  Loyd. .  90  N.  Y.  530,  587 188 

Meyer  V.  Richards 168  U.  8.  885,  411 136 

Miller  v.  Ball 64  N.  Y.J286 505,  509 

Miller  v.  City  of  Amsterdam 149  N.  Y.  388 307 

Mlllerd  v.  Thorn 56  N.  Y.  403 101 

Mills  V.Hunt 17  Wend.  888 419 

Miss.  Coal,  etc,  Co.  V.  Ottnmwa  |    73  Fed.  Rep.  648 544 

Belle. )  ^ 

MltcheU  V.  Roberts 50  N.  H.  486 448 

Mitchell  V.  Williams 37  Ind,  63 531 

MoUer  V.  Moller 115  N.  Y.  466 656 

Montague  v.  Benedict 3  B.  &  C.  681 489,  443 

Montgomery  v.  Bevans 1  Sawyer,  658.  667 889 

Moore  V.  Williams 115  N.  Y.  586,  593 899,  400 

Morewoud  v.  Wakefield 188  Mass.  340 531 

Morey  v.  Brown 43  N.  H.  878 531 

Moulton  V.  Cornish 188  N.  Y.  188 158 

Mount  Pleasant  v.  Beckwith lOOU.  S.  514 880 

Mullaly  V.  People 86  N.  Y.  865 531 

Mull  V.Jones 45  N.  Y.  S.  R.  648 804 

Muller  V.  Pondir 65  N.  Y.  835 543 

Murdock  V.  Waterman 145  N.  Y.  55 533 

Murmy  V.  Hay 1  Barb.  Ch.  59 187 

Mnn-ay  v.  Judah 6  Cow.  484 134 

Murray  V.  Marshall 94  N.  Y.  611 875 

N. 
National  Bank  of  Auburn  v.  Lewis.  75  N.  Y.  516 359,  360 

National   Bank   of   Oahkosh    v.)    iqO  Mich.  485 86 

First  Natl.  Bank  of  Iron  wood.  ) 

National  Harrow  Co.  v.  Bement  ^  168  N.  Y.  505....  178,  174.373,  360 

ASons S  403,404,407 

Nelson  V.  Sun  Mutual  Ins.  Co 71  N.  Y.  454 594 

Nelson  V.  Village  of  Oneida 156  N.  Y.  319 163 

Neuman  v.  N.  Y.  M.  8.  &  Loan  )    ^^  ^  y  248 178 

A<M*" ' 


TABLE  OF  CASES  CITED.  xxiii 

PAGE. 

Newv.  Village  of  New  Rochelle...  158N.  Y.48   216 

New  Bedford  R.   R.  Co.  v.  Old  )    ^g^  Mass.  SW 880 

Colony  R  R  Co f 

Newman  V.  Greeff 101  N.  Y.  e63 419 

NY.  life  Ins.   &  Trust  Co.  v.  )    e  Abb.  Pr.  (N.  S.)  154 683 

Covert J  ' 

NY.  AN.  H.  R  R.  Co.  v.)   34N.Y.85 82 

Schuyler ) 

Nichols  V.  Michael 23  N.  Y.  264 447,  448 

Nikolai  Case 102  Fed.  Rep.  176 427 

Norrington  V.  Wright 115  U.  8.  188 466.  470 

Norwood  V.  Baker 172  U.  S.  269 165 


O. 

OTBrien  V.  East  River  Bridge  Co. . .  161  N.  Y.  589 258,320 

O'Brien V.  Miller. 168U.  8.  287 254 

O'Dea  V.  O'Dea 101  N.  Y.  28 555 

O'Gara  v.  Eisenlohr 88  N.  T.  29(8 890 

Ocean  Natl.  Bank  v.  Carll 65  N.  Y.  440 221 

Oddie  V.  National  City  Bank 46N.  Y.  785 544 

Odell  V.  Montross 68  N.  Y.  499   505,509 

Oppenheim  V.  Wolf 8  8and.  Ch.  571 890 

O.  P.  R  R  Co.  y.  Forrest 128  N.  Y.  88 105 

Otten  V.  Manhattan  Ry.  Co 150  N.  Y.  895 402,488 

Outterson  V.  F.  L.  Paper  Co 20  N.  Y.  Supp.  980 182 

Overton  V.  Freeman 21  L.  J.  C.  P.  52. 288 

P. 

Pack  V.  The  Mayor 8N.  Y.  222, 288,  284 

Rigev.Krekey 187  N.  Y.  807 876 

Paige  V.  Cagwin 7  Hill,  861 24 

Paine  V.Jones 76  N.  Y.  278 876 

Pantzerv.  Tilly  Foster  I.  M.  Co...  99  N.  Y.  868 427 

Parsell  V.  Stryker 41  N.  Y.  480 609 

Parsons  v.  Moses 40  App.  Div.  58,  60 801 

Pease  v.  D.,  L.  &  W.  R.  R.  Co . . . .  101  N.  Y.  867 141 

People  V.Baker.. 76  N.  Y.  78 555 

People  V.  Barone 161  N.  Y.  451,  471 459 

People  V.  Buchanan 145  N.  Y.  1,  24 459 

People  V.  O'Brien Ill  N.  Y.  1 280 

People  V.  Plnckney 33  N.  Y.  392 528 

People  ex  rel.  Cagger  v.  Dolan.  ...  86  N.  Y.  59 334 

Peopleex  rel.  Citizens' El.  II.  Co.  |    26  App.  Div.  542 340 

V.  Neflf 5 

Pteople  ex  rel.  City  of  Buffalo  v.  )    ^^^  y  570         .  .     .  271 

N.  Y.  C.  &  H.  R  R.  R.  Co. . . .  ) 


xxiv  TABLE  OF  CASES  CITED. 


People  ex  rel.  Cornell  St.  Bt.  Co.  )    ^^^  j^  ^  ^^ g^^  ^ 

V.  Dederick ) 

People  ex  rel.  Davidson  V.  Gilon. . .  136  N.  T.  147 155 

^People  ex  rel.  D..  L.  &  W.  R  R.  |    jg^j^  y  ^g^ 335 

Co.  V.  Clapp ) 

People  ex  rel.  Edison  El.  D.  Co.)    189N.Y.65 824 

V.  Barker ) 


141N.Y.251 824 


People  ex  rel.  Edison  €kn.  El.  Co.  ) 

V.  Barker ) 

PeopleexreLEinsfeldv.  Murray..  149N.  Y.  874 522 

People  ex  rel.  Equitable  G.  L.  Co.  /    144  j^  y  94.  817 

v.  Barker ) 

People  ex  rel.  Fleming  V.  Living.)    e  Wend.  526 524 

ston ) 

People  ex  rel.  Loughran  v.  Bd.  R«  >    153  j^  y  421 .  871 

R.  Comrs ) 

Peopleexrel.  Manh.  Ry.  Co.  v.  ^  146N.  Y.  804 817,  824 

Barker J 

People  ex  rel.  Manh.  Ry.  Co.  v.  i  152  j^  y  417  .       .                       812 

Barker ) 

People  ex  rel.  N.  Y.  C.  &  H.  R  )  27  Misc.  Rep.  290;  47  App.  Div. 

R.  R.  Co.  V.  Hilts )  629;  163  §.Y.  594..  817,827,  828 

People  ex  rel.  Percival  v.  Cram. ...  164  N.  Y.  167 525 

People  ex  rel.  Reynolds  v.  Com-  )    140  N.  Y.  800 170,  280 

mon  Council )  '  ,' 

People  ex  rel.  State  Bd.  Charities  ) 
C 5 


^r  .^   o     .       ^  r.   ^  I    161N.  Y.  288 527 

V.  N.  Y.  Society  P.  C. 

People  ex  rel.  Supt.  of  Poor  ▼•  j.   jqs  N  Y  541  .  167 


Bd.  Supervisors 

People  ex  rel.  Union  Trust  Co.  v.  ) 


126  NY.  488 824 


Coleman 

People  ex  rel.  W.  U.  Tel.  Co.  v.  I  125  ^  y  x66                                  825 

Dolan )  

People's  Bank  V.  Bogart BIN.  Y.  101 124 

Perkins  V.  Heert 158  N.  Y.  806 278 

Perry  v.  Rogers 157  N.  Y.  251 888 

Pettibone  V.  Byrne 97  Mich.  85 86 

Phelan  V.  Brady 119  N.  Y.  587 560 

Phillips  V.  Terry 8  Abb.  a.  App.  Dec.  607 596 

Pinney  V.  Nevills 86  Fed.  Rep.  97 208 

Plimpton  V.  Bigelow 93  N.  Y.  592 195,199,  202 

Polak  v.  Everett L.  R.  (1  Q.  B.  Div.)  669 376 

Polhemus  V.  Fitchburg  R.  R.  Co..  128  N.  Y.  602 880 

Pool  V.  Adkisson 1  Dana,  110  , 449 

Power  V.  Pinkerton IE.  D.  Smith,  80 544 

Prendible  V.  C.  R.  Mfg.  Co 160  Mass.  131 598 

Pullman  V.  Coming 9N.  Y.  98 586 


TABLE  OF  CASES  CITED.  xxv 

^{*  PAGE. 

Qninlan  v.  Providence,  etc.,  Ins.  I  jgS  N  Y  356  669 

Co f  

Quinlan  T.  Welch 141  N.  Y.  168. 862 

K. 

Radcliff  V.  Mayor,  etc 4N.  Y.  196 229,  282 

Redmond  V.  Ind.  Benefit  Assn.  ...  150  N.  Y.  167,  172 163 

Reed  v.  McConnell 181  N.  Y.  425 443 

Reedie  V.  London  &K  W.  Ry.  Co.  4Exch.  244 233 

Rehberg  v.  Mayor,  etc 91  N.  Y.  141 425 

Reich  V.  Cochran 161  N.  Y.  122,  129 862 

Reilley  V.  D.  &  H.  Canal  Co 102 N.  Y.383 460 

Renihan  V.  Dennin 103N.Y.  573 163 

Reynolds  V.  Commerce  Fire  Ins.  Co.  47  N.  Y.  597 670 

Reynolds  V.  Robinson 64N.Y.689 594 

Richardson  v.  Reed 4  Gray,  441 448 

Ringle  V.  Wallis  Iron  Works 149  N.  Y.  439 802 

Robbins  v.  Springfield  F.  &  M.  )    149  n.  y.  477 669,  672 

Ins.  Co ) 

Roberts  v.  Fisher 48  N.  Y.  159 126 

Robinson  v.  Chamberlain 84  N.  Y.  889 216 

RockweU  V.  Nearing 35N.Y.  802 522 

Rogers  V.  Walsh 12 Neb.  28.... 127 

Rose  V.  P.  &  B.  Paper  Works 29  Conn.  256 804 

Ross  V.  Terry... 68  N.  Y.  613 124 

Roswel  V.  Vaughan Cro.  Jac.  196 122 

Rowe  V.  Hasland 1  W.  Black.  4C4 890 

Russell  V.  AUerton 108N.Y.288 254 

Russell  V.  Winne 87  N.  Y.  691 90 

Rutherford  v.  Schattman 119  N.  Y.  604 407 

Ryanv.Dox 84  N.  Y.  307 509 

Ryan  V.  Fowler 24  N.  Y.  414 427 

Ryder  v.  Wombwell L.  R.  (4Ex.)82 292 

s. 

St.  Nicholas  Bank  v.  State  Natl.  )    128  N  Y  26  137 

Bank ) 

Sanger  v.  French 167  N.  Y.  213,234 91 

Schiffer  V.  Dietz 88N.  Y.800 105 

Schoonmaker  v.  Bonnie 119  N.  Y.  566 405 

Sentell  v.  New  Orleans  &  C.  R. 

RCo 

Sharp  V.  Speir 4  Hill,  76 207 

Sheldon  r.  Ferris 45  Barb.  124 390 

Sheridan  v.  Brooklyn  City  *  N-  I  gg  ^  Y  39  A2*i 

R.  R.  Co ) 

Shields  y.  Barrow 17  How.  (U.  S.)  130 187 

iv 


I   166  U.  S.  698 621 


xxvi  TABLE  OF  CASES  CITED. 


Simar  V.  Canaday 58N.Y.298 187 

Simis  V.  McElroy 160  N.  Y.  166 404 

Smith  V.  Acker 28  Wend.  658    90 

Smith  V.  Central  Trust  Co 154  N.  Y.  883,840 96 

Smith  V.  City  of  Rochester 92  N.  Y.  468 175 

Smith  V.  Downey 34  N.  E.  Rep.  (Ind.)  828 208 

Smith  V.  McNair 19  Kan.  880 127 

Smith  V.  Matthews 162  N.  Y.  157 106 

Smith  V.  Pettee 70  N.  Y.  18 471 

Smith  V.  Schulting 14Hun,62 187 

Smithv.Smith 168  N.  Y.  168 222 

Smithv.Webb 1  Barb.  230 26 

Smith v.Zalinski 94N.  Y.  619 64 

Southwick  V.  First  Natl.  Bank  ....  84  N.  Y.  420 448 

Spence  V.Ham 163  N.  Y.  220 173,  285 

Sperry  V.  Miller   16  N.  Y.  407,  418 106 

Sprigg  V.  Moale 28Md.497.... 390 

Spruck  V.  McRoberts 189  N.  Y.  193 284,  286 

Stannard  V.  HubbeU 128  N.  Y.  620 346 

State  V.  Kennon 7  Ohio  St.  547 625 

State  ex  rel.  Clark  v.  Stanley 66  N.  Carolina,  69 525 

Steinway  v.  Steinway 168  N.  Y.  183 456 

Stewart  V.  Stone 127  N.  Y.  600 254 

Stierlev.U.  Ry.  Co 166  N.  Y.  70,  684 608 

Stone  V.Frost 61  N.  Y.  614 126 

Storck  V.  Met.  El.  Ry.  Co 131  N.  Y.  519,  520 678 

Strobel  V.Kerr  Salt  Co 164N.Y.  303 187 

Strutt  V.  Brooklyn &R  B.  R.  R.  Co.  18  App.  Div.  136 426 

Stubbsv.  C.,C.S.&S.W.Ry.  Co..  65  Iowa,  618 304 

Stuber  V.  McEntee 142  N.  Y.  205 246 

Swayne  v.  Lyon 67  Penn.  St.  436 399 

Sweet  V.  City  of  Syracuse 129  N.  Y.  316 278 

T. 

Taylor  v.  Caldwell 113  Eng.  Com.  Law,  826 264 

Taylor  V.  Dodd 68N.Y.  335 66 

Tenney  V.  Lenz ...  16  Wis.  666 621 

Terry  V.  Bissell 26Coun.28 127 

The  King  v.  Bank  of  England 1  Doug.  628 32 

Thomas V.  Visitors,  Frederick  Co.  )  7Gin&j.869 890 

School ) 

Thompson  V.  Burhans 61  N.  Y.  62 207 

Thompson  V.  Simpson 128  N.  Y.  270 643 

Thrall  V.  Newell 19Vt.  202,  208 124.126 

ThraUv.  Wright 38  Vt.  494 294 

Thurber  v.  Harlem  B.,  M.  &  F.  R.  ^  qq  j^  y  oo^  268 

R.  Co ) 

Tode  V.  Gross 127N.Y.480 652 


TABLE  OF  CASES  CITED.  xxvii 

PAOB. 

Tompkins  V.  A.  8.  R.  R.  Co 102  Ga.  486 880 

Tousley  V.  Barry 16  N.  Y.  497,  500 26 

Town  of  Pierrepont  v.  Loveless 72  N.  Y.  211 233 

Trainer  v.  Trumbull 141  Mass.  627 294 

Transportation  Co.  y.  Chicago 99  U.  S.  636 ; 229 

Transportation  Line  v.  Hope 95  U.  8.  297 596 

Truesdell  v.  Gay 13  Gray,  811 803 

Trustees  Ex.  Firemen's  Ben.  Fund  {.   go  x  Y  813  527 

V.  Roome ) 

Tully  V.  N.  Y.  &  T.  8.  S.  Co 10  App.  Div.  468;  162  N.  Y.  614.  429 

Tupper  V.  Cadwcll 12  Met.  (Mass.)  569 294 

Turner  v.  Haar _  .•. 114  Mo.  845 593 

Turner  v.  Eouwenhoven 100  N.  Y.  116 77 

Tweedy  v.  Bogart 66  Conn.  419 208 

u. 

United  states  V.  Claflin 97  U.  8.  646 167 

Uthoff  V.  Gerhard 42  Mo.  App.  266 804 

V. 

Valentine  V.  Austin 124  N.  Y.  400 400 

Van  Arsdalev.  King 166  N.  Y.  326 168 

Vanderbilt  V.  8cbreyer 91  N.  Y.  892,  401 649 

Van  Deusen  V.  Sweet 61  N.  Y.  878 408 

Van  Dyck  V.  McQuade 86  N.  Y.  88 7 

Vannv.  Rouse 94  N.  Y.  401 263 

Van  Wyck  V.  Allen 69N.  Y.  61 122 

Van  Wycklenv.  City  of  Brooklyn.  118  N.  Y.  424 694 

Viele  V.  Judson 82  N.  Y.  40 648 

Village  of  Champlain  V.  McCrea. . .  165N.  Y.264 168 

Vogel  V.  The  Mayor 92  N.  Y.  10,  18 286 

Volkmar  v.  M.  R.  Co 184  N.  Y.  418 480 

Vosburgh  v.  Thayer 12  Johns.  461 222 

Vose  V.  Florida  R.  R.  Co 60  N.  Y.  869 377 

Vought  V.  Williams 120  N.  Y.  268,  267 399 

w. 

WaiUng  V.  Toll 9  Johns.  141 294,  296 

Wain  Wright  v.  Queens  Co.  Water  )    .^g  ^^^    ^  ^ 

Co ) 

Wallace  V.  Walsh 125  N.  Y.  38 12 

Ward  V.  CMty  of  Brooklyn .• .  82  App.  Div.  430;  164  N.  Y.  691.  206 

Ward  V.  H.  R.  B.  Co 125  N.  Y.  280 254 

Wardv.  Kilpatrick 85  N.  Y.  414 695 

Ware  V.  McCormack 96  Ky.  139 126 

Warner  v.  Fourth  Natl.  Bank 115  N.  Y.  251 197,  198.  201 

Warner  v.  Jaffray 96  N.  Y.  248,  255 87 

Warner  v.  Littlefleld 89  Mich.  329 86 


xxviii  TABLE  OF  CASES  CITED. 

PAOB. 

Watts  V.  Shuttleworth 7  Hurlst.  &  N.  858 876 

Webb  V.  Odell 49  N.  Y.  583 128 

Weber  V.  N.  Y.  C.  &  H.  R  R.  R.  Co.  58  N.  Y.  468 425 

Weismer  v.  Village  of  Douglas 64  K  Y.  91 526 

Welch  V.  Goodwin 123  Mass.  71 419 

Wellington  V.  Morey 90  N.  Y.  656 268 

Westover  v.  iEtna  Life  Ins.  Co 99  N.  Y.  56 163 

Westropp  V.  Solomon 8  C.  B.  345 127 

Wetmore  v.  Wetmore 162  N.  Y.  503 312 

Wetmore  v.  White 2  Cai.  Cas.  in  Err.  109 513 

Wheeler  v.  Newbould 16  N.  Y.  892 197 

White  V.  Ambler 8  N.  Y.  170 221 

White  V.  Miller 71  N.  Y.  118 122 

Whiting  V.  City  Bank 77  N.  Y.  863 186 

Whitney  v.  Cammann  187  N.  Y.  842 7 

Whitney  Arms  Co.  V.  Barlow 63  N.  Y.  62 7 

Whittaker  v.  Masterton 106  N.  Y.  277 7 

Wigand  v.  Sickel .     3  Keyes,  122 108 

Williams  V.  Bankhead....; 19  Wall.  563 187 

Williams  V.  Barkley 62  A  pp.  Di  v.  681 51 

WilUamsburgh    Sav.     Bank    v.)    ^g^j^y^g g^ 

Town  of  Solon ) 

Willson  V.  Foree 6  Johns.  110. 103 

Winchell  V.  Winchell 100  N.  Y.  159 505,  609 

Winslow  V.  Fletcher 53  Conn.  896 , 203 

Wood  V.  American  Fire  Ins.  Co. ...  149  N.  Y.  882 569,  572 

Wood  V.  Lowry 17  Wend.  492 90 

Wood  V.  Perry 1  Barb.  114 187 

Wood  V.  Sheldon 42  N.  J.  Law,  421,  425 125,  126 

Woodley  v.  Coventry 2  Huls.  &  C.  (Exch.)  164 548 

Woodward  v.  James 115  N.  Y.  846 479 

Woolner  V.  Hill 93  N,  Y.  576 471 

Worth  V.  Edmonds 52  Barb.  40 254 

Worthington  V.  Cowles 112  Mass.  30 419 

Worthington  v.  London  Guar.  &  )  47  App.  Div.  609 178 

Ac.  Co 1 

Worthington  y.  London  Guar.  &)  ie4N.Y.81 178 

Ac.  Co * 

Y. 

Young  V.  Cole 8  Bing.  N.  C.  724 127 

Young  V.  Overbaugh 145  N.  Y.  158 509 

Young  V.Smith L.  R.  (1  Eq.  Cas.)  180,  183 57 

Young  V.  S.  T.  Iron  Co 2  S.  W.  Rep.  (Tenn.)  202 208 

z. 

Zabriskie  v.  Smith 13  N.  Y.  322 298 

Ziehen  v.  Smith 148  N.  Y.  558,  562 395,  404 


TABLE  OF  CASES 

AFFECTED  BY  DECISIONS  REPORTED  IN  THIS 

VOLUME. 


AFFIRMED. 

PAOI. 

Aeschlimaim  y.  Presby.  Hospital. .  29  App.  Div.  080 296 

Am.  Copper  Co.  Y.  Lowther.   .   ..     88  App.  Div.  184 625 

Anderson  Y.  Carter 24  App.  IMy.  462 624 

Antlsdel  V.  Williamson 87  App.  Div.  167 872 

Armour  y.  Gaffey 80  App.  Div.  121 680 

Armstrong  v.  Met.  St.  Ry.  Co 86  App.  Div.  525 641 

Auld  Y.  Manhattan  Life  Ins.  Co. . . .  84  App.  Div.  491 610 

Austin  Y.  Slocum 47  App.  Div.  641    667 

Baglcy  Y.  C,  W.  &8.  H.  R.R.CO.  25  App.  Div.  475 179 

Bailey  v.  Am.  Deposit^  Loan  Co. .  52  App.  Div.  402 672 

Baylies  Y.  Hamilton 86  App.  Div.  188 641 

Beier  v.  Spauldlng 12  App.  Div.  624 628 

Birch  Y.  Kavanaugh  Knitting  Co. .  84  App.  Div.  614 617 

Bishop  V.  Autographic  Register  Co.  19  App.  Div.  268 662 

Blair  v.  Hill 50  App.  Div.  88 672 

Borrowe  v.  Corbin 81  App.  Div.  172 684 

Bradley  v.  Bradley 58  App.  Div.  29 188 

Brokaw  v.  Duffy 86  App.  Div.  147 891 

Buffalo  &L.  Land  Co.  v.Bellevue)    82  Add  Div.  529 247 

L.&L  Co )  ^^' 

Bullv.  Case 41  App.  Div.  891 578 

Bumpv.N.Y.,N.H.&H.R.R.>    gS  App.  Div.  60 686 

Co ) 

Burhans  v.  Union  Free  School  Dist.  24  App.  Div.  429 661 

Bumham  v.  Bumham 46  App.  Div.  518. 659 

Caponigri  v.  Altieri 29  App.  Div.  304 255 

Carrv.  Maltby 85  App.  Div.  680    557 

Cartwright  v.  City  of  Cohoes 89  App.  Div.  69 631 

Chapman  v.  Ogden 87  App.  Div.  855 642 

tSQr  of  Tonke»y.N.T.C.&H.>    38  App.  Div.  474 142 

R.  R.  R.  Co ) 

ainton  Nat.  Bank  v.  Nat.  Park  ^  37  App.  Div.  601 629 

Bank ) 

Collinson  v.  City  of  New  York. ...  44  App.  Div.  629 655 

Coloney  V.  Furrow 22  App.  Div.  680 614,  615 

Czamowsky  v.  City  of  Rochester. .  55  App.  Div.  388 649 

DarUng  V.  Klock 88  App.  Div.  270 628 

Davis  ▼.  Supreme  Lodge  K.  of  H. .  85  App.  Div.  854 159 


XXX  TABLE  OF  CASES  AFFECTED. 

PAOB. 

Bearing  Y.  McKinnon  D.  &  H.  Co..  88  App.  !>!▼.  81 78 

Deloia  V.  Met.  St.  Ry.  Co 87  App.  Div.  466 664 

De  Klyn  v.  Simpson 84  App.  Div.  436 283 

De  Remer  v.  Brown 86  App.  Div.  684 410 

Douai  V.  Lutjens 21  App.  Div.  264 622 

Dunn  V.  Arkenburgh 48  App.  Div.  618 669 

Dwyer  v.  Bd.  of  Educjation 27  App.  Div.  87 618 

Eldertv.  Long  Island  El.  Ry.  Co...  28  App.  Div.  461 661 

Emigrant  Mission  Committee  v.  J    20  App.  Div.  696 604 

Bklyn.  El.  R.  R.  Co ) 

Finn  v.  Cassidy 89  App.  Div.  640  .. .     684 

Flaherty  v.  Continental  Ins.  Co. . . .  86  App.  Div.  681 662 

Flour  City  Nat.  Bank  v.  Little 24  App.  Div.  681 616 

Ford  V.  Ford 19  App.  Div.  682 628 

Fox  V.  Mohawk  &  H.  R.  Humane  )    35  .        j^j^  26       . .        . .  617 

Society ) 

Fredricks  v.  aty  of  New  York. . . .  44  App.  Div.  274 666 

Garczynski  v.  Russell 17  App.  Div.  628 668,  669 

Qerman-American  Bank  v.  Atwater.  83  App.  Div.  627 86 

German-American  Bank  v.  Slade. . .  24  App.  Div.  681 660 

Grant  v.  Griffith 39  App.  Div.  107 686 

Graves  El.  Co.  v.  Callinan 87  App.  Div.  626   620 

Griffin  V.  Carr 21  App.  Div.  61 621 

Grippen  v.  Weed 8d  Dept.  Dec.  7,  1898 612 

Hall  V.  Beston *. . .  26  App.  Div.  106 682 

Hallahan  v.  Webber ...  48  App.  Div.  624 671 

Hirsch  v.  Mayer 81  App.  Div.  627 286 

Hollins  V.  Hubbard 88  App.  Div.  629 684 

Hubbard  v.  Chapman 84  App.  Div.  262 609 

Jordan  v.  City  of  New  York 44  App.  Div.  149 657 

Eager  v.  Brenneman 62  App.  Div.  446 674 

Keegan  v.  Third  Ave.  R.  R.  Co. . . .  84  App.  Div.  297 622 

Kendrick  v.  Hansen 86  App.  Div.  681    609 

Keswick  v.  Rafter 86  App.  Div.  608 668 

Keyes  v.  City  of  New  York 40  App.  Div.  409 664 

Kirkham  v.  Bank  of  America 26  App.  Div.  110 182 

Koehne  v.  N.  Y.  &  Q.  C.  Ry.  Co. .  82  App.  Div.  419 608 

Lawrence  v.  Smith 89  App.  Div.  689 686 

Levin  v.  N.  Y.  El.  Ry.  Co 88  App.  Div.  640 672 

Lewin  v.  Lehigh  Valley  R.  R.  Co. .  62  App.  Div.  69 667 

McCrea  v.  Hopper  86  App.  Div.  672 688 

McCready  v.  Lindenborn 37  App.  Div.  426 680 

Mclnroy  v.  Stevenson  Brewing  Co. .  40  App.  Div.  618 . .  668 

McKim  V.  N.  Y.  El.  R.  R.  Co 81  App.  Div.  681 616 

McLean  v.  Ryan 86  App.  Div.  281 620 

Mahar  v.  Compton 86  App.  Div.  681 661 

Manhart  v.  Peters 41  App,  Div.  628 678 


TABLE  OF  CASES  AFFECTED.  xxxi 

PAGK. 

Mansfield  v.  Mayor,  etc.,  of  N.  Y. .  15  App.  Div.  816 208 

Matter  of  Brigg 39  App.  Div.  485 678 

Matter  of  Cooper 47  App.  IMv.  684. 671 

Matter  of  Grade  CroesiDg  Comrs. . .  62  App.  Div.  27 605 

Matter  of  Little 47  App.  Div.  22 648 

Matter  of  Loper 58  App.  Div.  676 618 

Matter  of  McAleenan 58  App.  Div.  198 645 

Matter  of  Marcellua 26  App.  Div.  621 70 

Matter  of  Niabet 40  App.  Div.  611 606 

Matter  of  Olwell 54  App.  Div.  680 642 

Matter  of  Robertson 51  App.  Div.  117    676 

Matter  of  Valentine 2d  Dept.  Dec.  1,  1896 640 

Miller  V.  Leo 85  App.  Div.  589 619 

Montgomery  v.  Buffalo  Ry.  Co. . .    24  App.  Div.  454 189 

Morgan  &  Wright  v.  Gridley 87  App.  Div.  688 666 

Neher  v.  Bruckner 86  App.  Div.  625 617 

Nelson  V.  Lehigh  Valley  R.  R.  Co.  87  App.  Div.  681 685 

Nortbam  v.  International  Ins.  Co. .  45  App.  Div.  177 .  666 

CBeirnev.  Cary 84  App.  Div.  82a 661 

O'Brien  v.  Buffalo  Traction  Co 81  App.  Div.  682] 687 

CFlaherty  V.  Nassau  El.  R.  R.  Co..  84  App.  Div.  74 624 

Rirker  V.  Elmira,  C.  &  N.  R.  R.  Co.  27  App.  Div.  888 274 

Peekskill,8.C.&M.RR.Co.v.)    ^1  App,  Div.U. 628 

Vil.  of  Peekskill )  ^^ 

People  V.  D.&  H.  C.  Co 32  App.  Div.  120 :.  862 

People  V.  Neufeld ]  S^PT^™«      ^^"^^     New      York 

I       County,  Dec.  29,  1899 48 

People  ex  rel.  Comstock  v.  Morrison.  54  App.  Div.  262 644 

People  ex  rel.  Donnelly  v.  Moss. . .  50  App.  Div.  808 606 

People  ex  rel.  Jones  v.  Diehl 53  App.  Div.  645 648 

People  ex  rel.  Ryan  v.  Robertson. .  20  App.  Div.  687 680 

People  ex  rel.  U.  V.  Copper  Co.  }    ^j^^^jy^^^  217. 645 

V.  Feitner ' 

People  ex  rel.  Wagner  v.  Hagan. . .  52  App.  Div.  887 607 

People  ex  rel.  Wagner  v.  York. ...  51  App.  Div.  689 306 

Pierce  v.  Chautauqua  Co.   Nat.  |    41  App.  Div.  624 664 

Bank * 

Poste  V.  Am.  Union  Life  Ins.  Co. . .  32  App.  Div.  189 681 

Powers  V.  Schlicht  H.,  L.  &  P.  Co.  23  App.  Div.  880 662 

Renshaw  v.  City  of  New  York 40  App.  Div.  620 655 

Rockwell  V.  Petrie 29  App.  Div.  627 654 

Ruess  V.  Ewen 84  App.  Div.  484 688 

Schreyer  v.  Saunders 38  App.  Div.  627 687 

Schuey  v.  Garson 21  App.  Div.  634 614 

Schulz  V.  Baird   9  App.  Div.  628 629 

Seeber  V.  People's  Building  L.  &)    54  ^pp.  Div.  626 670 


8.  Assn. 


f 


xxxii  TABLE  OF  CASES  AFFECTED. 

PAOB. 

Simpson  v.  Jersey  aty  Contract-  {  ^^  .        j^^   ^fj  ^^ 

ing  Co ) 

Singer  v.  Mayor,  etc.,  of  New  York.  47  App.  Div.  42 668 

Sinnott  V.  Feiock 4th  Dept.  Nov.  32,  1898 4a 

Slattery  v.  Mayor,  etc.,  of  New  )    3^  .        Div.  127 618 

York ) 

Steinson  v.  Bd.  of  Education 49  App.  Div.  143 481 

Stevens  V.  Rouse 86  App.  Div.  682 676 

Stevenson  Brewing  Co.  V.  Eastern)    22  App.  Div.  528 684 

Brewing  Co J 

Stillwell  V.  Boyer 86  App.  Div.  424 621 

Stoneman  v.  Van  Viechten 46  App.  Div.  870 666 

Tarbell  v.  Finnigan 86  App.  Div.  624 662 

Tetherton  V.  U.  S.  Talc  Co 41  App.  Div.  618 666 

Thayer  v.  Brown 87  App.  Div.  626 616 

Thayer  v.  Cable 19  App.  Div.  568 '. .  682 

Thebaud  v.  Phenix  Ins.  Co 84  App.  Div.  680 607 

Tooker  v.  Security  Trust  Co 26  App.  Div.  372 606 

Twist  V.  City  of  Rochester 37  App.  Div.  807 619 

Uppington  v.  City  of  New  York. . .  44  App.  Div.  680 222 

Vaughn  Machine  Co.  v.  Quintord. .  37  App.  Div.  368 649 

Wallace  v.  Mayor,  etc.,  of  New)    53  App.  Div.  187 653 

York .  ' 

Warner  v.  Southall 31  App.  Div.  376 496 

Weil  V.  Bermel 28  App.  Div.  624 613 

Weiss  V.  Met.  St.  Ry.  Co 83  App.  Div.  221 666 

Wendell  V.  Mayor,  etc.,  of  New  )    53  App.  Div.  631 669 

York ) 

Wheeler  V.  Sweet 28  App.  Div.  622 608 

Wilber  v.  Wilber 46  App.  Div.  158 451 

Williams  v.  Barkley 52  App.  Div.  681 48 

Winship  V.Buffalo,  R.& P.  Ry.  Co.  26  App.  Div.  681 660 

Winston  v.  Winston ...  34  App.  Div.  460 668 

Wood  V.  Whitehead  Bros.  Co 87  App.  Div.  625 646 

Young  V.  Farwell 30  App.  Div.  489 841 

Young  V.  Shulenborg 35  App.  Div.  79 886 


REVERSED. 

Browne  v.  Paterson 36  App.  Div.  167 460 

De  Vito  V.  Crage 35  App.  Div.  155 378 

Dougherty  v.  King 41  App.  Div.  1 667 

Dunham  v.  Deraismes 29  App.  Div.  432 66 

Eastland  v.  Clarke 28  App.  Div.  621 420 

Goodman  v.  Alexander 28  App.  Div.  227   289 

Gray  V.  Met.  St.  Ry.  Co 39  App.  Div.  636 467 

Hatch  v.  Leonard 38  App.  Div.  128 485 


TABLE  OF  CASES  AFFECTED.  xxxiii 


Heilbionn  v.  Herzog 38  App.  Div.  311 98 

Hinckel  v.  Stevens 35  App.  Div.  5 171 

Holden  V.  Met.  life  Ins.  Co 11  App.  Div.  426 13 

Hughes  V.  Cuming 38  App.  Div.  802 91 

Keraochan  v.  Marshall 41  App.  Div.  429 472 

McClure  ▼.  Central  Trust  Co  ....  28  App.  Div.  483 108 

McEntee  v.  Kingston  Water  Co 19  App.  Div.  632 27 

Mack  ▼.  Anderson 12  App.  Div.  624 529 

Manhattan  Co.  v.  Ealdenberg.   ...  27  App.  Div.  81 1 

Matter  of  Hawkins 54  App.  Div.  617 188 

Matter  of  Munn 49  App.  Div.  282 149 

Matter  of  Veith 58  App.  Div.  650 204 

Merkle  v.  Beidleman 80  App.  Div.  14 21 

Neun  V.  Rochester  Ry.  Co 28  App.  Div.  622 146 

Peckv.  N.  r.  C.  &H.  R.  R.  R.  Co.  87  App.  Div.  110 847 

People  V.  Van  Dusen 58  App.  Div.  223 88 

People  ex  rel.  Manh.  Ry.  Co.  v.  )    43  ^pn  ^iy,  343 805 

Barker ) 

Routcnberg  v.  Schweitzer 50  App.  Div.  218 175 

Russell  V,  Briggs 12  App.  Div.  624 500 

8t^ohnv.N.Y.C.&H.R.R.R.  J   34  App.  Div.  626 241 

Skinner  v.  Norman 18  App.  Div.  609 565 

State  Bank  v.  Brown 29  App.  Div.  627 216 

Tompkins  v.  Hazen 80  App.  Div.  359 18 

Van  Inwegen  V.  P.  J..  M.  &  N.  )  34  App.  Div.  95 626 

Y.  R.  R.  Co ) 

Village  of  Champlain  v.  McCrca. . .  83  App.  Div.  259 264 

Willis  V.  McKinnon 85  App.  Div.  181 612 

MODIFIED. 

Dr.  David  Kennedy  Corp.  V.  Ken- >    g^  App.  Div.  599 858 

nedy > 

N.Y.LifeIns.&TrustCo. V.Baker.  88  App.  Div.  417 484 

APPEAL  DISMISSED. 

People  ex' rel.  Miller  v.  Elmendorf .  51  App.  Div.  173 6T6 

Snyder  V.  Hazzard 53  App.  Div.  410 638 

Spies  V.  Lockwood 40  App.  Div.  296 481 

Taylor  v.  Anglo-Swiss  C.  M.  Co. . .  53  App.  Div.  640 611 

Williams  v.  Bklyn.  Sav.  Bank 51  App.  Div.  382 676 

APPEAL  WITHDRAWN. 

Kraft  V.  Phipps 23  App.  Div.  26 610 

McLaughlin  v.  Eidlitz ...  50  App.  Div.  518 640 

Nat.  Bank  of  Republic  v.  Cox 47  App.  Div.  53 639 

V 


xxxiv  TABLE  OF  CASES  AFFECTED. 

STRUCK  FROM  CALENDAR. 

Murphy  v.  Supreme  Council  C.  }    ^^  .        p.^  ^^g 
M.B.A ) 


MOTION  TO  DISMISS  APPEAL  DENIED. 

Conklin  V.  Woodbury  Dermato-  }    g^  ^p^  j^.^   ^ ^^ ^ 

logical  Inst J 

Deeley  v.  Heintz 40  App.  Div.  612 660 

People  ex  rel.  Miller  v.  Elmendorf .  51  App.  Div.  173 626 

Whiteman  V.  Weed 50  App.  Div.  622 627 


TABLE  OF  OASES 

DISTINGUISHED,  ETC.,  IN  OPINIONS  REPORTED 
IN  THIS  VOLUME. 


a^e^v^Central  Park,  N.  &  E.  J  ,5^  jj  y  ^  ^^^^^^ ^^j 

Boughton  V.  Flint 74  N.  Y.  476,  approved 76 

Bn««  y.  Bathbone (  8  App.  Div.  78;   158  N.  T.  485. 

(     distinguished 80 

Brush  El.  n   Co.  V.  Consolidated  )  ^  ^un,  446.  distinguished 80 

Tel.,  etc., Co )  »       •  e 

Buchanan  v.  Little 154  N.  Y.  147,  approved 69 

Buckingham  v.  Ludlum 87  N.  J.  Eq.  187,  distinguished.  846 

Buffalo  Loan,  T.  &  8.  I).  Co.  v.  )  ^^  ^^  y.  450,  approved. . .  188,  168 
Knights  Templar  &  M.  M.  Assn .  )  *^*^ 

Capasso  v.  Woolfolk 168  N.  Y.  472,  approved. . .  .888,  884 

Chester  v.  HalUard 86  N.  J.  Eq.  818,  distinguished..  187 

City  of  Johnstown  v.  Wade 157  N.  Y.  50,  distinguished.  ...  269 

Crane  V.  Powell 189N.  Y.  379,  distinguished....    91 

Crossman  v.  Universal  Rubber  Co. .  127  N.  Y.  88,  distinguished 108 

Devoe  v.  Brandt 53  N.  Y.  462,  distinguished 450 

Dougherty  v.  MilUken 163  N.  Y.  527,  distinguished. ...  597 

Ehalt  V.  Marshall 14  N.  Y.  8.  R.  552,  distinguished.  426 

Eiaenlord  v.  DiUenback \^^  ^un,  28;  79  N.  Y.  617,  ap- 

t     proved 40 

Ex  parte  Dawes \^-  «•  <"  Q- »■  ^^■)^'^  286, 

(     approved 57 

Ferguson  v.  Hubbell 97  N.  Y.  507,  distinguished 598 

First  Nat.  Bank  of  Whitehall  v.  )    g^  j^  y  ^^  distinguished 222 

Tisdale ) 

Flour  City  Nat.  Bank  v.  Widener. .  163  N.  Y.  276,  distinguished 222 

Garrettson  v.  N.  A.  Bank 39  Fed.  Rep.  168,  distinguished.  544 

Grattan  v.  Met.  Life  Ins.  Co 80  N.  Y.  281,  approved 168 

Gray  v.  Rothschild 112  N.  Y.  668,  distinguished. ...  187 

Hayes  ▼.  Ball 72  N.  Y.  418,  approved 498 

Henry  v.  Brown 19  Johns.  49,  distinguished 544 

Hibbard  v.  N.  Y.  &  E.  R.  R.  Co. . .  15  N.  Y.  455,  followed 141 

Hoffman  v.  King 160  N.  Y.  618,  followed 626 

Hotopp  V.  Huber 160  N.  Y.  524,  distinguished. ...  222 

Kirkpatrick  v.  McElroy 41  N.  J.  Eq.  539,  distinguished.  346 

Kyle  V.  Kyle 67  N.  Y.  400,  408,  approved  ...    75 

McElroy  v.  Ludlum 82  N.  J.  Eq.  828,  distinguished .  346 

Marden  v.  Dorthy 160  N.  Y.  39,  distinguished 561 


xxxvi     TABLE  OF  CASES  DISTINGUISHED. 

PAOK. 

Matter  of  Bronson 150  N.  Y.  1,  distinguished.  .IM,  199 

Matter  of  Hoyt 160  N.  Y.  607,  explained...  .487,  488 

Matter  of  Kessler 168  N.  Y.  305,  distinguished. .. .  192 

Matter  of  Lynch j  88  Hun,  462;  150  N.  Y.  568,  dis- 

^  \     tinguished 582 

Matter  of  McGoldrick  v.  Trap-  ^  gg  n.  Y.  884,  distinguished 222 

hagen ) 

(  8  Silvemairs  N.  Y.  Ct.  App.  R. 

Matterof  Ryder ...]     607;  127  N.  Y.  640,  642,  dls- 

(     tinguished 75 

Matthews  v.  Matthews 154  N.  Y.  288,  distinguished. ...    91 

Mechanics  &  Traders'  Natl.  Bank  )    ^^  j^  ^  .^  distinguished. ...  215 
V.  Winant ) 

Merchante  &  Traderaf  Bank    t.  )    97  n.  T.  683.  distinguished 214 

Mayor ) 

Miss.  Coal.  etc..  Co.  v.  Ottumwa  )   ^  j.^  ^      ^  distinguished.  644 

Belle » 

National  Wall  Paper  Co.  v.  Sire. . .  168 N.  Y.  122,  distinguished.. 286,  287 

Nichols  V.  Michael 28  N.  Y.  264,  approved 447 

Nikolai  Case 102  Fed.  Rep.  175,  distinguished.  427 

Oddie  V.  National  City  Bank. .     . .  45  N.  Y.  735,  distinguished 544 

Paige  V.  Cagwin 7  Hill,  861,  880,  foUowed...  24,    26 

People  ex  rel.  N  Y.  C.  &  H.  R.  )    ^^  ^^^  ^     ^  distinguished.  817 

R.  R.  Co.  V.  Hilts S  ^  ® 

People  ex  rel.  State  Bd  Charities  )    ^^^  j^  y.  288,  distinguished. ...  527 

V.  N.  Y.  Society  P.  C.  C )  * 

Perry  V.  Rogers 157  N.  Y.  251,  approved.  ...888,  384 

Plimpton  V.  Bigelow 98  N.  Y.  592,  distinguished 195 

Power  V.  Pinkerton 1  E.  D.  Smith,  80,  distinguished.  644 

Rlngle  V.  Wallis  Iron  Works 149  N.  Y.  489,  discussed 302 

Sanger  v.  French 157  N.  Y.  218, 284,  distinguished,    91 

Shakespeare  v.  Markham 72  N.  Y.  400,  approved 75 

Smith  V.  Smith 163  N.  Y.  168,  distinguished. ...  222 

Strutt V.  Brooklyn &R.  B.  R.  R.  Co.  18  App.  Div.  135,  distinguished.  426 
Trustees  Exempt  Firemen's  Bene- )    ^3  j^  y  3^3  distinguished 527 

fit  Fund  V.  Roome )  ^ 

Vosburgh  v.  Thayer 12  Johns.  461,  distinguished 222 

Vose  V.  Florida  R.  R.  Co 60  N.  Y.  369,  distinguished 377 

Wainwright  V.  Queens  Co.  Water  )    ^g  ^^^  ^^  distinguished 30 

Co ) 

Warner  v.  Fourth  Natl.  Bank 115  N.  Y.  251.  approved 198 

Wigand  v.  Sichel 3  Keyes,  122,  distinguished 103 

Willson  V.  Force 6  Johns.  110,  distinguished 103 

Worthington  v.  London  Guar.  &  ^   ie4  N.  Y.  81,  approved 178 

Ac.  Co ) 

Zabriskie  V.  Smith 18  N.  Y.  322,  approved 298 


Cases  Deoibeb 

m  THB 

COTJET  OF  APPEALS 

OF  THK 

State  of  New  York, 

COMMENCING  NOVBMBBR  27,  10OO. 


The  President  and  Directors  op  the  Manhattan  Com- 
PANT,  Respondent,  v.  Frederick  J.  Kaldenbero  et  al., 
Appellants. 

1.  Corporations  — C0N8TRUCT10N  op  Statutes  Requiring  Stock 
€k>RPORATiONB  TO  FiLB  ANNUAL  REPORTS.  Statutes  requiring  stock  cor- 
porations to  file  annual  reports  with  the  county  clerk  and  secretary  of  state, 
signed  by  a  majority  of  the  directors,  and  "  verified  by  the  oath  of  the  presi- 
dent or  vice-president  and  treasurer  or  secretary/'  and  providing  that  in 
default  thereof  the  directors  shall  be  severally  liable  for  the  debts  of  the 
company,  are  highly  penal  and  should  be  strictly  construed  in  favor  of 
a  party  against  whom  the  penalty  is  sought  to  be  enforced;  their  plain, 
unambiguous  and  unequivocal  language  requires  that  the  annual  report 
shall  be  verified  by  the  president  or  vice-president  and  also  by  the  secre- 
tary or  treasurer,  and  a  verification  by  the  president  alone  is  not  sufficient. 

2.  When  Annual  Report  op  Stock  Corporations  May  be  Made  by 
Majority  op  Directors  and  Verified  by  the  President  Alone. 
Statutes  of  this  character  do  not  require  impossibilities,  however,  and 
where  the  offices  of  secretary  and  treasurer  w^ere  vacant  at  the  time  tne 
annual  report  was  made,  and  the  directors  were  unable,  after  due  dili- 
gence, and  without  any  neglect  on  their  part,  to  fill  the  vacancies,  the 
report  is  properly  signed  by  a  majority  of  them,  and  verified  by  the  presi- 
dent alone. 

3.  When  Veripication  is  Sufpicient.  Where  the  affidavit  of  verifica- 
tion attached  to  the  duplicate  report  filed  with  the  county  clerk  was  prop- 
erly signed  by  the  affiant,  the  fact  that  the  affidavit  filed  with  the  secretary 
of  state  was  not  so  signed  is  an  inadvertent  omission  and  the  verification  is 
sufficient. 

4.  When  Resignation  of  Officer  is  Complete.  When  the  secretary 
and  treasurer  of  a  corporation  has  tendered  his  resignation  in  a  letter 
which  he  delivered  to  the  president,  to  take  effect  immediately,  the  resigna- 
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tion  is  complete  when  it  is  tendered  and  its  validity  is  not  dependent 
upon  its  acceptance  by  the  directors  or  upon  the  election  of  his  successor. 

5.  Failuke  of  President  to  Add  to  Signature  Titles  op  Offices 
Held  by  him  de  Facto.  Wnen  the  president  of  a  corporation,  who,  at 
the  time  he  verified  the  report,  was  also  secretary  and  treasurer  of  the  com- 
pany de  facto  during  a  vacancy  in  such  offices,  verifies  the  report  as 
president  without  reference  to  the  other  ofiices  filled  by  him,  such  verifica- 
tion is  a  substantial  compliance  with  the  law,  notwithstanding  his  fail* 
ure  to  add  to  his  signature  the  title  of  each  other  oflace  filled  by  him. 

AfanficUtan  Go.  v.  KcUdenberg,  27  App.  Div.  31,  reversed. 

(Argued  October  25,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
23,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court,  and  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brouglit  by  the  plaintiff,  a  creditor  of  the 
F.  J.  Kaldenberg  Company,  a  corporation  organized  in  April, 
1887,  under  the  act  of  1840  and  the  acts  supplemental  thereto 
and  amendatory  thereof,  against  the  defendants,  as  trustees  of 
said  corporation,  upon  their  alleged  failure  to  make  and  file 
an  annual  report  as  required  by  law,  in  the  year  1892,  and 
down  to  January  30,  1893.  The  amended  by-laws  of  the  cor- 
poration provided  for  seven  directors  or  trustees,  who  were 
authorized  to  elect,  or  appoint,  a  president,  a  vice-president,  a 
secretary  and  a  treasurer. 

On  April  28,  1891,  said  board  of  directors  elected  the  fol- 
lowing officers :  F.  J.  Kaldenberg,  president ;  F.  R.  Kalden- 
berg, vice-president ;  E.  Faber,  secretary  and  treasurer. 

There  was  evidence  tending  to  show  that  on  or  about 
November  1,  1891,  said  Faber  tendered  his  written  resignar 
tion,  as  such  secretary  and  treasurer,  to  F.  J.  Kaldenberg,  the 
president  of  the  corporation,  to  take  effect  immediately  ;  that 
on  account  of  inability  to  obtain  a  quorum  of  the  directors 
no  meetings  of  the  board  were  held  after  said  resignation  was 
tendered  until  February  29, 1892,  when  the  same  was  accepted. 
At  this  meeting  the  directors  elected  a  new  treasurer  and  a 
temporary  secretary. 
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On  January  29,  1892,  the  annual  report  of  the  corporation 
was  filed  in  the  office  of  the  secretary  of  state  and  in  the 
office  of  the  clerk  of  Westchester  county.  It  contained  all 
the  information  required  by  law,  was  signed  by  a  majority  of 
the  directors,  but  was  verified  only  by  F.  J.  Kaldenberg,  as 
president  of  the  corporation,  who  testified  to  liaving  performed 
all  the  duties  of  the  treasurer  from  the  time  of  the  latter's 
resignation  in  November,  1891,  to  the  election  of  his  successor 
in  February,  1892.  The  corporation  also  made  an  annual 
report  in  1893,  which  was  dated  January  25, 1893,  was  signed 
by  a  majority  of  the  directory,  was  verified  by  the  president 
on  the  26th  day  of  January,  1893,  by  tlie  secretary  and  treas- 
urer on  the  27th  day  of  January,  1893,  filed  in  the  office  of  the 
secretary  of  state  on  January  31,  1893,  and  in  the  office  of 
the  clerk  of  Westchester  county  on  February  1,  1893.  This 
report  also  contained  all  the  information  required  by  law  and 
was  unobjectionable  in  form,  except  that  it  failed  to  state  that 
it  was  made  as  of  the  1st  day  of  January  ^  1893. 

All  of  the  indebtedness  for  which  this  action  was  brought 
was  incurred  in  the  month  of  January,  1893 ;  the  first  item 
on  the  21st,  and  the  last  on  the  30th  day  of  that  month. 

The  statute  upon  which  the  liability  of  the  defendants  is 
predicated,  and  such  further  facts  as  are  material  to  the  issues, 
will  be  referred  to  in  the  opinion. 

George  Wilcox  for  appellants  Kaldenberg  et  al.  The  evi- 
dence shows  that  the  defendants  did  in  fact  make  and  file  an 
annual  report  which  substantially  complied  with  all  the  statu- 
tory requirements.  ( Wallace  v.  Walshy  125  N.  Y.  26  ;  Bo7i- 
nell  V.  Griswoldj  80  N.  Y.  128  ;  Peoj}le  v.  Sutherland,  81  N. 
Y.  6 ;  Jacksofi  v.  Virgil,  3  Johns.  540 ;  Jflllhis  v.  Shafer, 
3  Den.  60;  Wtesbrod  v.  Marqiiardt,  8  Abb.  [N.C.]  243.) 
The  provisions  of  this  statute  are  highly  penal  and  must  be 
construed  strictly  and  most  favorably  to  the  party  against 
whom  the  penalty  is  sought  to  be  inflicted.  {Torhett  v.  God- 
win, 27  Abb.  [N.  C]  444 ;  Chase  v.  JST,  Y.  C.  B.  R,  Co.,  26 
N.  Y.  523 ;  Mayor,  etc.,  v.  Bigelow,  13  Misc.  Kep.  43  ;  Cawr 
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eron  v.  Seaman^  69  N.  T.  369  ;  Whitney  v.  Cammarm^  137  N.  Y. 
342 ;  Yan  Dyke  v.  McQuade,  86  N.  Y.  38  ;  TF.  ^.  Co.  v.  ifar- 
Z(W,  63  N.  Y.  62  ;  Bonnell  v.  Oriswold,  80  N.  Y.  128  ;  ^w^Ze^r 
V.  Smalley,  101  N.  Y.  71 ;  Whitaker  v.  Masterton,  106  N.  Y. 
277.)  Verification  of  the  report  by  the  president  alone  was  a 
sufficient  compliance  with  the  statute.  (Jones  v.  Brereton^  146 
N.  Y.  55  ;  Hwhs  v.  Minium,  19  Wend.  550.)  At  the  time 
of  making  and  filing  the  report  in  question  the  coi'poration 
had  no  secretary  or  treasurer,  and  the  president  performed 
the  duties  of  those  officers.  The  verification  of  the  report  by 
him  was,  therefore,  a  substantial  compliance  with  the  statute. 
{Bruce  v.  Piatt,  80  N.  Y.  379 ;  WiUon  v.  B.  IL  Co.,  16  Misc. 
Eep.  48 ;  Chandler  v.  Iloag,  2  Hun,  613 ;  Van  Amhurgh  v. 
Baker,  81  N.  Y.  46 ;  Squires  v.  Brown,  22  How.  Pr.  85 ; 
Blake  v.  Wheeler,  18  Hun,  496;  Smith  v.  Danzig,  65  How. 
Pr.  320.)  No  penalty  is  imposed  for  the  failure  to  verify  a 
report.  {Camero7i  v.  Seaman,  69  N.  Y.  398;  Battler  v. 
SmaUey,  101  N.  Y.  74;  Bonnell  v.  Cricoid,  80  N.  Y. 
128 ;  Pier  v.  Hanmore,  86  N.  Y.  95 ;   U.  S.  v.  Wiltberger, 

5  Wheat.  77.) 

Benjamin  F.  Tracy,  Francis  Forhes  and  Charles  T. 
Haviland  for  appellant  Faber.  The  objections  to  the  report 
of  1892  are  all  technical  and  nearly  all  frivolous.  The  evi- 
dence shows  that  the  defendants  did  in  fact  make  and  file  an 
annual  report  in  January,  1892,  which  substantially  complied 
with  all  the  statutory  requirements.  (  Wallace  v.  Walsh,  125 
N.  Y.  26 ;  Bonnell  v.  Oriswold,  80  N.  Y.  128 ;  People  v. 
Sutherland,  81  N.  Y.  1 ;  Jackson  v.  Virgil,  3  Johns.  540 ; 
MiUius  V.  Shafer,  3  Den.  60  ;  Wieshrod  v.  Marquardt,  8 
Abb.  [N.  C]  243 ;  Bank  of  Metropolis  v.  Faber,  38  App. 
.  Div.  159  ;  Leonard  v.  Faher,  52  App.  Div.  405 ;  W.  Nat. 
Bank  v.  Faher,  29  Misc.  Rep.  467.)  The  verification  of  the 
report  of  1892  by  the  president  alone  was  a  full  compliance 
with  the  requirements  of  the  law  then  in  force.  (L.  1892, 
ch.  2 ;  Cameron  v.  N.  T.  &  M.  V.  IF.  Co.,  133  N.  Y.  336 ; 
Jones  V.  Buthr,  146  X.  Y.  55 ;   Whitney  v.  Cammann,  137 
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N.  Y.  342  ;  Van  Dyke  v.  McQuade,  86  N.  T.  38.)  At  the 
time  of  making  and  filing  the  report  in  question  the  corpora- 
tion had  no  secretary  or  treasurer  and  the  president  per- 
formed the  daties  of  those  officers.  Tlie  verification  of  the 
report  by  him  was,  therefore,  under  any  construction  of 
the  statute,  a  substantial  compliance  therewith.  {Bruce  v. 
Piatt,  80  N.  Y.  379 ;  Wilson  v.  B.  II.  Co ,  16  Misc.  Kep. 
48;  Chandler  v.  Iloag,  2  Ilun,  613;  Van  Amhurgh  v. 
Baker^  81  N.  Y.  46 ;  Squires  v.  Brown,  22  How.  Pr.  35 ; 
Blake  V.  Wlieeler,  18  Ilun,  496 ;  Smith  v.  Damig,  64  How.  Pr. 
320 ;  NobU  v.  Euler,  20  App.  Div.  548 ;  N.  Mfg,  Co.  v.  Cw- 
neU,  88  Hun,  254 ;  Schultz  v.  Chatfield,  17  Misc.  Rep.  264.) 
These  are  penal  statutes  to  be  strictly  construed,  and  where 
there  is  evidence  of  good  faith  and  an  honest  attempt  to  com- 
ply with  the  law,  simply  technical  errors  will  be  ignored. 
( WaUace  v.  Walsh,  125  N.  Y.  26 ;  W.  A.  Co.  v.  Barlow,  63 
K  Y.  62;  BonneUY.  Griswold,  80  N.  Y.  128;  Veederv. 
Mudgett,  95  N.  Y.  295 ;  Butler  v.  SmaUey,  101  N.  Y.  71 ; 
Whitaker  v.  Masterton,  106  N.  Y.  277 ;  Jones  v.  Butler,  146 
N.  Y.  55 ;  Ilicks  v.  Mintarn,  19  Wend.  550 ;  Ch^se  v.  Cur- 
tis, 113  IT.  S.  452 ;  Park  Banky.  Remsen,  158  U.  S.  337.) 
No  penalty  is  imposed  for  the  failure  to  verify  a  report. 
{Bamiell  v.  Griswold,  80  N.  Y.  128 ;  Pier  v.  Ilanvxore,  86  N. 
Y.  95 ;  TJ.  S.  v.  Wiliberger,  5  Wheat.  77 ;  Thomas  v.  Steven- 
son, 2  El.  &  Bl.  108.) 

Charles  E.  Rushmore  for  respondent.  The  corporation, 
F.  J.  Kaldenberg  Company,  failed  to  make  and  file  in  the 
year  1892  an  annual  report,  as  required  by  law.  {Bank  of 
Metropolis  v.  Faher,  150  N.  Y.  200 ;  I.  Bank  v.  Faher,  86 
Fed.  Hep.  443;  Schultz  v.  Chatfield,  17  Misc.  Rep.  264; 
O'Reilhf  V.  People,  86  N.  Y.  154;  Reg.  v.  Hudson,  1  F.  & 
F.  50 ;  Reg.  v.  T\irner,  2  C.  &  K.  735 ;  Hathaway  v.  Scott, 
11  Paige,  173 ;  Case  v.  People,  76  Jf .  Y.  242.)  The  claim 
that  at  the  time  of  the  making  and  filing  of  the  report  in 
question  the  offices  of  secretary  and  treasurer  of  the  company 
were  vacant  will  not  relieve  the  defendants  from  responsi- 
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bility.  (People  v.  B.  S.  i&  C.  Co,,  131  N.  Y.  145 ;  Bolen  v. 
Crosby^  49  N.  Y.  183 ;  Whitney  v.  Cammann,  137  N.  Y. 
342;  Bargaie  v.  Shortridge,  6  H.  L.  Cas.  297;  Riggs  v. 
Palmer,  115  N.  Y.  506 ;  WeeTcB  v.  LitUe,  89  N.  Y.  569 ; 
i>.,  Z.  d&  W.  R.  R.  Co,  V.  Bownes,  58  N.  Y.  580 ;  Denning 
V.  Puleston,  55  N.  Y.  655 ;  F.  Nat  Bank  v.  Lamon, 
130  N.  Y.  366 ;  Van  Amhurgh  v.  Baker,  81  N.  Y.  46.) 
The  claim  that  F.  J.  Kaldenberg,  the  president  of  the  com- 
pany, was  at  the  titne  of  the  making  and  filing  of  the  report 
in  question  acting  as  the  secretary  and  treasurer  thereof  will 
not  relieve  the  defendants  from  liability.  {Schultz  v.  Chat- 
■field,  17  Misc.  Rep.  264;  Bm  parte  Bank,  of  Mimroe,  7  Hill, 
177;  Ex  parte  Shumway,4:  Den.  258;  Staples  v.  Fairchild, 
3  Den.  41 ;  Cameron  v.  Seaman,  69  N.  Y.  401.)  The  evi- 
dence shows  conclusively  that  at  the  time  of  the  filing  of  the 
annual  report  in  1892  thejptefendant  Faber  was  acting  as  the 
secretary  and  treasurer  of  the  company  and  the  court  was 
justified  in  directing  a  verdict  for  plaintiff.  {Sanborn  v.  Lef- 
ferts,  58  N.  Y.  179.) 

Werner,  J.  The  statute  under  which  this  action  is  sought 
to  be  maintained  is  known  as  chap.  2  of  the  Laws  of  1892, 
and  that  portion  of  it  which  we  are  called  upon  to  consider 
reads  as  follows : 

"  Sec.  30.  Every  stock  corporation,  except  moneyed  and  rail- 
road corporations,  shall  annually,  during  the  month  of  Janu- 
ary, or  if  doing  business  without  the  United  States,  before 
the  first  day  of  May,  make  a  report  as  of  the  first  day  of 
January,  which  shall  state :  One.  The  amount  of  its  capital 
stock  and  the  proportion  actually  paid  in.  Two.  In  general 
terms,  the  nature  of  its  existing  assets  and  debts.  Three. 
The  amount  of  its  debts  or  an  amount  which  they  shall  not 
exceed.  Four.  The  amount  of  its  assets  or  an  amount 
which  its  assets  shall  at  least  equal.  Five.  The  names  of  its 
then  stockholders.  Such  report  shall  be  signed  by  a  majority 
of  its  directors,  a7id  verified  hy  the  oath  of  the  president  or 
vice-prefiid^nt  and  treasurer  or  secretary,  and  filed  in  the 
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ofiSce  of  the  secretary  of  state,  and  in  the  office  of  the  county 
clerk  of  the  county  where  its  principal  business  office  may  be 
located.  If  such  report  is  not  so  made  and  filed,  all  the 
directors  of  tJie  corporation  shall  jointly  and  severally  be  per- 
sonally liable  for  all  the  debts  of  the  corporation  then  exist- 
ing, and  for  all  contracted  before  such  report  shall  be  made." 
The  first  question  urged  upon  our  attention  involves  the  ' 
construction  of  the  sentence  which  requires  the  annual  report 
of  a  corporation  to  be  "  verified  hy  the  oath  of  the  president 
or  vice-president  and  treasurer  or  seoretaryP 

The  learned  counsel  of  Ihe  appellants  contend  that  its 
language  and  its  history  disclose  the  legislative  intent  to 
require  a  verification  of  the  annual  report  of  the  corporation 
by  its  president  alone,  or,  in  his  absence,  by  two  inferior 
officers,  to  wit,  the  vice-president  and  treasurer  or  secretary. 
It  is  also  urged  that,  tested  by  this  rule  of  construction,  the 
annual  report  of  1892,  verified  by  the  president  of  the  corpo- 
ration, is  sufficient. 

In  the  discussion  of  this  question  we  must  of  course  keep 
in  mind  the  rule  that  statutes  of  this  character  are  highly 
penal,  and  are,  therefore,  not  to  be  extended  by  implication 
They  must  be  strictly  construed  in  favor  of  the  party  against 
whom  the  penalty  is  sought  to  be  enforced.  In  construing 
statutes  the  proper  course  is  to  start  out  and  follow  the  true 
intent  of  the  legislature,  and  to  adopt  that  sense  which  harmon- 
izes best  with  the  context  and  promotes  in  the  fullest  manner 
the  apparent  policy  and  objects  of  the  legislature.  (Potter's 
Dwarris  on  Statutes,  245  ;  Smith's  Commentaries  on  the  Statu- 
tory Construction,  sec.  739 ;  Garrison  v.  Howe^  17  X.  Y.  458 ; 
Boughton  v.  Otis,  21  N.  Y.  261 ;  Chase  v.  N.  Y,  C,  li.  li. 
Co.,  26  K  Y.  523 ;  Ca^neron  v.  Seaman,  69  N.  Y.  396 ;  Van 
Dyck  V.  McQuade,  86  JS".  Y.  38 ;  Whitney  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62;  Bonnell  v.  Griswold,  80  N.  Y.  128;  But- 
ler V.  SmaUey,  101  K  Y.  71 ;  Whittaher  v.  Masterto7i,  106 
N.  Y.  277  ;  Whitney  v.  Cammaim,  137  N.  Y.  342.) 

The  language  of  that  part  of   this  statute  upon  which  the 
question   of  defendant's   liability  liinges  seems  to  be  plain. 
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unambiguous  and  unequivocal.  The  annual  report  shall  be 
"*  *  *  verified  hy  the  oath  of  Us  pi'esident  or  vice- 
president  cmd  treasurer  or  secretary^  No  analysis  to 
which  it  can  reasonably  be  subjected  invests  it  with  a 
different  meaning  than  that  which  is  apparent  upon  a  first 
reading.  That  it  was  intended  to  mean  wliat  it  plainly  expresses 
is  fairly  indicated  by  the  fact  that  the  legislature  could  easily 
have  giving  it  the  meaning  contended  for  by  the  appellants 
by  the  use  of  words  equally  simple  and  apt.  If,  for  instance, 
the  legislature  had  intended  to  require  the  verification  of 
annual  reports  of  corporations  by  all  of  these  officers,  it  could 
liave  accomplished  this  result  by  simply  saying  that  such 
reports  shall  be  verified  by  the  "president,  vice  president, 
secretary  and  treasurer."  If  by  the  president  alone,  or,  in 
the  alternative  by  the  vice-president,  together  with  the 
secretary  or  treasurer,  it  could  have  said  that  such  reports 
should  be  verified  by  the  "president,"  or  in  case  of  his 
failure  or  inability  to  act,  then  by  the  "  vice-president  and 
secretary  or  treasurer."  The  use  of  the  disjunctive  "(?r" 
between  the  first  two  named  officers,  succeeded  by  the  copu- 
lative conjunction  "  and^^  which  is  followed  by  the  recurrence 
of  the  disjunctive  "  or  "  between  the  last  two  named  officers, 
discloses  but  one  intent  that  is  consonant  with  the  ordinary 
use  of  plain  English.  The  president  and  vice-president  are 
placed  in  one  class ;  the  secretary  and  treasurer  in  another. 
Each  may  act  for  the  other  in  the  same  category,  but  only  in 
conjunction  with  one  from  the  other  class.  The  absence  of 
punctuation  in  this  sentence,  while  not  conclusive,  throws  some 
light  upon  the  legislative  intent.  If  there  were  a  semi-colon 
or  a  comma  after  the  word  "  president,"  and  no  other  punc- 
tuation until  after  the  word  "  secretary,"  it  might  be  held  to 
disclose  a  purpose  to  place  the  president  in  one  class  and  all 
the  other  officers  in  another.  In  the  absence  of  even  such 
an  unreliable  guide  we  can  find  no  reason  for  doing  vio- 
lence to  the  plain  import  of  the  context,  which  is,  that  either 
the  president  or  vice-president  may  verify  with  either  the 
treasurer  or  secretary.     The  history  of  the  statute  seems  to 
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lend  support  to  this  construction.  Prior  to  the  enactment  of 
sec.  30,  chap.  664  of  the  Laws  of  1890  (the  Stock  Corporation 
Law),  which  went  into  effect  May  1,  1891,  but  one  oflScer  of 
a  manufacturing  corporation  was  required  to  verify  its  annual 
report.  This  could  be  done  by  either  the  president  or  secre- 
tary. (Sec.  12,  chap.  40,  Laws  1848,  and  sec.  12,  chap.  510, 
Laws  1875.)  By  said  section  30  of  the  Stock  Corporation 
Law,  this  provision  was  amended,  and  the  reports  were  there- 
after required  to  be  verified  "  by  the  oath  of  the  president  and 
treasurer."  Tlie  manifest  purpose  of  this  change  was  to 
secure  the  careful  and  responsible  co-operation  of  the  two 
principal  officers  of  the  corporation  in  the  preparation  of  the 
material  statements  required  to  be  set  forth  in  the  report. 

It  is  not  so  clear  why  the  legislature  extended  the  right 
and,  in  certain  contingencies,  the  duty  of  verifying  annual 
reports  to^the  vice-presidents  and  secretaries  of  corporations. 
It  may  have  been  supposed  that  the  limitation  of  these  duties 
to  the  president  and  treasurer  was  calculated  to  create  diffi- 
culty and  embarrassment  by  reason  of  the  possible  absence, 
disability  or  refusal  to  act  of  one  or  both  of  these  officers ;  or 
because  the  purposes  of  the  act  might  be  defeated  by  the 
combination  of  the  two  offices  in  one  man.  Whatever  may 
have  been  the  reasons  for  its  enactment,  the  statute  w^e  are 
considering  (Chap.  2,  Laws  1892)  was  again  repealed  in  May, 
1892,  and  the  law  of  1890,  which  requires  verifications  by  the 
"  president  and  treasurer  "  was  restored.  (Sec.  34,  chap.  687, 
Laws  1892;  sec.  30,  chap.  688,  Laws  1892.)  During  the 
period  between  January  14,  1892,  and  May  18,  1892,  within 
which  the  report  was  made  upon  which  this  action  is  brought, 
said  chap.  2,  Laws  1892,  was  in  force  and,  therefore,  controls 
this  case.     {Bank  of  Metropolis  v.  Faher^  150  K  Y.  205.) 

If  the  question  of  construction  which  we  have  been  dis- 
cussing were  the  only  one  in  the  case,  we  should  bo  content 
to  follow  the  disposition  thereof  in  the  prevailing  opinion  in 
the  court  below.  There  are,  however,  other  questions  to  be 
considered,  upon  which  we  are  constrained  to  differ  from  the 
learned  Appellate  Division,  and  the  foregoing  expression  of 
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views  is  given  lest,  in  tlie  further  progress  of  the  cases  under 
this  statute,  our  silence  may  be  taken  as  an  indication  that  the 
question  is  still  an  open  one. 

It  is  urged  on  behalf  of  the  respondent  that  the  verification 
of  the  report  of  1892  was  insufficient,  as  the  affidavit  was  not 
signed  by  the  affiant.  It  appears  that  this  report  was  made  in 
duplicate  as  required  by  the  statute.  The  one  which  was  filed 
in  the  office  of  the  clerk  of  Westchester  county  was  properly 
signed  by  the  affiant.  The  one  filed  with  the  secretary  of 
state  does  not  contain  the  affiant's  signature.  This  was  clearly 
the  merest  oversight.  That  the  report  was  duly  verified  is 
conclusively  shown  by  the  duplicate  filed  with  the  county 
clerk.  There  was  no  failure  to  verify,  but  an  obviously  inad- 
vertent omission  to  sign  one  of  the  duplicates  of  the  affidavit. 
The  verification  was  sufficient.  {BonneU  v.  Oriawoldy  80  N. 
Y.  133.) 

We  now  come  to  the  question  whether  the  verification  of 
the  report  of  1892  by  the  president  alone  was  sufficient  under 
the  circumstances  which  existed  when  the  report  was  made. 
It  is  claimed  by  the  appellants  that  from  Nov.,  1891,  to  Feb- 
ruary 29,  1892,  the  offices  of  secretary  and  treasurer,  both  of 
which  had  been  held  by  the  defendant  Faber,  were  vacant, 
owing  to  the  latter's  resignation.  It  cannot  be  denied  that  if 
the  alleged  vacancy  in  these  offices  has  any  material  bearing 
upon  the  question  whether  Kaldenberg's  verification  was  a 
sufficient  compliance  with  the  law,  then  there  was  at  least 
enough  evidence  for  the  consideration  of  the  jury,  and  in  that 
view  of  the  case  it  was  error  for  the  trial  court  to  direct  a 
verdict  for  the  plaintiff.  There  was  evidence  that  Faber  ten- 
dered his  resignation  in  a  letter  which  he  delivered  to  the 
president  about  Nov.  1,  1891.  Assuming  this  to  have  been 
done,  Faber's  resignation  was  complete  when  it  was  tendered. 
It  was  not  necessary  for  him  to  do  more.  {Bruce  v.  PlaM^ 
80  N.  Y.  381 ;  Briggs  v.  Sjyaulding,  Ul  U.  S.  155.)  Nor 
was  the  validity  of  his  resignation  dependent  upon  its  accept- 
ance by  the  directors  {Chandler  v.  Iloag^  2  Tlun,  613;  affd., 
68  N.  Y.  624)  or  upon  the  election  of  his  successor. 
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It  also  appeared  in  evidence  that  at  least  seven  attempts 
were  made  to  hold  meetings  of  the  board  of  directors  between 
August,  1891,  and  February  22, 1892,  which  were  ineffectual 
for  lack  of  a  quorum.  The  reasons  for  the  non-attendance  of 
the  absent  directors  do  not  appear,  and  in  such  a  case  as  this 
it  is  not  to  be  presumed  to  have  been  the  result  of  neglect  of 
duty  on  the  part  of  those  who  are  sought  to  be  charged. 
Assuming  that  the  directors  were  diligent  in  trying  to  hold  a 
meeting  at  which  the  vacant  oiHces  could  have  been  filled,  but 
failed  through  no  fault  of  their  own,  what  more  could  they 
have  done  ?  They  could  not  compel  Faber  to  withdraw  his 
resignation,  nor  could  they  elect  his  successor  without  a  quo- 
rum. It  follows  that,  unless  this  statute  demands  the  perform- 
ance of  impossibilities,  these  directors  did  all  that  was  left  to 
them  when  a  majority  of  their  number  signed  the  report  and 
,  procured  its  verification  by  the  president,  who  was  then  the 
only  officer  of  the  corporation  authorized  to  perform  that  act. 

The  appellants  further  contend  that  the  verification  of  the 
report  was  sufficient  for  the  reason  that  Kaldenberg,  the  presi- 
dent of  the  corporation,  acted  as  secretary  and  treasurer  from 
the  time  of  Faber's  resignation  until  his  successor  was  elected. 

There  is  evidence  in  the  case  which  would  support  a  finding 
that  such  was  the  fact.  The  question  then  arises  whether  a 
verification  under  this  statute  is  sufficient  where  it  is  made  by 
the  president  as  such,  when  it  contains  no  reference  to  the  other 
offices  of  which  he  claims  to  have  been  the  de  facto  incumbent 
at  th^  time.  It  is  not  uncommon  for  a  single  individual  to 
hold  several  offices  in  a  corporation.  If  this  happens  to  be 
so  in  a  case  when  the  law  requires  the  incumbent  of  each 
office  so  held  to  do  some  act,  it  follows  that  it  must  be  done 
by  the  same  individual.  The  proper  and  exact  way  to  per- 
form every  such  duty  which  requires  a  signature  or  the  execu- 
tion of  some  legal  document  is  to  do  so  under  the  name  or 
title  of  each  separate  officer  whose  signature  is  required. 
There  are  cases,  indeed,  in  which  this  mode  of  procedure 
would  be  indispensable ;  but  there  are  others  in  which  mere^ 
form  yields  to  substance.     We  think  this  case  is  an  illustra- 


12  Manhattan  Co.  v.  Kaldenbero.  [Nov., 

Opinion  of  the  Court,  per  Werneb,  J.  [Vol.  165. 

tion  of  the  latter  nile.  If,  for  instance,  it  had  been  shown 
that  Kaldenberg  held  the  offices  of  president,  secretary  and 
treasurer  in  January,  1892  it  would  be  extremely  technical 
to  hold  that  there  had  not  been  a  substantial  compliance  with 
the  statute  simply  because  of  his  failure  to  add  to  his  signa- 
ture the  title  of  each  office  which  he  filled.  But  this  is  pre- 
cisely what  must  be  held  if  the  respondent's  construction  of 
this  statute  is  to  bo  adopted.  Nothing  short  of  literal  per- 
formance would  satisfy  this  construction.  Under  it  no 
officer  could  escape  the  penalties  of  the  statute  under  any 
circumstances.  We  think  that  nothing  less  than  an  express 
legislative  command  should  be  held  sufficient  to  accomplish 
any  such  result.  So  long  as  the  rule  exists  that  a  substantial 
compliance  witli  such  statutes  as  this  shall  be  sufficient,  it 
cannot  be  held  that  the  non-observance  of  some  technical 
detail  which  does  not  affect  the  substance  of  the  thing  required 
to  be  done,  shall  subject  honest  and  diligent  officers  of  corpo- 
rations to  the  payment  of  statutory  penalties.  It  is  said  that 
this  amounts  to  judicial  nullification.  Let  us  see.  What  is 
the  purpose  of  this  statute  ?  It  is  to  inform  the  public  and 
those  interested  in  the  affairs  of  corporations  of  their  financial 
standing  and  condition  from  year  to  year.  When  such 
information  has  been  published  and  placed  on  record  in  the 
manner  and  form  required  by  the  statute,  the  directors  have 
done  all  that  was  in  their  power  to  comply  with  the  law,  and 
the  public  and  those  interested  in  the  affairs  of  the  corporation 
are  given  all  the  information  to  which  they  are  entitled.  The 
question  is  not  whether  some  prior  or  other  duty  has  been 
neglected  ( Wallace  v.  Walsh,  125  N.  Y.  33),  but  whether 
there  has  been  a  substantial  performance  of  the  one  for  fail- 
ure of  which  the  penalty  is  invoked. 

We  think  it  was  error  to  take  from  the  jury  the  questions 
whether  Faber  had  resigned  and  whether  Kaldenberg  was  act- 
ing in  his  stead  as  secretary  and  treasurer  when  the  report  of 
1892  was  made. 

An  affirmative  decision  upon  either  or  both  of  these  ques- 
tions of  fact  would  have  required  the  legal  conclusion  that  the 
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defendants  are  not  liable  to  the  penalties  sought  to  be  col- 
lected herein.  None  of  the  other  questions  or  exceptions 
raised  need  to  be  considered. 

The  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Parker,  Cli.  J.,  Gray,  Bartlett,  Martin  and  Vann,  JJ., 
concur  ;  Cullen,  J.,  taking  no  part. 

Judgment  reversed,  etc. 


sl65    6471 
iNsuRiiNCE  Company,  Respondent. 

EvroENCE — Disclosures  BY  Physician — Code  op  Civ.  Pro.  §§  884, 
886  —  Waiveb.  An  express  waiver  in  an  application  for  a  policy  of  life 
insurance  of  the  provisions  of  section  884  of  the  Code  of  Civil  Procedure, 
made  by  the  insured  after  the  amendment  in  1891  to  section  836,  providing 
that  such  waiver  could  be  made  only  upon  *'  the  trial  or  examination  "  by 
his  personal  representatives,  ha<l  taken  effect,  is  ineflfectual  to  permit  dis- 
closures by  a  physician  of  information  which  he  acquired  in  attending  the 
insured  in  a  professional  capacity. 

Haiden  v.  Met,  L,  Ins,  Co,,  11  App.  Div.  426,  reversed. 

(Argued  October  16,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  tbe  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  10,  1896,  upon  an  order  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  action  was  upon  a  policy  of  insurance  issued  by  the 
defendant  upon  the  life  of  Charles  R.  Harris,  payable  to  his 
legal  representatives.  The  plaintiff  claims  $2,500,  the  amount 
of  such  policy,  under  and  by  virtue  of  two  assignments  to  her, 
one  of  $2,000,  and  the  other  of  $500. 
I      The  further  material  facts  are  stated  in  the  opinion. 

Edgar  T,  Brackett  for  appellant.  It  was  error  for  the 
court  to  receive  the  evidence  of  Er.  Sweetman  as  to  the  con- 
dition of  the  insured,  where  the  knowledge  of  the  witness  thus 
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testified  to  was  obtained  by  hirn  as  a  physician,  and  was  neces- 
sary to  enable  hira  to  prescribe  for  the  patient.  (Code  Civ.  Pro. 
§§  834,  836 ;  Matter  of  Coleman,  111  N.  Y.  220 ;  Alherti  v. 
JV.  Y.y  Z.  K  db  W.  R.  R.  Co.,  118  N.  Y.  77 ;  Foley  v.  Royal 
Arcanum,  151  N.  Y.  196.) 

John  De  Witt  Peltz  for  respondent.  The  trial  judge  was 
right  in  admitting  the  evidence  of  physicians  who  attended 
Charles  K  Harris,  the  person  insured,  as  to  such  attendance 
and  as  to  his  physical  condition.  His  express  waiver  of  the 
provisions  of  section  834  of  the  Code  of  Civil  Procedure  with 
relation  to  the  physician's  privilege,  contained  in  the  applica- 
tion for  the  policy  (the  same  being  by  its  terms  a  part  of  the 
contract  of  insurance),  was  a  valid  and  complete  waiver  of  the 
protection  of  the  statute  which  he  had  a  right  to  make,  and 
the  trial  judge  gave  proper  and  legal  effect  thereto  by  admit- 
ting the  evidence  objected  to.  {Foley  v.  Royal  Arcanum, 
151  N.  Y.  196 ;  Dougherty  v.  M.  L.  Ins.  Co.,  87  Hun,  15 ; 
Edington  v.  M.  L.  Ins.  Co.,  67  N.  Y.  185;  Pierson  v.  Pea- 
pie,  79  N.  Y.  424 ;  O.  R.  R.  R.  Co.  v.  Martin,  41  Mich.  671 ; 
Eunt  V.  Blackburn,  128  U.  S.  470 ;  B.  L.  T.  <&  S.  D.  Co.  v. 
K.  T.  &  M.  M.  Assn.,  126  K  Y.  450;  Adreve^w  v.  R.  F. 
L.  Ins.  Co.,  34  Fed.  Rep.  870 ;  Sentenis  v.  Zadew,  140  N.  Y. 
463 ;  Mayor,  etc.,  v.  M.  R.  Co.,  143  N.  Y.  1 ;  Greve  v.  JK 
Z.  S.  Ins.  Co.,  81  Hun,  28.) 

Martin,  J.  The  defense  interposed  was  a  breach  of  war- 
ranty by  the  insured,  in  that  the  representations  contained  in 
his  application  to  the  eifect  that  no  brother  of  his  had  ever 
had  consumption,  and  that  the  insured  had  never  had  bron- 
chitis or  dyspepsia,  or  been  attended  by  any  physician  there- 
for were  false  and  untrue. 

On  the  trial  the  defendant  called  as  a  witness  James  T. 
Sweetmau,  who  was  a  practicing  physician  and  acquainted 
with  the  insured  in  his  lifetime.  He  testified  that  he  was  one 
of  the  attending  physicians  during  the  last  illness  of  the 
insured ;  that  he  knew  him  a  little  over  two  years  before  his 
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death,  and  that  he  attended  liim  professionally  previouE 
to  his  last  illness,  to  the  best  of  his  knowledge,  in  January 
and  in  April,  1893.  The  defendant  then  asked  the  wit 
ness  the  following  question :  "  What  was  his  physical  con- 
dition in  January,  1893,  and  April,  1893,  when  you  attended 
him  i "  To  this  the  plaintiff  objected  upon  the  ground  that 
it  called  for  a  confidential  communication  which  the  physician 
could  not  diBclose,  was  within  the  inhibition  of  section  834  of 
the  Code  of  Civil  Procedure,  and  improper  and  immaterial. 
The  plaintiff's  counsel  then  stated  that  on  behalf  of  the  per- 
sonal representatives  of  the  decedent  he  claimed  the  privi- 
lege given  by  section  834  of  the  Code  of  Civil  Procedure, 
and  expressly  refused  to  waive  the  provisions  thereof.  The 
court  overruled  the  plaintiff's  objections  upon  the  ground 
that  an  express  waiver  of  the  provisions  of  section  834 
was  contained  in  the  application  for  the  policy,  and  that 
such  waiver  was  effective  and  binding  upon  the  plaintiff 
and  the  personal  representatives  of  the  decedent.  To  this 
ruling  the  plaintiff  excepted.  The  witness  answered  that  the 
decedent  was  suffering  from  acute  bronchitis  when  he  saw  him 
in  January,  1893,  «*nd  that  it  was  commonly  called  a  very 
acute  and  very  severe  case.  The  witness  was  then  asked  if 
he  prescribed  for  Mr.  Harris  in  April,  1893,  and  for  what  dis- 
ease. This  was  objected  to  as  immaterial  and  calling  for  a 
confidential  communication,  improper  and  not  tending  to  show 
a  violation  of  any  of  the  warranties  in  the  application  or 
policy.  This  objection  was  overruled,  and  the  plaintiff 
excepted.  The  witness  then  testified :  "  Harris  came  to  me  in 
April,  1893,  and  required  my  services,  and  I  prescribed  for 
him  for  dyspepsia."  Under  the  same  objections  and  ruling, 
the  witness  was  also  permitted  to  testify  that  he  attended  the 
insured  during  his  last  illness,  and  that  he  was  suffering  from 
phthisis  or  consumption.  This  answer  was  permitted  after 
the  witness  had  testified  that  whatever  knowledge  he  obtained 
was  necessary  for  him  to  prescribe  for  the  patient. 

Section  834  of  the  Code  of  Civil  Procedure  provides :  "A 
person,  duly  authorized  to  practice  physic  or  surgery,  shall 
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not  be  allowed  to  disclose  any  information  which  he  acquired 
in  attending  a  patient,  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  act  in  that  capacity."  That 
the  evidence  of  Dr.  Sweetman,  which  was  admitted  under 
the  objection  and  exception  of  the  plaintiff,  was  plainly  within 
the  inhibition  of  section  834,  is  not  and  cannot  be  success- 
fully denied.  But  the  defendant  insists,  as  the  courts  below 
have  held,  that  the  provisions  of  section  836  of  the  Code  per- 
mitted the  decedent  to  waive  that  privilege,  and  that  it  was 
expressly  waived  in  the  application  signed  by  him.  There  is 
no  claim  of  any  other  waiver.  Section  836,  as  it  stood  anterior 
to  1891,  provided :  "  The  last  three  sections  apply  to  every 
examination  of  a  person  as  a  witness,  unless  the  provisions 
thereof  are  expressly  waived  by  the  person  confessing,  the 
patient  or  the  client."  If,  at  the  time  this  application  was 
made,  and  when  the  case  was  tried,  this  section  had  not  been 
amended,  there  would  be  no  doubt  as  to  the  sufficiency  and 
effect  of  tliis  waiver.  {Foley  v.  Royal  Arcanum^  151  N.  Y. 
196.) 

Bat,  in  1891,  section  836  was  amended  to  read  as  follows: 
"  The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the 
patient  or  the  client.  But  a  physician  or  surgeon  may  upon 
a  trial  or  examination  disclose  any  information  as  to  the  men- 
tal or  physical  condition  of  a  patient  who  is  deceased,  which  he 
acquired  in  attending  such  patient  professionally,  except  con- 
fidential communications  and  such  facts  as  would  tend  to  dis- 
grace the  memory  of  the  patient,  when  the  provisions  of  sec- 
tion eight  hundred  and  thirty-four  have  been  expressly  waived 
on  such  trial  or  examination  by  the  personal  representatives  of 
the  deceased  patient,  or  if  the  validity  of  the  last  will  and  tes- 
tament of  such  deceased  patient  is  in  question,  by  the  executor 
or  executors  named  in  said  will."  It  is  obvious  that  the  amend- 
ment of  section  836  has  very  essentially  changed  its  effect  and 
operation  as  applicable  to  the  question  under  consideration. 
While  under  that  section,  before  its  amendment,  the  provisions 
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relating  to  a  waiver  were  general,  and  the  only  requirement 
was  that  it  should  be  an  express  waiver  without  regard  to 
time  or  place,  still  that  was  changed  by  the  amendment  of 
1891.  While  this  se<?tion  was  further  amended  in  1893,  yet 
that  amendment  in  no  way  affects  the  question  before  us,  and 
it  is  not  referred  to  in  detail,  as  a  consideration  of  its  added  pro- 
visions would  lead  to  confusion  rather  than  clearness  in  stat- 
ing and  deciding  the  only  question  involved.  The  statute  as 
it  now  stands,  in  positive  and  express  terms,  requires  the 
waiver  to  be  made  upon  or  at  the  time  of  the  trial  or  exam- 
ination. Under  the  statute  as  amended,  no  one  except  the 
personal  representatives  of  the  deceased  patient  can  waive  the 
provisions  of  section  834,  and  it  can  be  waived  by  them  only 
upon  the  trial  or  examination  where  the  evidence  is  offered  or 
received.  The  apparent  purpose  of  that  amendment  was  to 
protect  parties,  their  representatives  and  successors  from  waiv- 
ers which  should  be  inadvertently  or  improperly  obtained  pre- 
viously to  the  trial  of  an  action  or  examination  of  the  witness. 
That  in  many  cases  injustice  had  resulted  from  such  waivers 
having  been  previously  obtained  by  a  species  of  fraud  or  duress, 
was  doubtless  the  reason  which  induced  the  legislature  to  adopt 
this  amendment,  requiring  the  waiver  to  be  made  in  the  pres- 
ence and  under  the  supervision  of  the  court  before  which  the 
trial  or  examination  was  had.  Whatever  the  purpose  may  have 
been,  the  plain  effect  of  this  statute  was  to  limit  as  to  the  time 
and  place  when  and  where  such  waiver  should  be  made  to  be 
effective  in  exempting  the  testimony  of  such  a  witness  from 
the  inhibition  of  section  834.  The  waiver  relied  upon  by  the 
defendant  was  made  in  1893,  while  the  statute,  as  amended, 
was  in  full  force  and  effect.  Hence,  it  is  obvious  that  the 
waiver  in  the  application  was  insufScient  under  the  statute  as 
it  then  stood  to  justify  the  admission  of  the  evidence  of  Dr. 
Sweetman,  and  the  court  erred  in  overruling  the  plaintiff's 
objections  and  admitting  that  proof.  These  rulings  were 
clearly  erroneous  and  constituted  substantial  errors  for  which 
the  judgment  herein  must  be  reversed. 
Several  other  interesting  questions  were  discussed  upon  the 
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argument  and  in  the  briefs  of  counsel,  but  as  the  judgment 
must  be  reversed  for  the  reasons  already  stated,  we  regard  it 
as  unnecessary  to  consider  them,  as  they  may  be  avoided  upon 
a  retrial  of  the  case. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Vann,  Cullkn  and 
Werner,  J  J.,  concur. 

Judgment  and  order  reversed,  etc. 


Mary  E.  Tompkins,  Eespondent,  v.  Byron  E.  Hazen, 
Appellant. 

Bankruptcy  — Insufficient  New  Promise  in  Writing  to  Pay  Dis- 
charged Debt.  The  oral  declarations  of  a  discharged  bankrupt,  coupled 
with  letters  written  by  him  to  his  creditor,  which,  standing  by  them- 
selves, contain  no  promise  in  writing  to  pay  a  note  discharged  in  bank- 
ruptcy, do  not,  under  chapter  324  of  the  Laws  of  1882,  constitute  a  subse- 
quent or  new  promise  in  writing  to  pay  the  note,  and  a  motion  for  a 
verdict  upon  the  ground  that  a  new  promise  to  pay  the  debt,  as  required 
by  law,  had  not  been  proved,  is  broad  enough  toraise  the  question  of  the 
sufficiency  of  the  promise  under  the  statute. 

Tompkins  v.  Hazen,  30  App.  Div.  869,  reversed. 

(Submitted  October  16,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 

Supreme  Court  in  the  second  judicial  department,  entered 

June  7,  1898,  aflSrming  a  judgment  in   favor  of  plaintifE 

•  entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 

new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  P,  Fiero  for  appellant.  To  be  valid  and  binding 
a  new  promise  to  pay  a  debt  discharged  in  bankruptcy  must 
be  express,  distinct,  unambiguous,  certain  and  unconditional 
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and  in  writing,  and  as  one  of  such  nature  was  not  established 
here,  the  court  improperly  denied  the  motions  to  direct  a  ver- 
dict for  the  defendant  and  to  dismiss  the  complaint.  {Sch-eper 
V.  Briggs,  28  App.  Div.  115 ;  Kieman  v.  FoXy  43  App.  Div, 
58 ;  Bitak  v.  Barnard^  8  Johns.  407 ;  Wait  v.  Morris^  6 
Wend.  394 ;  Tates  v.  HoUingsworth^  5  H.  &  J.  216  ;  Brown 
7.  Collier^  8  Humph.  702 ;  Mason  v.  Hughxurt^  9  B.  Mon. 
480  ;  La  TowretU  v.  Price^  28  Miss.  702  ;  Samuel  v.  Cra/oens^ 
10  Ark.  380 ;  Sherman  v.  Holart,  26  Vt.  60.) 

Frederick  S.  Bamum  for  respondent.  The  point  raised 
by  the  appellant  for  the  first  time  on  the  appeal  to  this  court, 
tliat  it  was  necessary  for  the  defendant  to  charge  himself  in 
writing,  cannot  prevail.  No  defense  was  made  to  this  action 
in  the  pleadings,  or  at  any  stage  of  the  case,  that  the  promise 
was  not  made  in  writing.  In  the  motion  for  a  nonsuit  no 
claim  of  this  kind  was  made,  and  it  is  too  late  for  the  appel- 
lant to  derive  any  advantage  f roni  it  now.  {Ayrault  v.  Bank^ 
47  N.  Y.  576 ;  Walsh  v.  KeUy,  40  N.  Y.  556 ;  Magee  v.  Bai- 
ger,  34  N.  Y.  247 ;  Chamberlain  v.  Fratt,  33  N.  Y.  47 ;  Iltmt 
V.  Mayhee,  7  N.  Y.  273 ;  Page  v.  WUlet,  38  N.  Y.  28 ;  128 
N.  Y.  581;  109  K  Y.  308;  94  N.  Y.  51;  87  N.  Y.  512; 
Post  V.  M.  By,  Co.,  125  N.  Y.  698 ;  Reich  v.  Cochran,  151 
N.  Y.  129.) 

Bartlett,  J.  In  May,  1867,  the  defendant  made  and 
delivered  to  the  plaintiff  his  promissory  note  for  four  hun- 
dred dollars,  payable  one  day  after  date,  with  interest  at  seven 
per  cent. 

On  the  17th  day  of  August,  1872,  the  United  States  Dis- 
trict Court  for  the  southern  district  of  New  York,  sitting  in 
bankruptcy,  discharged  the  defendant  from  all  debts  and 
claims  provable  under  the  Bankrupt  Act.  This  discharge 
covered  the  note  in  suit. 

This  action  is  based  upon  the  theory  that  the  defendant 
thereafter  made  a  valid  new  promise  to  pay  the  note.  After 
a  jury  trial  a  verdict  was  rendered  against  the  defendant.    The 
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judgment  entered  upon  this  verdict  for  $1,105.33  has  been 
affirmed  by  the  Appellate  Division  in  the  second  department, 
the  presiding  justice  dissenting. 

Two  principal  questions  were  discussed  on  this  appeal :  Has 
the  defendant  executed  such  a  new  promise  in  writing,  signed 
by  him,  as  to  satisfy  the  statute  (Chap.  324,  Laws  of  1882)  ? 
Assuming  this  question  was  not  properly  raised  at  the  trial, 
can  defendant's  oral  declarations,  coupled  with  certain  letters 
written  by  him,  be  regarded  as  constituting  a  new  promise  to 
pay  this  indebtedness  ? 

As  to  the  first  question,  the  statute  provides  (Chap.  324, 
Laws  of  1882):  "That  no  subsequent  or  new  promise  here- 
after made  by  any  person  duly  discharged  in  bankruptcy  to 
pay  any  debt  so  discharged  in  bankruptcy  shall  revive  such 
debt  against  the  person  so  discharged,  unless  such  subsequent 
or  new  promise  shall  be  contained  in  s.ome  writing  signed  by 
the  person  to  be  charged  thereby." 

The  defendant's  counsel  insists  that  the  motion  made  by 
him  at  the  close  of  plaintiff's  case  and  renewed  when  all  the 
evidence  was  in  is  sufficient  to  raise  the  question  of  the  stat- 
ute. The  motion  is  as  follows :  "  I  move  for  direction  of  a 
verdict  in  favor  of  the  defendant  upon  the  proofs.  They 
have  failed  to  prove  a  new  promise,  as  required  by  law,  or  to 
prove  any  transaction  on  the  part  of  the  defendant  that  would 
make  him  responsible  or  liable  to  pay  this  debt,  which  was 
barred  by  the  discharge  in  bankruptcy." 

This  motion,  which  insisted  plaintiff  had  not  proved  a  new 
promise  as  required  by  law,  is  broad  enough  to  raise  the  ques- 
tion of  the  statute  we  have  quoted,  and,  while  it  does  not 
appear  to  have  been  discussed  by  the  trial  judge  in  his  charge 
or  in  the  opinion  of  the  Appellate  Division,  must  be  regarded 
as  in  the  case. 

There  was  no  attempt  by  the  plaintiff  to  show  a  compliance 
with  the  statute  on  the  part  of  defendant. 

The  new  promise  sought  to  be  established  rested  in  conver- 
sations between  plaintiff  and  defendant  and  several  letters 
written  by  defendant  to  plaintiff,  which,  standing  by  theai- 
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selves,  contained  no  promise  in  writing  to  pay  the  note  dis- 
charged in  bankruptcy. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Martin,  Vann,  Cullen  and  Wer- 
ner, JJ.,  concur. 

Judgment  reversed,  etc. 


John  D.  Merkle,  Appellant,  v.  Jambs  F.  Beidlbman  et  al., 
Respondents,  Impleaded  with  Others. 

EviDBNCB  —  Declarations  by  Mortgagee,  when  Inadmissible  as 
AGAINST  Assignee.  While  an  assignee  for  value  of  a  mortgage  takes  it 
subject  to  the  equities  existing  between  the  original  parties,  they  must  be 
established  by  common-law  evidence,  and  declarations  of  the  assignor 
made  prior  to  the  assignment  are  inadmissible  against  the  assignee  to 
establish  a  defense  to  an  action  brought  by  him  to  foreclose  the  mortgage 

MerJde  v.  Beidleman,  30  App.  Div.  14,  reversed. 

(Argued  October  23,  1900;  decided  November  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
31,  1898,  reversing  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term,  and 
granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  G.  Herendeen  for  appellant.  The  declarations  of 
the  plaintiff's  assignor  were  incompetent,  were  properly 
rejected  by  the  court  and  no  error  was  committed  by  such 
ruling.  {Page  v.  Cagwin^  7  Hill,  361 ;  Fitch  v.  Gltapmaii^ 
10  Conn.  8 ;  Smith  v.  Webh^  1  Barb.  230 ;  Booth  v.  Swezey,  8 
N.  Y.  276 ;  Tousley  v.  Barry,  16  N.  Y.  497 ;  Foster  v. 
BeaZs,  21  N.  Y.  249  ;  Von  Sachs  v.  Kretz,  73  N.  Y.  .48  ; 
Tritax  V.  Slater,  86  N.  Y.  632 ;  Vidvwrd  v.  Powers,  34  Hnii, 
223;  Bmh  v.  Roberts,  111  K  Y.  283.)  The  declarations  in 
question   were  not  part  of  the   res  gestce  and    cannot  be 
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received  as  such.  (86  K  Y.  630;  11  Am.  &  Eng.  Ency.  of 
Law  [2d  ed.],  523 ;  Flannery  v.  Van  Tasad,  127  N.  Y.  632 ; 
&mith  V.  WM,  1  Barb.  233.> 

Frederick  CoUin  for  respondents.  The  testimony  stating 
the  declarations  of  Eliza  Beidleman  was  admissible,  and  the 
trial  court  erred  in  striking  it  from  the  evidence.  {HUl  v. 
Hoole,  116  N.  Y.  299  ;  Brigga  v.  Langford,  107  N.  Y.  680 ; 
Holcovih  V.  CampheU^  118  N.  Y.  46;  Bennett  v.  Bates^  94 
N.  Y.  354 ;  Kellogg  v.  Smith,  26  N.  Y.  18  ;  Ellis  v.  Harr- 
many  90  N.  Y.  466 ;  McDonald  v.  Wesmdonck,  30  Misc. 
Kep.  601 ;  Lyon  v.  Rieker,  141  N.  Y.  225  ;  Baird  v.  Baird^ 
145  N.  Y.  659 ;  Swan  v.  Morgan,  88  Hun,  378.) 

Baktlbtt,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage dated  March  4th,  1885,  given  by  one  of  the  defendants, 
James  F.  Beidleman,  and  his  wife  to  Eliza  Beidleman,  to 
secure  the  payment  of  a  bond  in  the  sum  of  seven  hundred 
dollars. 

The  mortgagee  assigned  this  mortgage  on  the  20th  of  July, 
1895,  to  the  plaintiff,  John  D.  Merkle. 

Eliza  Beidleman,  the  mortgagee,  was  a  maiden  lady  and  at 
the  time  of  her  death  in  November,  1895,  was  eighty-four 
years  of  age.  She  lived  by  herself  on  her  farm  until  the  last 
two  or  three  years  of  her  life,  when  an  occasional  sickness 
required  some  of  her  relatives  to  visit  her  frequently  and  at 
times  remain  with  her  for  indefinite  j^riods.  It  became  evi- 
dent in  the  summer  of  1895  that  lier  health  was  failing  and 
she  could  no  longer  live  alone. 

The  plaintiff  testifies  that  in  this  condition  of  affairs  he 
agreed  to  take  her  to  his  own  home  and  care  for  her  for  the 
remainder  of  her  days  ;  he  was  to  pay  doctors'  bills,  furnish 
medicine  and  any  help  that  was  necessary  to  take  care  of  her, 
pay  funeral  expenses  and  any  debts  that  she  might  leave 
unpaid.  In  consideration  of  these  and  a  small  amount  of 
money  advanced'for  her  account,  she  was  to  assign  this  bond 
and  mortgage  to  him. 
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It  was  understood  between  them  that  this  burden  assumed 
by  the  plaintiff  might  extend  over  a  long  period  of  time  and 
on  the  other  hand  it  might  prove,  as  was  the  case,  a  contract 
covering  only  a  few  months. 

The  mortgagor  set  up  as  a  defense,  in  substance,  that,  by  a 
verbel  agreement  between  him  and  his  aunt,  the  mortgagee, 
entered  into  in  the  summer  of  1889,  and  prior  to  the  assign- 
ment of  the  mortgage  to  the  plaintiff,  he  was  to  render  certain 
services  to  the  mortgagee,  in  looking  after  her  farm  and  gen- 
eral interests,  and  in  consideration  thereof  she  was  to  surren- 
der to  him  the  bond  and  mortgage  in  question  as  fully  paid, 
satisfied  and  discharged. 

No  question  is  raised  as  to  the  bond  and  mortgage  having 
been  made  for  full  consideration. 

The  mortgagee,  Eliza  Beidleman,  died  November  11th, 
1895,  and  this  action  to  foreclose  the  mortgage  was  instituted 
shortly  thereafter. 

At  the  trial  the  defendant  sought  to  prove  the  oral  declara- 
tions of  the  mortgagee  to  sustain  his  claim  that  she  had  agreed 
to  surrender  to  him  this  bond  and  mortgage  upon  the  condi- 
tions to  which  reference  has  already  been  made. 

In  the  early  part  of  the  trial,  the  learned  judge  presiding 
refused  to  admit  these  declarations.  Later,  he  opened  the 
case  after  the  evidence  was  closed  and  allowed  the  defendant 
to  swear  witnesses  as  to  these  declarations  and  the  plaintiff  to 
introduce  his  answering  proofs.  Still  later,  the  trial  judge 
again  reconsidered  his  decision  and  struck  out  all  the  evidence 
relating  to  the  declarations. 

It  was  found  that  tlie  assignment  of  the  mortgage  to  the 
plaintiff  was  for  a  valuable  consideration. 

The  defendants  insist  that  this  finding  is  unsupported  by 
any  evidence  whatever.  The  record  discloses  evidence  to  sup- 
port the  finding. 

The  usual  judgment  in  foreclosure  was  entered  up,  and  the 
defendants  appealed  to  the  Appellate  Division. 

That  learned  court  held  the  plaintiff  was  not  a  bona  fide 
holder  for  value  of  the  bond  and  mortgage,  and  reached  the 
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conclusion  that  the  declarations  of  the  mortgagee  sought  to  be 
proved  by  the  defendants  were  improperly  ruled  out,  reversed 
the  judgment  and  ordered  a  new  trial,  one  of  the  justices 
dissenting. 

We  are  of  opinion  that  the  trial  judge  properly  rejected 
the  declarations  of  the  mortgagee,  under  the  established  rule 
in  this  state,  that  jhe  declarations  of  a  vendor  of  chattels,  or 
the  assignor  of  a  chose  in  action,  made  before  he  parted  with 
his  interest  therein,  are  inadmissible  against  a  vendee  or  an 
assignee  for  value. 

The  early  history  of  the  rule  in  this  state  shows  some  dif- 
ferences of  opinion  among  the  judges  and  text  writers,  but  the 
weight  of  authority  was  even  then  in  its  favor. 

In  1843  the  Court  of  Errors  in  the  case  of  Paige  v.  Cog- 
win  (7  Hill,  361)  gave  the  subject  an  exhaustive  examination, 
Senator  Lott  writing  a  learned  and  able  opinion,  in  which  he 
reviewed  the  cases  of  our  own  and  other  states  as  well  as  those 
in  the  English  courts.  This  was  the  case  of  an  action  on  a 
negotiable  promissory  note  transferred  for  value  after 
.  maturity. 

The  principal  question  was  whether  the  declarations  of  the 
payee,  while  he  was  the  holder  of  the  note,  were  admissible 
against  the  plaintiff.  The  Supreme  Court  sustained  the  rul- 
ing of  the  trial  judge  rejecting  the  evidence,  and  the  Court  of 
Errors  affirmed  the  •  judgment.  Senator  Lott,  after  com- 
menting upon  the  cases  at  length,  said :  "  It  may,  I  think,  be 
laid  down  as  a  general  proposition  that  the  cases  in  which 
such  evidence  has  been  held  admissible  are  those  only  where 
the  declarations  were  made  by  a  party  really  in  interest,  or  by 
one  through  whom  the  plaintiff  claimed  as  a  party  by  repre- 
sentation, as  in  cases  of  bankruptcy,  death  and  others  of  a 
similar  character. 

"  When  the  rule  is  applicable  there  must,  it  is  conceded^  be 
an  identity  of  interest  between  the  assignor  and  assignee. 
That  relation  appears  to  be  based  on  tho  fact  that  the  riglics 
of  the  assignor  continue  and  are  represented  by  the  assignee. 
Where  a  person  becomes  a  purchaser  of  a  chose  in  action,  or 
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a  chattel,  for  a  valnable  consideration,  his  rights  are  independ- 
ent of  the  assignor,  and  beyond  his  control." 

After  discassing  other  phases  of  the  case,  to  which  refer- 
ence need  not  ndw  be  made,  the  learned  senator  closed  his 
opinion  with  these  words :  "  If  the  declarations  of  a  prior 
holder  of  personal  property  are  to  affect  the  rights  of  a  ven- 
dee or  purchaser,  for  a  valuable  consideration,  the  tenure  of 
it  will  be  very  precarious  and  uncertain.  I  prefer  rather  to 
abide  by  the  old  landmarks  of  the  law  as  fixed  and  established 
by  our  Supreme  Court.  Their  removal  would  greatly  inter- 
fere with  the  enjoyment  of  property,  and  open  the  door  to 
fraud  and  litigation.  The  rule  is  salutary  in  its  tendency  and 
the  application  of  the  doctrine  of  stare  decisis  in  such  a  case 
as  the  present  is  imperiously  demanded.  In  view  of  the  whole 
subject,  whether  considered  in  reference  to  authority  or  prin- 
ciple, I  am  of  opinion  that  the  judgment  of  the  Supreme  Court 
should  be  aflSrmed." 

The  case  of  Paige  v.  Cagwm  practically  closed  the  judicial 
discussion  in  this  state  as  to  the  propriety  of  the  rule,  and  it 
has  since  then  been  followed  in  many  cases  involving  the  trans- 
fer of  commercial  paper,  the  assignment  of  mortgages  and 
other  transactions  where  the  question  was  presented. 

A  few  of  these  cases  are  the  following :  Smith  v,  Webb  (1 
Barb.  230);  Booth  v.  Swezey  (8  N.  Y.  276,  279);  Tousley  v. 
Barry  (16  N.  Y.  497,  500) ;  Foster  v.  Beals  (21  N.  Y.  247) ; 
Flannery  v.  Van  Tassel  (127  N.  Y.  631) ;  Dodge  v.  Freed- 
man's  Samngs  cfe  Trtist  Co.  (93  U.  S.  379,  382). 

The  learned  Appellate  Division  referred  to  the  fact,  fre- 
quently adverted  to  in  other  cases,  that  we  have  in  this  state 
two  apparently  inconsistent  rules. 

In  cases  relating  to  real  property,  declarations  of  the  cliar- 
acter  now  under  consideration  are  admitted,  while  they  are 
rejected  when  a  chattel  or  chose  in  action  is  involved. 

The  learned  judge  writing  the  opinion  suggests  that  "  it  is 
desirable  that  the  same  principle  shall  be  applied  in  both 
classes  of  cases." 

The  answer  to  this  criticism  is  that  these  rules,  differing  as 
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to  real  estate  and  personal  property,  have  long  existed  in  the 
jurispnidence  of  this  state  and  become  rules  of  property  and 
of  evidence  which  ought  not  to  be  changed  at  this  late  day. 

Senator  Lott  made  answer  to  this  criticism  in  his  opinion  in 
Paige  v.  Gagwin  (7  Hill,  at  page  380) :  "  I  admit  there  is  no 
solid  distinction  in  principle  between  the  cases  referred  to  by 
the  learned  judge ;  but  I  by  no  means  admit  that  the  rule  as 
applicable  to  personal  estate  should  be  altered.  On  the  con- 
trary, it  appears  to  be  an  anomaly  in  our  law  if,  by  the  rules 
of  evidence,  titles  to  real  estate  can  be  made  to  depend  on  the 
mere  declaration  of  a  prior  owner,  when  every  contract  for  the 
sale  of  land  is  required  to  be  in  writing,  and  title  can  only  be 
conveyed  by  deed.  There  would  in  my  judgment  be  much 
more  propriety  in  excluding  such  declarations  as  affecting  real 
estate  than  in  admitting  them  as  to  personal  property.  But 
I  do  not  concede  that  such  declarations  are  now  admissible  to 
affect  the  title  to  lands,  although  they  may  be  admitted  to 
explain  the  character  of  a  possession." 

The  reasons  for  adhering  to  the  rule,  as  applicable  to  per- 
sonal property,  have  multiplied  with  the  lapse  of  time,  and 
any  change  would  tend  to  unsettle  the  law  and  violate  the 
doctrine  of  stare  decisis. 

The  plaintiff  is  the  assignee  of  this  mortgage  for  a  valuable 
consideration,  and,  while  he  takes  it  subject  to  the  equities 
existing  between  the  original  parties,  they  must  be  established 
by  common-law  evidence. 

The  declarations  of  the  mortgagee  being  stricken  from  the 
record,  the  defendant  James  F.  Beidleman  has  failed  to  prove 
his  case. 

The  trial  judge  said  in  his  final  memorandum :  "  I  have 
examined  the  evidence  with  great  care,  and  am  unable  to  find, 
apart  from  the  declarations,  which  I  hold  here  to  be  incom- 
petent, evidence  sufficient  to  establish  the  contract  for  which 
the  defendant  contends." 

He  then  allowed  the  defendant  James  F.  Beidleman,  for 
his  work  on  the  mortgagee's  farm,  an  amount  equal  to  the 
unpaid  interest  on  the  mortgage,  and  directed  judgment  in 
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plaintiffs  favor  for  the  principal  sum,  with  interest  from  the 
time  action  was  commenced. 

A  proper  disposition  of  this  case  was  made  at  the  trial. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Special  Term  aflSrmed,  with  costs  to 
the  plaintiff  and  appellant  in  all  the  courts. 

Pahkbs,  Ch.  J.,  Gbay,  Maetin,  Vann,  Cullen  and  Wer- 
ner, JJ.,  concur. 

Judgment  reversed,  etc. 


OiRARD  L.  McEntee,  Appellant,  v.  Kingston  Water  Com- 
pany, Kespondent. 

1.  "Waterworks  Company  — When  Contract  to  Furnish  Water 
between  it  and  a  Consumer  mat  be  Implied.  Where  a  qvasi  public 
corporation  is  chartered  to  supply  water  to  the  citizens  of  a  municipality, 
and  connects  the  house  of  a  citizen  with  its  street  mains,  and  furnishes 
him  water  with  more  or  less  regularity  for  a  series  of  years,  for  which 
he  pays  its  prescribed  rates,  a  contract  between  him  and  the  corporation 
by  which  it  is  to  furnish  and  he  is  to  pay  for  its  water  is  to  be  implied. 

2.  Injunction  Restraining  CoMPAinr  from  Cutting  opp  Supply. 
Where  a  company  under  contract  with  a  citizen  to  supply  him  with 
water  fails  to  do  so  and  the  latter  refuses  to  pay  a  bill  rendered,  the 
former  will  be  enjoined  pendente  lite  from  cutting  off  the  customer  from 
its  water  system,  as  the  rights  of  the  parties  must  be  determined  by  the 
court. 

McEntee  v.  Kingston  Water  Co.,  19  App.  Div.  «32,  reversed. 

(Argued  October  26,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
21, 1897,  affirming  a  judgment  vacating  an  injunction  ^^/K^en^^ 
lite  and  dismissing  the  complaint  on  the  merits,  entered  upon 
a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

This  action  was  brought  to  restrain  the  defendant  from  cut- 
ting oflE  the  water  supplied  by  it  from  premises  occupied  by 
the  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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John  O.  Yan  Etten  for  appellant.  In  the  absence  of  legis- 
lative action  regulating  defendant's  water  rates,  and  of  any 
express  contract  between  the  parties,  the  courts  have  jurisdic- 
tion to  determine  the  reasonableness  of  defendant's  charges 
for  water  supplied  to  the  plaintiff.  {Munn  v.  lUinoisj 
94  U.  S.  134;  People  ex  rel  v.  B.  dk  A.  B.  H.  Co.,  70 
N.  Y.  569;  Sickles  v.  Jf.  G.  Z.  Co.,  64  How.  Pr.  33; 
Morey  v.  M,  O.  L.  Co.,  6  J.  &  S.  185 ;  Cromwell  v.  Stevens, 
2  Daly,  15 ;  Smith  v.  O.  cfe  S.  Tel.  Co.,  42  Hun,  454 ;  T.  <k 
I.  U.  G.  L.  Co.  V.  Bird,  47  N.  Y.  S.  K.  427.)  The  defend- 
ant  having  connected  its  water  system  with  plaintiffs  house, 
it  was  its  duty  to  furnish  plaintiff  with  water  at  reasonable 
rates.  {N.  Y.  cfe  N.  H.  H.  B.  Co.  v.  Schuyler,  34  N.  Y.  84 ; 
Health  Dept.  v.  Rector,  etc.,  145  N.  Y.  33 ;  Munn  v.  Illinois, 
94  LT.  S.  126 ;  People  v.  King,  HON.  Y.  428  ;  Lwmhard  v. 
Steams,  4  Cush.  62 ;  Grannan  v.  W.  R.  Assn.,  16  App.  Div.  12 ; 
Coy  V.  /.  G.  Co.,  146  Ind.  655 ;  WiUiams  v.  M.  G.  Co.,  52 
Mich.  499.)  It  was  unreasonable  of  the  defendant  to  require 
the  plaintiff,  under  the  penalty  of  being  entirely  deprived  of 
water,  to  pay  full  rates  for  a  past  water  service  only  partially 
supplied.  {Grossman  v.  Dodd,  63  Hun,  326 ;  Pearsall  v.  IT. 
U.  T.  Co.,  124  N.  Y.  268 ;  Smith  v.  G.  cfe  S.  T.  Co.,  42  Hun, 
454.)  An  injunction  restraining  the  defendant  from  cutting 
off  plaintiffs  water  supply  was  properly  granted.  (2  Beach  on 
Priv.  Corp.  §  834 ;  2  Story's  Eq.  Juris.  [11th  ed.]  §  926 ;  Van 
Nest  L.  cfe  /.  Co.  V.  N.  Y.  cfe  W.  W.  Co.,  7  App.  Div.  296.) 

A.  T.  Clearwaler  for  respondent.  The  complaint  was 
properly  dismissed.  (  Wainwright  v.  Q.  C.  W.  Co.,  78  Hun, 
146.)  The  defendant,  in  the  absence  of  any  legislative  or 
contractual  condition  or  restriction,  may  manage  and  control 
its  property  in  the  same  manner  as  any  other  corporation 
might  manage  its  franchise,  and  has  the  right,  therefore,  by 
itself  to  fix  the  rates  which  shall  be  charged  for  the  use  of  its 
water,  the  times  at  wliich  those  rates  shall  be  paid,  and  may 
refuse  to  supply  the  water,  and  may  cut  it  off  if  the  rates  are 
not  paid.     {Brass  v.  Rathbane,  8  App.  Div.  78 ;  Wainwright 
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V.  Q.  C.  W.  Co.,  78  Hun,  146 ;  B.  E,  II  Co.  v.  C.  T,  <&  E. 
S.  Co.,  60  Hun,  446 ;  Nickeraon  v.  B.  H.  Co.,  46  Conn.  24 : 
Bailey  v.  Bussinff,  29  Conn.  1 ;  Hayden  ^^  S.  Mfg.  Co.,  29 
Conn.  648;  MoCune  v.  N.  C.  G.  Co.,  30  Conn.  521;  G.  L. 
Ins.  Co.  V.  City  of  Philadelphia,  88  Penn.  St.  393 ;  Com. 
V.  City  of  Philadelphia,  132  Penn.  St.  288 ;  Da/vie  v.  C.  W. 
W.  Co.,  54  Iowa,  59.) 

Bartlett,  J.  The  main  question  presented  on  this  appeal 
is  whether  the  defendant,  having  failed  to  furnish  the  plain- 
tiflE  a  suflScient  supply  of  water,  and  the  plaintiflF,  for  that 
reason,  refusing  to  pay  a  bill  rendered,  it  is  competent  for  the 
defendant  under  its  rules  and  regulations  to  shut  off  the  water 
from  plaintiff^s  house. 

The  trial  judge  and  the  Appellate  Division  (without  opinion) 
have  sustained  the  defendant  in  the  exercise  of  this  alleged 
right. 

The  controlling  facts  are  practically  undisputed  and  the 
appeal  presents  questions  of  law. 

The  trial  court  found  that  the  defendant  was  incorporated 
under  the  Manufacturing  Act  of  1848  and  its  amendments, 
for  the  purpose  of  accumulating,  storing  and  supplying  the 
city  of  Kingston  and  its  inhabitants  with  water  for  domestic 
and  manufacturing  purposes ;  that  the  defendant  constructed 
a  system  of  mains,  branches  and  laterals  through  the  streets 
of  the  city  by  means  of  which  the  city  and  its  inhabitants 
were  furnished  witli  water ;  that  the  plaintiff  is  a  resident  of 
the  city  of  Kingston,  owning  a  house  and  premises  on  Chest- 
nut street,  in  which  he  resided  with  his  family,  consisting  of 
his  wife  and  children ;  that  the  supply  of  water  furnished  by 
the  defendant  to  the  plaintiff  prior  to  the  beginning  of  this 
action  had  lessened  in  quantity  and  pressure,  and  had  at  times 
wholly  failed  in  consequence  of  the  increased  number  of  con- 
sumers of  water  taking  their  supply  from  the  defendant's 
works,  and  at  times  said  supply  was  insuflScient  for  the  plain- 
tiff's family  needs,  and  that  the  plaintiff  had  no  other  means 
of  supply  than  that  furnished  by  the  defendant. 
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The  findings  then  deal  in  detail  with  the  rules  and  regula- 
tions and  plaintiflPs  refusal  to  pay  a  bill  rendered  to  him; 
also  find  the  issuing  of  the  injunction  restraining  defendant 
from  shutting  off  the  water  supply  from  plaintiff's  premises. 

The  counsel  for  defendant  takes  the  preliminary  point  that 
the  decision  of  affirmance  below  was  unanimous. 

Neither  the  order  nor  the  judgment  of  affirmance  discloses 
this  fact. 

The  questions  of  law  are  presented  on  the  facts  as  found 
and  the  admissions  in  the  pleadings.  The  defendant's  coun- 
sel, coming  to  the  merits,  insists  that  no  contract  between  the 
plaintiff  and  defendant  is  alleged  or  proved,  and  as  a  result 
that  no  privity  of  contract  exists  between  these  parties. 

If  this  be  so  it  is*the  end  of  the  case,  and  we  must  affirm. 

Counsel  cites  three  cases  in  tliis  state,  decided  in  either  the 
Appellate  Division  or  General  Term,  which,  to  nse  his  own 
language,  "  seem  to  be  absolutely  decisive." 

The  first  case  is  Brass  v.  Bathbone  et  al.,  Water  Comrs. 
of  Albany  (8  App.  Div.  78 ;  affd.,  153  N.  Y.  435).  The  com- 
missioners shnt  off  the  water  from  plaintiff's  premises  when 
in  the  exercise  of  their  clear  statutory  authority. 

This  decision  has  no  application  to  the  case  before  us,  as  the 
facts  are  entirely  different. 

The  other  cases  are  Wainwright  v.  Qiceens  Oo.  Water  Oo. 
(78  Hun,  46)  and  Brush  Electric  Illuminating  Co.  v.  Con- 
solidated Telegraphy  etc.,  Co,  (60  Hun,  446). 

In  the  first  of  these  cases  there  was  a  contract  between  the 
water  company  and  the  fire  district  of  the  county  to  furnish 
a  proper  supply  of  water.  The  plaintiff  sued  the  water  com- 
pany, alleging  that  his  buildings  were  destroyed  by  fire  and 
their  total  destruction  was  due  to  an  inadequate  water  supply 
under  the  contract  to  which  reference  has  been  made. 

It  needs  no  argument  to  show  that  the  plaintiff  was  a 
stranger  to  that  contract.  In  the  second  case  the  court  held 
the  occupancy  of  the  subway  by  the  plaintiff,  with  knowledge 
of  the  rental  demanded,  constituted  a  contract  with  the  defend- 
ant to  pay  the  rental,  and  that  it  could  not  refuse  to  pay  on 
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the  groand  that  the  sum  demanded  was  unreasonable,  and, 
further,  that  a  statutory  remedy  was  open  to  plaintiff. 

Neither  of  these  eases  has  any  bearing  on  the  questions  now 
before  the  court. 

We  come  then  to  consider  the  legal  relations  existing 
between  the  plaintiff  and  the  defendant. 

In  the  fifth  clause  of  the  amended  complaint  the  plaintiff 
alleges  that  about  the  year  1883,  at  the  solicitation  of  the 
defendant  and  relying  upon  its  agreement  to  supply  him  with 
pure  and  wholesome  water  sufficient  for  his  family  needs,  etc., 
he  made  extensive  alterations  in  his  house;  that  after  the 
year  1888  defendant  failed  to  supply  plaintiff  with  sufficient 
water. 

The  plaintiff,  it  is  true,  alleges  in  the  third  clause  of  his 
amended  complaint  a  contract  made  in  1882  between  one 
Joseph  M.  Low  and  the  city  of  Kingston  to  furnish  the  latter 
with  water  and  that  it  was  assigned  to  defendant. 

This  contract  was  not  proved  and  has  nothing  to  do  with 
the  case. 

The  defendant,  when  answering  the  fifth  clause  of  the 
amended  complaint,  alleges  that  in  1883  the  plaintiff  or  some 
one  in  his  behalf,  voluntarily  applied  to  the  defendant  for  a 
supply  of  water  for  one  faucet,  "such  water  to  be  supplied  as 
was  agreed,  subject  to  the  laws,  ordinances,  rules  and  regula- 
tions of  this  defendant  then  in  force  or  thereafter  enacted  or 
adopted,  which  laws,  ordinances,  rules  and  regulations  were 
made  and  declared  to  be  a  contract  between  the  plaintiff  or 
his  predecessor  in  title  and  the  defendant  for  the  supplying 
of  the  plaintiff  and  his  premises  described  in  the  amended 
complaint  with  water."  We  have  here  the  direct  admission 
that  as  early  as  1883  this  defendant  was  in  contractual  rela- 
tions with  the  plaintiff,  subject  to  the  provL<%ion  that  the  rules 
and  regulations  were  a  part  of  the  contract. 

There  are,  however,  additional  considerations  that  afford  a 
complete  answer  to  the  contention  that  there  is  no  privity  of 
contract  between  the  parties.  As  already  pointed  out,  the 
trial  court  has  found  that  the  defendant  was  incorporated 
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charged  with  the  duty  of  supplying  the  city  of  Kingston  and 
its  inhabitants  with  water  for  domestic  and  manufacturing 
purposes. 

This  duty,  imposed  upon  it  by  the  legislature,  it  failed  to 
perform  in  plaintiflPs  case.  This  is  shown  by  the  findings, 
which  might  have  been  far  stronger,  in  the  light  of  the  uncon- 
tradicted evidence. 

The  defendant  is  a  qimsi  public  corporation,  owing  certain 
duties  to  tlie  general  public,  and  when  it  connected  the  plain- 
tiffs house  with  its  street  mains  in  1883,  and  furnished  him 
water  with  more  or  less  regularity  for  ten  years  and  more,  an 
implied  contract  existed  to  the  effect  that  if  the  defendant 
performed,  the  plaintiff  would  pay  its  rates. 

The  duties  imposed  upon  a  corporation  raise  an  implied 
promise  of  performance.  (iV^.  Y,  cfe  iT.  IT,  li.  H.  Co,  v. 
SchuyleVy  34  N.  Y.  85 ;  Kortright  v.  Buffalo  Cominerdal 
Bank,  20  Wend.  91,  94;  The  King  v.  BanJc  of  England, 
1  Doug.  523.) 

The  law  supposes  that  the  corporation  promises  or  under- 
takes to  do  its  duty,  and  subjects  it  to  answer  in  a  proper 
action  for  its  defaults  whether  of  nonfeasance  or  misfeasance, 
(3  Dane,  109 ;  5  id.  160 ;  Bank  of  Columbia  v.  Patterson,  7 
Cranch,  299,  305,  306,  opinion  by  Mr.  Justice  Story.) 

The  principles  controlling  this  case  have  frequently  been 
decided  in  the  lower  courts,  and  the  substance  of  these  decis- 
ions is  tliat  if  the  company  supplying  water,  gas,  telegraphic 
information  or  any  other  commodity  has  fully  performed  its 
contract  and  tlie  customer  refuses  to  pay  his  bills,  it  is  enti- 
tled to  cut  off  the  supply  of  the  latter  under  its  rules  and 
regulations. 

On  the  other  hand,  if  the  company  is  in  default  of  its  con- 
tract, express  or  implied,  it  would  shock  the  sense  of  justice 
if  it  were  to  sit  as  a  judge  in  its  own  case  by  cutting  off  the 
customer  from  his  contract  privileges.  In  such  a  situation 
the  rights  of  the  parties  must  be  determined  by  the  courts. 

The  vacating  of  the  injunction  pendente  lite  and  the  dis- 
missal of  the  complaint  on  the  merits  was  error. 
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The  injunction  should  be  restored  to  full  force  and  effect 
until  final  judgment  in  this  action.  The  judgments  of  the 
trial  court  and  the  Appellate  Division  should  be  reversed  and 
a  new  trial  ordered,  with  costs  in  all  the  courts  to  abide  the 
event. 

Gray,  Vann,  Cullen  and  Werner,  JJ.,  concur;  Parker, 
Ch.  J.,  and  Martin,  J.,  not  sitting. 

Judgments  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  v, 
Alva  Van  Dusen,  Appellant. 

1.  Crimes — When  Interpretation  of  Lakquage  a  Question  of 
Fact.  Where  a  pei-son,  in  intrusting  a  package  to  another,  gives  direc- 
tions which  are  couched  in  language  susceptible  of  two  interpretations, 
it  is  a  question  of  fact  which  one  was  intended. 

8.  Qrand  Larceny — Charge  Indefinite  as  to  Real  Issue.  Upon 
a  trial  for  grand  larceny  by  a  bailee,  it  is  error  for  the  court  to  charge  the 
jury  in  such  a  manner  as  to  leave  it  under  the  impression  that  the  issue  is 
one  of  conversion  or  misconduct  as  bailee. 

People  V.  Van  Ihuen,  63  App.  Div.  228,  reversed. 

(Argued  October  24,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  6,  1900,  affirming  a  judgment  of  the  Court  of  Gen- 
eral Sessions  in  the  city  of  New  York  convicting  the  defend- 
ant of  the  crime  of  grand  larceny  in  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  F.  Gilroy^  Jr.^  for  appellant.  The  trial  court  erred 
in  refusing  to  direct  a  verdict  for  acquittal  at  the  end  of  the 
prosecution's  case,  and  on  the  whole  case  the  verdict  of  guilty 
is  not  supported  by  the  evidence.  {Peoj)le  v.  Pollock^  51 
Hun,  613;  McCourtY.  People,  04  N.  Y.  583;  Ahrains  v. 
P^ple,  e  Hun,  491 ;  People  v.  Cnifjer,  102  N.  Y.  510 ; 
People  V.  Plathj  100  N.  Y.  592 ;  Lawson  on  Pres.  Ev.  472 ; 
People  V.  IIendrickson.j  18  App.  Div.  404 ;  People  v.  Ben- 
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nett,  49  N.  Y.  137 ;  1  Greenl.  on  Ev.  §  13 ;  Leary  v.  F.  B, 
a,  Co.^  53  App.  Div.  52.)  The  admission  and  exclusion  of 
certain  evidence  upon  the  trial  were  so  detrimental  to  tlie 
defendant's  rights  as  to  constitute  reversible  error.  {People 
V.  Beach,  87  N.  Y.  508 ;  Murphy  v.  PeopU,  63  N.  Y.  590 ; 
PeopU  V.  Bennett,  49  K.  Y.  137;  Peojyle  v.  Wood,  126 
N.  Y.  249;  PeopU  v.  Elliott,  163  N.  Y.  11;  PeopU  v. 
Mullen,  163  N.  Y.  312;  Filkins  v.  Pe?^/^/^,  69  N.  Y. 
101 ;  People  v.  Burton,  ^il  Hun,  498 ;  People  v.  Fanshawe, 
47  N.  Y.  S.  R.  331  ;  Sindram  v.  Pd<>^Zd,  88  N.  Y.  196 ; 
People  V.  Carpenter,  38  Ilun,  490.)  There  were  errors 
in  the  charge  of  the  learned  recorder  whicli  affected  the 
defendant's  rights,  and  the  judgment  of  conviction  must  be 
reversed  because  of  them.  {Griffin  v.  White,  32  App.  Div. 
630 ;  People  v.  Kelly,  35  Ilun,  295 ;  People  v.  Barheri,  149 
N.  Y.  256 ;  People  v.  Brow,  90  Hun,  509  ;  People  v.  llebmr, 
154  N.  Y.  596.) 

Cha/rles  E.  Le  Barbier  for  respondent.  The  crime  of  grand 
larceny  in  the  second  degree  was  proved  by  competent  evi- 
dence to  the  satisfaction  of  the  jury  beyond  a  reasonable 
doubt.  {People  v.  Kerrigan,  147  N.  Y.  210;  People  v. 
Young,  151  K  Y.  216;  People  v.  Kelly,  113  N.  Y.  648; 
PeopU  V.  Fi^h,  125  N.  Y.  144.) 

Per  Curiam,  The  appellant  was  convicted  of  grand  lar- 
ceny in  the  second  degree  in  having  stolen  some  jewelry,  the 
property  of  Clara  Dukehart.  The  prosecutrix  and  her  hus- 
band, residents  of  Ohio,  were  boarding  in  a  house  in  New 
York  city,  of  which  the  defendant  was  the  manager  or  caterer. 
Dukehart  testified  that  on  the  morning  of  July  31st,  1897,  he 
told  the  defendant  that  he  and  his  wife  were  going  to  Rock- 
away  to  spend  the  day,  and  at  the  same  time  gave  him  a  pack- 
age upon  which  he  (Dukehart)  wrote  his  own  name  and  stated 
that  it  was  his  wife's  jewelry,  and  asked  the  defendant  to  take 
care  of  it  until  their  return.  He  furthar  testified  that  in  the 
evening  he  asked  the  defendant  for  tlie  return  of  the  package 
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to  which  the  defendant  responded  that  he  (Dukeliart)  should 
never  see  it  again,  as  it  had  been  thrown  away  into  the  ash 
barrel.  The  defendant  persisted  in  his  refusal  to  return  the 
property,  whereupon  Dukehart  made  complaint  at  a  police 
station  and  had  the  defendant  arrested  by  an  officer.  Mrs. 
Dukehart  corroborated  the  testimony  of  her  husband  as  to  the 
delivery  of  the  package  to  the  defendant  and  the  statement 
that  it  contained  her  jewelry.  The  defendant,  in  his  testi- 
mony, admitted  the  receipt  of  a  package  from  Dukehart,  but 
denied  that  he  was  told  that  it  contained  jewelry  or  any- 
.thing  of  value.  He  testified  that  it  was  a  package,  soft  to 
the  touch,  which  he  supposed  contained  offensive  articles 
of  indecent  and  immoral  use,  and  that,  in  effect,  he  was 
asked  by  Dukehart  to  dispose  of  it.  He  further  testified 
to  the  fact  that  he  had  thrown  the  package  into  the  ash 
barrel,  the  contents  of  which  had  been  carried  away.  Testi- 
mony was  given  by  the  police  officers  tending,  to  some  extent, 
to  corroborate  the  complainants.  On  this  evidence  the  motion 
to  acquit  the  defendant  was  properly  denied.  If  the  jury 
believed  the  story  of  the  complainants,  that  the  defendant  was 
told  that  the  package  contained  valuable  jewelry,  it  might  well 
discredit  the  defendant's  story  that  he  had  thrown  the  pack- 
age away,  and  find  as  a  matter  of  fact  that  he  had  retained  it 
and  converted  it  to  his  own  use. 

The  trial  court  charged  :  "  If  Dukehart  did  say  those  words, 
'  Take  this  away  and  put  it  w^here  nobody  will  see  it,'  and  if 
the  defendant  accepted  that  box,  even  if  Dukehart  said  those 
words,  and  even  though  the  defendant  had  the  suspicion  that 
the  box  contained  the  offensive  articles  referred  to,  that  would 
not  justify  this  defendant  in  destroying  it  or  losing  it,  because 
his  instructions  so  far  were  to  put  it  away  where  nobody 
would  see  it.  His  instructions  so  far  were  not  to  throw  it  out 
or  destroy  it,  but  to  put  it  away  where  nobody  would  see  it ; 
and  if  the  defendant  accepted  the  box  under  those  instructions, 
no  matter  what  its  contents  were,  whether  foul  or  valuable,  it 
was  the  defendant's  duty  to  keep  the  box."  This  charge  was 
excepted   to    by  the  defendant,  and    in    our  judgment  was 
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erroneous.  The  words  quoted  by  the  trial  judge  from  tlie 
testimony,  "Take  this  box  away  and  put  it  where  nobody  will 
see  it,"  did  not  necessarily  import  a  direction  to  preserve  the 
box.  Their  meaning  depended  on  the  other  conversation 
had  at  the  time  and  the  nature  and  character  of  the  contents 
of  the  package.  If  the  box  contained  jewelry  or  articles  of 
value,  doubtless  the  effect  of  the  direction  was  to  preserve  it ; 
if  it  contained  foul  and  offensive  articles,  this  language  might 
well  be  construed  as  a  direction  to  throw  the  package  away. 
The  interpretation  of  the  language  presented  a  question  of  fact 
to  be  determined  by  the  jury  and  the  learned  trial  court  erred  in , 
assuming  to  dispose  of  it  as  a  matter  of  law.  But  the  most 
serious  objection  to  the  charge  is  that  it  diverted  the  attention 
of  the  jury  from  the  real  issue  in  the  case.  The  defendant 
was  not  being  prosecuted  civilly  for  conversion  or  misconduct 
as  bailee  but  criminally  for  theft,  and  the  question  to  be 
determined  by  the  jury  was  whether  he  had  intentionally  and 
feloniously  converted  the  jewelry  to  his. own  use  if  the  jury 
should  find  as  a  fact  that  jewelry  was  delivered  to  him. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann,  Cullen 
and  Werner,  JJ.,  concur. 

Judgment  of  conviction  reversed,  etc. 


Germ  AN- American  Bank  of  Rochester,  Ap]>ellant,  v.  Aones 
L.  Atwater,  Ilespondent. 

1.  Promissory  Notes  Indorsed  after  Maturity — Duty  to  Demand 
Payment  and  Give  Notice  if  Not  Paid.  Where  a  party  indorses  past 
due  paper  the  law  implies  a  contract  that  the  holder  will  proceed  with 
reasonable  diligence  to  demand  payment  and  give  notice  if  not  paid;  and 
if  he  fails  to  do  so  the  indorser  is  discharged. 

2.  Rule  for  Determining  what  is  Reasonable  Time.  What  con- 
stitutes a  reasonable  time  for  demanding  payment  of  notes  indorsed  after 
maturity  and  giving  notice  if  not  paid  so  as  to  hold  the  indorser  is  not 
measured  by  an  arbitrary  period  of  time,  but  depends  upon,  and  must  be 
ascertained  from,  the  facts  of  each  case. 
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3.  Application  op  Rule.  Where  notes  were  indorsed  to  a  bank,  aftei 
maturityp  for  the  purpose  of  having  the  same  paid  out  of  assets  assigned 
by  the  makers  to  the  bank,  next  after  the  payment  of  paper  which  the 
bank  already  held,  and  in  the  belief  that  the  assets  would  be  sufficient  for 
that  purpose,  it  being  agreed,  however,  for  the  protection  of  the  bank, 
that  the  proceeds  of  the  notes  should  be  deposited  to  the  indorser's  credit, 
the  deposit  to  remain  as  security  for  the  payment  of  the  notes,  the  bank, 
in  the  discharge  of  its  duty  to  the  indorser,  is  bound  to  make  the  demand 
and  give  the  notice  as  soon  as  it  ascertains  the  fact  that  the  assets  will  be 
insuCiuient  to  pay  either  the  whole  or  some  part  of  the  notes  so  indorsed, 
and  upon  default  to  give  immediate  notice  of  dishonor  to  the  indorser. 

4.  Demand  of  Payment  and  Notice  of  Protest.  The  implied  cou- 
tfAct  between  the  holder  of  a  note,  indorsed  after  maturity,  and  the 
indorser,  requires  that  demand  of  payment  shall  be  made  within  a 
reasonable  time  and  that  protest  shall  follow  dishonor  at  once,  not  that 
demand  shall  be  made  within  a  reasonable  time,  and  notice  of  protest 
given  within  a  reasonable  time  afterwards. 

5.  Ineffectual  Notice  op  Dishonor.  The  request  by  a  bank,  of  one 
who  indorsed  notes  to  it  after  maturity,  for  the  return  of  the  proceeds  of 
the  notes,  which,  pursuant  to  the  original  agreement,  had  been  deposited 
in  the  bank  to  the  indorser's  credit,  the  deposit  to  remain  as  security  for 
the  payment  of  the  notes  until  it  could  be  ascertained  that  certain  assets 
assigned  to  the  bank  by  the  makers  would  be  sufficient,  but  which,  with- 
out any  modification  of  the  agreement,  had  been  withdrawn  from  time 
to  time  by  the  indorser,  cannot  be  treated  as  notice  of  the  dishonor  of  the 
notes  by  the  makers. 

Oerman-Ameriean  Bank  v.  Atwater.  33  App.  Div.  627,  affirmed. 

(Argued  October  22,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  m  the  fourth  judicial  department,  entered 
August  29,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury. 

The  action  was  brought  to  recover  on  certain  promissory 
notes  made  by  the  firm  of  Atwater,  Armstrong  and  Clark  to 
the  order  of  the  defendant,  the  wife  of  Atwater,  which  notes 
she  indorsed  to  the  plaintiff  after  maturity.  The  plaintiff, 
shortly  prior  to  the  29th  day  of  April,  1896,  was  the  holder 
of  considerable  paper  that  it  had  discounted  for  the  benefit 
of  said  firm,  and  the  latter,  being  unable  to  pay  their  obliga- 
tions, assigned  all  of  the  assets  of  the  partnership  to  the  bank 
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as  security  for  the  partnership  obligations  held  by  it.  The  firm, 
as  well  as  this  plaintiff  and  defendant,  were  of  the  opinion 
that  the  assets  were  likely  to  prove  more  than  sufficient  to 
pay  the  bank  in  full,  and  Atwater  was  anxious  that  the  bal- 
ance should  be  applied  in  payment  of  the  notes  held  by  his 
wife,  upon  which  there  was  due,  on  the  29th  day  of  April, 
$7,467.  The  other  members  of  the  firm  and  the  plaintiff 
were  willing  that  she  should  have  the  benefit  of  any  resulting 
surplus  to  the  extent  of  the  amount  due  to  her,  and  they 
undertook  to  make  an  arrangement  that  should  accomplish 
that  purpose.  The  plan  adopted  was  that  the  defendant  should 
indorse  the  notes  to  the  bank,  which  in  return  should  give  the 
defendant  credit  in  an  amount  equal  to  the  sum  due  on  the  notes, 
the  deposit  to  stand  as  security  for  the  payment  of  the  notes. 
Four  days  later  the  defendant,  through  her  husband,  who  acted 
for  her  in  these  matters,  asked  permission  to  draw  $1,175 
of  the  deposit  to  be  used  in  part  payment  for  a  property  that 
the  defendant  had  previously  purchased,  and  upon  his  promise 
to  replace  the  amount,  he  was  allowed  to  draw  it.  June  8th 
the  defendant  drew  out  $4,399.19,  and  with  it  she  paid  the 
bank  for  property  purchased  from  it  by  the  Rochester  Box 
and  Lumber  Company,  of  which  she  was  a  member.  Other 
sums  were  drawn  from  time  to  time  down  to  December 
23d  following,  when  there  remained  on  deposit  only  the 
sum  of  $181.18.  These  moneyb  were  withdrawn  without 
any  promise  to  return  them,  except  in  the  first  instance,  but 
the  plaintiff's  cashier  demanded  their  return  on  several  occa- 
sions. A  day  or  two  prior  to  March  24th,  1897,  the  cashier, 
having  failed  to  secure  the  return  of  the  moneys  thus  with- 
drawn, told  the  defendant's  husband  that  she  was  liable  as 
an  indorser  upon  the  notes,  which  he  denied,  and  on  the  24th 
a  formal  demand  in  writing  was  made  for  the  payment 
of  the  notes,  and  about  two  weeks  later,  u}>on  the  9th  day  of 
April,  1897,  notice  of  protest  in  due  form  was  given. 

The  trial  resulted  in  a  dismissal  of  the  complaint,  and  the 
judgment  entered  thereon  was  affirmed  in  the  Appellate  Divis- 
ion.    Other  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Joseph  TT.  Taylor  for  appellant.  As  the  notes  were  held 
by  and  were  payable  at  the  plaintiflPs  bank,  formal  demand  of 
payment  upon  the  makers  was  unnecessary.  {F.  Nat.  Bank 
V.  Crittenden^  2  T.  &  C.  118 ;  Dykman  v.  Northridge^  1 
App.  Div.  26 ;  153  N.  Y.  662 ;  Bank  of  Syracuse  v.  HoUis- 
Ur,  17  N.  Y.  46 ;  Troy  City  Bank  v.  Grant,  Hill  &  Denio, 
119.)  The  defendant  was  seasonably  and  duly  notified  by  the 
plaintiff  of  the  non-payment  of  the  notes  by  the  makers,  and 
that  was  the  only  duty  plaintiff  owed  defendant.  {Gilbert  v. 
Befints,  3  Mete.  495  ;  Bigelow  on  Bills  &  Notes  [2d  ed.],  261, 
276,  309 ;  Cayler  v.  Stevens,  4  Wend.  566  ;  Wooden  v.  Fos- 
ter, 16  Barb.  146  ;  C  C  Bank  v.  Warden,  1  N.  Y.  413-417; 
Van  Tloesen  v.  Van  Alstyne,  3  Wend.  75,  79;  Learoitt  v. 
Putnam,  1  Sandf.  199;  Colt  v.  Bernard,  18  Pick.  260; 
Bishop  V.  Dexter,  2  Conn.  419;  Patterson  v.  Todd,  18 
Penn.  St.  426.) 

ir.  A.  Sutherland  for  respondent.  The  demand  and  notice 
of  protest,  in  order  to  charge  a  liabiHty  upon  the  indorser, 
must  have  been  within  a  reasonable  time  after  April  25, 1896. 
when  the  notes  were  indorsed  by  the  defendant  and  purchased 
by  the  plaintiff.  {Nearpass  v.  Gllinan^  104  N.  Y.  510  ; 
EisenZord  v.  Dillenlack,  15  Hun,  23;  79  N.  Y.  617.)  The 
notes  were  transferred  to  tlie  plaintiff  April  25,  1896,  long 
after  maturity,  and  protest  was  made  April  ninth  of  the  follow- 
ing year, which  was  not  within  a  reasonable  time.  (  Van  Hoesen 
V.  Van  Alstyne,  3  Wend.  75  ;  Turner  v.  /.  C  M,  Co.,  74 
Wis.  355 ;  Sice  v.  Cunningham,  1  Cow.  409 ;  Salmon  v. 
Grosveno7\  ^^  Barb.  160 ;  Mudd  v.  Harper,  1  Md.  110 ; 
Martin  v.  Winslow,  2  Mason,  241  ;  Field  v.  Nickerson,  13 
Mass.  131 ;  MuUiok  v.  Bradakissan,  9  Mo.  P.  C.  46.) 

Parker,  Ch.  J.  That  the  plaintiff  had  to  make  a  demand 
on  the  makers  for  payment  and  give  notice  of  dishonor  to  the 
defendant  in  the  event  of  non-payment,  in  order  to  recover 
of  her  upon  the  notes,  is  of  course  conceded.  The  time  at 
which  demand  should  have  been  made  and  notice  of  protest 
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given,  has  been  the  subject  of  sharp  controversy ;  but  we  regard 
the  law  applicable  to  this  situation  as  settled  by  Eisenlord  v. 
Dillenhach  (15  Hun,  23  ;  affirmed  in  this  court  on  the  opinion 
below,  79  N.  Y.  617).  In  that  case,  as  in  this  one,  the  defend- 
ant indorsed  the  notes  after  maturity,  but  denied  liability,  not- 
withstanding the  indorsement,  l>ecause  of  tlie  failure  of  the 
indorsee  of  the  notes  to  make  a  proper  demand  for  payment 
and  give  notice  of  dishonor ;  and  the  court  stated  the  law  in 
this  state  to  be  that  where  a  party  indorbcs  past  due  paper  "the 
law  implies  a  contract  *  *  *  that  he  will  proceed  with 
reasonable  diligence  to  demand  payment  and  give  notice  if 
not  paid.     Failing  in  this,  the  indorser  is  discharged." 

The  plaintiff  in  this  case  caused  a  notice  of  protest  to  be 
given  to  defendant  on  the  9tli  day  of  April,  1897,  nearly  a 
year  after  the  latter  had  indorsed  the  notes,  and  we  are  to 
inquire  whether  the  effect  of  that  protest  v:a8  to  charge  the 
indorser. 

What  is  a  reasonable  time  cannot  always  be  measured  by 
months;  indeed,  an  investigation  of  a  limited  number  of 
authorities  discloses  that  as  short  a  period  as  three  months  and 
as  long  a  one  as  twenty-one  months  has  been  held  to  be  within 
a  reasonable  time,  depending  upon  tlie  special  facts  of  each 
case.  The  period  of  three  months  seemed  at  one  time  likely 
to  be  adopted  by  the  courts,  because  that  is  th  3  period  for 
which  notes  intended  for  discount  are  usually  made.  But  an 
arbitrary  period  of  time,  it  was  found,  did  not  often  measure 
a  reasonable  time  within  the  apparent  understanding  of  the 
parties,  and  so  the  rule  came  to  be  adopted  that  what  consti- 
tutes a  reasonable  time  shall  depend  upon  and  be  ascertained 
from  the  facts  of  each  case.  In  this  case  we  think  it  not  diffi- 
cult to  determine  the  time  when  it  became  the  duty  of  the 
plaintiff  to  make  a  demand  and  give  notice  to  the  defendant 
in  order  to  hold  her  liable  as  indorser. 

It  was  thought  desirable  that  the  notes  held  by  defendant 
should  be  paid  next  after  the  obligations  of  the  iirm  held 'by 
the  plaintiff,  and  to  effectuate  that  result  the  notes  were 
indorsed  to  the  bank  and  the  amount  due  on  them  placed  to 
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the  credit  of  the  defendant,  but  to  stand  as  security  for  the 
final  payment  of  the  notes.  This  arrangement  indicates  that 
it  seemed  probable  to  both  these  parties  that  the  assigned 
property  would  prove  sufficient  to  pay  all  the  notes,  including 
those  indorsed  to  the  bank  by  defendant ;  but  they  were  not 
sure  of  it  and  hence  the  precaution  requiring  the  proceeds  of  the 
notes  to  stand  as  security  until  in  the  course  of  liquidation  of 
the  assets  it  could  be  determined  whether  there  would  be 
ealized  therefrom  sufficient  moneys  to  pay  either  the  whole 
or  some  part  of  the  notes  indorsed  by  defendant.  When  that 
fact  was  ascertained,  the  defendant  was  entitled  to  liave  tlie 
demand  made  and  notice  of  protest  given  to  her,  for  under 
the  arrangement  of  the  parties  that  constituted  a  reasonable 
time  within  which  the  plaintiff  should  have  performed  the 
contract  implied  by  law  upon  the  delivery  to  it  of  the  past 
due  notes  indorsed  by  the  defendant. 

A  day  or  two  prior  to  March  24th,  1897,  the  plaintiff's 
cashier,  having  previously  informed  defendant's  husband  that 
the  assets  had  not  turned  out  as  well  as  had  been  anticipated, 
said  to  him  :  "  I  understand  that  your  wife  is  liable  as  indorser 
on  these  notes."  To  which  Mr.  Atwater  replied  that  he  did 
not  so  understand  it.  On  the  24th  of  March  formal  demand 
in  writing  was  made  for  their  payment,  but  notice  of  protest 
was  not  given  to  defendant  until  nearly  two  weeks  afterward 
and  on  the  9th  day  of  April.  It  appears,  therefore,  that  as 
early  as  the  24th  of  March  the  plaintiff  had  ascertained  that 
the  assets  were  not  sufficient  to  pay  the  notes  and  had  deter- 
mined to  look  to  the  indorser,  and  hence  within  the  scope  of 
the  arrangement  between  the  parties  the  time  had  arrived  to 
make  demand  and  give  immediate  notice  of  dishonor.  But 
instead  the  notice  of  protest  was  not  given  until  two  weeks 
after  a  formal  demand.  The  implied  contract  between  the 
parties  required  that  the  demand  should  be  made  within  a 
reasonable  time,  and  that  protest  should  follow  dishonor  at 
once,  not  that  demand  should  be  made  within  a  reasonable 
time,  and  notice  of  protest  given  within  a  reasonable  time 
afterwards. 

6 
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We  agree,  therefore,  vvith  the  courts  below  in  holding  that 
the  delay  in  giving  due  notice  of  protest  operated  to  discharge 
defendant  as  indorser. 

The  appellant  further  insists  that  oral  notice  of  dishonor 
was  several  times  given  during  the  summer  of  1896. 

Within  a  few  days  after  April  29th,  1896,  when  the  defend- 
ant was  given  credit  for  the  amount  due  on  the  notes,  defend- 
ant asked  permission  to  draw  from  the  deposit  $1,175  to  be 
used  in  paying  for  certain  property,  promising  to  return  the 
money.  Otlier  cash  was  drawn  from  time  to  time  up  to, 
and  including  December  23d,  when  only  $181.18  remained 
on  deposit,  but  as  to  such  amounts  there  was  no  promise  to 
redeposit.  The  plaintiff  demanded  the  return  to  the  account 
of  the  moneys  thus  drawn  out,  and  it  is  now  insisted  that  the 
demands  thus  made  were  equivalent  to  notice  of  protest.  A 
sufficient  answer  to  this  claim  is  that  it  is  not  pretended  that 
such  demands  were  intended  to  be,  or  understood  as  a  notice 
of  protest.  It  was  originally  agreed  that  the  proceeds  of  the 
notes  should  remain  on  deposit  as  security  for  their  payment. 
It  was  doubtless  thought  that  these  moneys  would  not  be 
required  to  pay  the  notes,  but  the  arrangement  was  made  to 
assure  the  plaintiff  against  possible  loss.  Without  a  change 
in  the  agreement,  but  in  spite  of  it,  nearly  all  of  the  moneys 
were  withdrawn  ;  and  the.  request  that  they  be  returned  was 
in  harmony  with  plaintiff's  right  to  have  the  original  contract 
carried  out.  The  demand  in  fact  was  that  the  situation  should 
be  restored  as  it  was  before  the  defendant,  without  right, 
withdrew  from  the  account  the  greater  part  of  the  money. 
A  demand  that  the  defendant  should  live  up  to  her  agreement 
by  restoring  the  moneys  improperly  withdrawn,  was  no  more 
a  notice  of  dishonor  of  the  notes  than  was  the  original  agree- 
ment that  the  money  should  remain  on  deposit  as  security  for 
their  payment. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  BARTLE-rr,  Martin,  Vann,  Cullen  and  Werner,  JJ., 
concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v.\  166      ^^| 
William  Neufeld,  Appellant. 

1.  Murder.  The  evidence  upon  a  trial  for  murder  examined  and  held 
sufficient  to  convict  the  defendant  of  murder  in  the  first  degree. 

2.  Eyidencb  —  When  Absbkgb  of  Direct  Proof  Qobs  to  Weight, 
not  Competency  of  Evidence.  Where  two  witnesses,  who  identified  the 
defendant,  charged  with  murder  in  the  first  degree,  testified  that  on  the  day 
of  the  murder  he  inquired  for  the  apartment  of  the  deceased,  and  that  he 
then  wore  a  dark  suit  of  clothes  which  was  the  color  of  a  suit  found  by 
the  police  officers  in  his  room  after  the  murder,  it  is  not  error  to  admit 
in  evidence  the  suit  of  clothes  and  the  testimony  of  an  expert  that 
blood  stains  were  found  thereon,  since  it  was  for  the  Jury  to  determine 
whether  the  defendant  wore  the  clothes  on  the  occasion  of  the  crime  or 
not,  and  the  absence  of  direct  proof  to  that  effect  went  to  the  weight  to 
be  accorded  by  the  jury  to  the  evidence,  not  to  its  competency. 

8.  Trial —  Non -prejudicial  Error  in  Charge.  Where  a  verdict  of 
murder  in  the  first  degree  is  found  upon  adequate  circumstantial  evi- 
dence, after  a  full,  clear  and  fair  charge  which  states  correctly  all  the  law 
applicable  to  the  case,  the  fact  that  certain  comments  open  to  criticism 
were  made,  in  the  charge  by  the  trial  Judge,  upon  the  character  and  value 
of  circumstantial  evidence,  would  not  constitute  reversible  error,  even  if 
an  exception  had  been  taken  thereto. 

(Argued  October  15,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Term  for  the  county  of  New  York,  December  29, 
1899,  upon  a  verdict  convicting  the  defendant  of  murder  in 
the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WHHam  F.  Howe  for  appellant. 

Charles  E,  Le  Barhier  for  respondent.  The  admission  in 
evidence  of  the  coat,  vest  and  trousers  of  the  defendant  was 
proper,  and  the  defendant's  exception  to  the  admission  of  such 
evidence  was  not  well  taken.  {Blanchard  v.  N,  J,  S.  Co,, 
69  N.  Y.  292 ;  Fiersan  v.  Feople,  79  N.  Y.  546 ;  Fya7i  v. 
Feople,  79  N.  Y.  593 ;  Fontius  v.  Feoj}le,  82  N.  Y.  339 ; 
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McLoghlin  v.  M.  Nat  Bank^  65  Hun,  342 ;  Ostrander  v. 
Snyder,  73  Ilun,  378;  Peoj>l6  v.  Gonzalez,  35  K  Y.  49; 
People  V.  Connor,  9  N.  Y.  Supp.  674 ;  Euloff'a  Case,  2  Abb. 
Pr.lN.  S.]  246.) 

Cullen,  J.  The  appellant  was  convicted  of  murder  in  the 
iirst  degree  in  having  taken  the  life  of  one  Annie  Kronnian 
on  the  7th  of  August,  1899,  and  was  on  such  conviction  sen- 
tenced to  death.  The  details  of  the  crime,  as  shown  by  the 
testimony  of  the  prosecution,  for  none  was  offered  on  behalf 
of  the  defense,  briefly  are  the  following :  The  deceased,  a 
married  woman,  lived  with  her  husband  in  the  rear  flat  on 
the  third  story  of  No.  266  West  Thirty-flfth  street  in  New 
York  city.  The  husband  was  in  the  produce  commission 
business  in  Reed  street.  The  husband  and  wife  were  the  sole 
occupants  of  the  flat.  Mr.  Kronman  left  liis  apartment  for  his 
place  of  business  between  7  and  8  o'clock  in  the  morning  of 
Monday,  August  7th,  1899,  and  returned  between  6  and  7  in  the 
evening  of  that  day.  On  entering  his  apartment  from  the  main 
hall  of  the  building  he  discovered  his  wife,  the  deceased,  lying 
unconscious  on  the  floor.  She  had  received  several  wounds 
in  the  head  evidently  from  some  sharp  instrument.  A 
hatchet  lay  beside  her  on  which  was  apparently  congealed  or 
dried  blood.  The  deceased's  head  was  covered  with  blood 
and  there  was  blood  on  the  floor.  Her  husband  immediately 
called  in  the  other  tenants  and  notice  was  given  to  a  police 
oflacer  in  the  vicinity.  The  deceased  was  removed  in  an 
ambulance  to  Roosevelt  Hospital  whei*e  she  died  that  night 
without  having  regained  consciousness.  An  autopsy  disclosed 
that  she  had  received  seven  incised  wounds  on  the  head  and 
face  from  a  sharp  instrument.  One  wound  was  on  the  left 
jaw  extending  from  the  corner  of  the  mouth.  The  skull  was 
fractured  and  the  brain  tissue  exposed  in  two  places.  Her 
husband,  when  he  first  entered  the  apartment,  found  the  pocket 
book  of  the  deccJised  and  a  bag  in  which  she  had  been  in  the 
habit  of  keeping  her  jewelry  lying  empty  on  the  washstand 
in  which  they  were  usually  kept.     He  had  seen  his  wife  wear 
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this  jewelry  on  Sunday,  the  day  previous.  The  character  of 
the  wounds  sliowed  conclusively  that  they  were  not  self- 
intiicted.  The  abstraction  of  the  jewelry  indicated  that  theft 
was  the  motive  of  the  crime  committed.  Suspicion  did  not 
attach  to  the  defendant  until  some  ten  days  later  when  the 
police  officers  learned  that  he  had  been  seen  in  possession  of 
the  stolen  jewelry  during  the  preceding  week,  and  had  dis 
played  it  to  many  parties  and  had  pawned  or  sold  several 
pieces.  Uix)n  the  discovery  of  these  facts  the  defendant  was 
arrested,  indicted  and  put  on  trial. 

The  testimony  shows  that  the  defendant  was  a  distant 
cousin  of  the  deceased  and  on  the  **  Jev/isli  Easter "  (Pass- 
over?) in  April  previous  to  the  murder  he  attended  a 
small  party  or  entertainment  given  by  the  deceased  and 
her  husband  at  their  apartment.  On  this  occasion  the 
deceased  wore  her  jewelry,  and  indeed  two  pieces  of  it  were 
then  given  to  her  by  her  Imsband.  This  jewelry,  which  was 
recovered  and  produced  on  the  trial,  consisted  of  a  diamond 
crescent  pin,  a  pair  of  diamond  earrings,* a  gold  chain  and 
watch,  and  another  chain,  to  which  was  attached  a  gold  dollar. 
The  possession  of  this  property  by  the  deceased  previous  to 
the  murder  was  proved,  not  only  by  the  testimony  of  the  hus- 
band, but  by  that  of  three  of  her  friends.  All  these  witnesses 
identified  the  jewelry  produced  in  court  as  being  that  which 
they  had  known  the  deceased  to  wear.  A  manufacturing 
jeweler  was  produced,  who  testified  to  the  sale  of  the  identical 
articles  to  the  husband  of  the  deceased  on  two  occasions,  and 
recognized  his  hall  mark  upon  them.  On  Friday,  August 
11th,  the  defendant  showed  the  jewelry,  or  pieces  of  it,  to 
several  witnesses  in  a  saloon  in  Houston  street,  and  endeav- 
ored to  dispose  of  it.  He  sent  the  chain  with  a  gold  dollar 
attached  to  be  pawned  by  one  of  the  witnesses,  and  obtained 
five  dollars  thereon.  On  that  day  he  pawned  one  of  the  dia- 
mond earrings  with  a  witness,  Benjamin  Freedman,  a  pawn- 
broker, for  $100,  and  at  the  same  time  told  him  that  he  had 
pawned  the  other  with  Simpson  for  $125  on  the  day  before. 
On  the  same  day  he  sold  for  $10  the  pawn  ticketfor  the  ear 
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ring  pawned  with  Simpson  to  anotlier  witness,  who,  on  that 
day,  redeemed  it  from  pawn,  the  defendant  at  the  time  remain- 
ing outside  the  pawn  office.  On  the  16th  he  pawned  the 
diamond  crescent  pin  with  another  pawnbroker,  also  a  witness, 
for  $185.  This  pin  he  had  endeavored  to  sell  to  one  witness 
on  the  Wednesday  after  the  murder.  In  addition,  it  was 
proved  by  the  testimony  of  two  witnesses  who  lived  in  the 
apartment  house  in  Thirty-fifth  street  that  on  the  morning  of 
the  day  in  which  the  murder  was  committed  the  defendant 
came  to  the  house  and  inquired  for  the  apartment  of  the 
deceased,  and  was  directed  to  it.  The  identification  of  the 
defendant  by  these  witnesses  was  positive.  It  was  proved  by 
a  barber  that  a  day  or  two  after  the  murder  the  defendant  had 
him  remove  the  mustache  which  he  (defendant)  had  previously 
worn.  Subsequent  to  the  arrest  two  police  officers  obtained 
from  the  place  where  the  defendant  lived  with  his  mother  a 
dark  suit  of  clothes,  the  ownership  of  which  the  defendant 
admitted.  A  chemical  analysis  discovered  several  blood  stains 
upon  them,  though*  whether  those  stains  were  of  human  blood 
or  not  the  witness  was  unable  to  state  because  of  the  similar- 
ity of  human  blood  to  that  of  some  other  animals.  When  the 
defendant  exhibited  the  jewelry  in  Houston  street  to  the  wit- 
nesses he  stated  to  them  that  his  grandmother  had  died  and 
left  him  $15,000  and  that  he  had  bought  the  jewelry  for  his 
wife.  There  is  no  evidence  to  show  that  the  defendant  was 
ever  married  or  that  he  had  received  any  property  from  any 
source  whatever.  After  his  arrest  he  told  the  police  officers 
that  he  had  got  the  jewelry  from  a  negro  whom  he  had  known 
in  Illinois.  He  stated  that  this  negro  met  him  on  some 
street  comer  in  New  York  and  asked  him  to  pawn  the  prop- 
erty. He  also  told  the  officers  that  on  the  morning  of  the  day 
of  the  murder  he  went  to  a  pool  room  in  East  Houston  street 
and  remained  there  until  nine  o'clock  at  night  playing  pool. 
No  witness  was  produced  to  establish  this  fact  nor  any  reason 
given  for  the  failure  to  produce  such  witnesses.  Such  being 
the  proof,  the  verdict,  in  our  judgment,  was  not  against  the 
weight  of  evidence  or  against  law,  nor  does  justice  require 
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that  a  new  trial  should  be  had.  (Code  Cr.  Pro.  §  528.)  On 
the  contrary,  we  feel  constrained  to  say  that  the  guilt  of  the 
defendant  was  clearly  established. 

But  one  exception  seems  to  have  been  taken  on  the  trial. 
This  was  to  the  admission  in  evidence  of  the  suit  of  clothes 
found  at  the  defendant's  rooms  and  to  the  testimony  of  the 
expert  as  to  the  blood  stains.  It  is  urged  that  there  was  no 
proof  that  the  defendant  wore  this  suit  of  clothes  on  the  day 
on  which  the  deceased  was  killed.  It  is  true  there  was  no  direct 
evidence  to  that  effect,  'but  the  two  witnesses  who  identified 
the  defendant  as  inquiring  on  that  day  for  the  apartment  of 
the  deceased  testified  that  he  then  wore  a  dark  suit  of  clothes. 
That  was  the  color  of  the  suit  found  by  the  oflScers.  It  was 
for  the  jury  to  determine  whether,  in  fact,  the  defendant  did 
wear  those  clothes  on  the  occasion  of  the  crime  or  not.  The 
absence  of  direct  proof  went  to  the  weight  to  be  accorded  by 
the  jury  to  the  evidence,  not  to  its  competency. 

Though  no  exception  was  taken  to  the  charge  of  the  court, 
we  are  asked  to  reverse  this  judgment  on  account  of  certain 
comments  made  by  the  learned  trial  judge  in  submitting  the 
case  to  the  jury.  The  language  complained  of  is  the  follow- 
ing :  "  Circumstantial  evidence  is  just  as  good  as  any  other 
evidence,  if  it  satisfies  the  mind  of  the  court  and  the  jury, 
beyond  a  reasonable  doubt,  of  the  guilt  of  the  person  charged. 
Just  as  many  cases,  and,  indeed,  according  to  the  books,  more 
cases,  of  wrongful  verdicts  have  resulted  from  direct  evidence 
than  from  circumstantial  evidence ;  and  the  notions  that  some 
men  have,  in  regard  to  the  force  and  effect  of  circumstantial 
evidence,  I  have  found,  during  nearly  forty  years  of  practice 
at  the  criminal  bar  of  this  state  and  upon  the  bench,  most  of 
those  cases  are  found  in  romances  and  in  dramas,  where  the 
writer  weaves  about  the  hero,  or  the  heroine,  a  set  of  circum- 
stances, having  always  in  his  mind  an  explanation  for  them, 
and  either  after  they  are  condemned,  or  just  before,  the 
explanation  arrives  and  the  hero  of  the  drama  or  of  the  novel 
goes  off  the  stage  in  a  blaze  of  glory."  This,  however,  is  but 
a  single  excerpt,  from  a  full,  clear  and  fair  charge  which 
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stated  correctly  all  the  legal  propositions  involved  in  the  case. 
The  jury  was  instructed  that  the  defendant  could  not  be  con- 
victed if  there  was  any  reasonable  doubt  of  his  guilt  and  that 
"circumstantial  evidence  must  not  only  point  to  the  guilt 
of  the  person  accused,  but  it  must  be  absolutely  inconsistent 
with  his  innocence ;  for  if  it  be  consistent  with  his  innocence 
as  a  matter  of  course,  there  must  arise  out  of  the  evidence  a 
reasonable  doubt  as  to  his  guilt."  The  jurors  were  further 
told  that  the  weight  and  character  of  the  evidence  was  left 
absolutely  to  them  for  determination  and  that  they  must  not 
suppose  that  the  court  entertained  any  opinion  on  the  subject ; 
that  if  ^Iiey  did  entertain  any  such  supposition  they  must  dis- 
miss it  and  act  for  themselves ;  that  the  responsibility  for  the 
verdict  was  exclusively  theirs  and  that  they  were  to  be 
governed  by  nothing  that  the  court  should  say  except  as  to 
the  deiinition  of  the  rules  of  law  applicable  to  the  case.  In 
the  light  of  the  whole  charge  we  are  of  opinion  that  the  com- 
ments criticised  on  this  appeal,  even  had  they  been  made  the 
subject  of  an  exception,  would  not  constitute  error. 

The  judgment  should  be  affirmed. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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_  167   248        Stephen   K.  Williams  et  al.,  Appellants,  v.  Orville  M. 

?5  AD^S^'  Barkley,  Respondent,  Impleaded  with  Another. 

7/5  AD»820! 

1.  Decision  on  Motion  —  Conclusive  as  to  Matters  Litigated. 
A  decision  made  on  a  motion  after  an  investigation  through  witnesses 
examined  and  cross-examined  is  conclusive  as  to  controversies  between  the 
parties  and  tlieir  privies  which  the  record  shows  must  have  been  decided 
in  order  to  reach  the  decision  in  question. 

2.  Attorney  ani>  Client  —  Order  Substituting  Attorneys  — 
Effect  as  a  Former  Adjudication  of  Right  of  Attorneys  ofRecori 
TO  Contingent  Fee.  The  right  asserted  by  attorneys  of  record  to  a 
fund  representing  the  portion  of  a  '•ecovery  by  their  client  which,  by  his 
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agreement,  was  to  be  .paid  to  them  by  way  of  compensation,  and  which 
was  paid  into  court  to  preserve  their  rights  pending  an  appeal  from  an 
order  of  substitution  of  attorneys,  is  conclusively  determined  against  them 
by  an  oitler  of  the  Appellate  Division  which  confirms  and  adopts  as  its 
own  the  report  of  a  referee  appointed  to  take  evidence  and  report  the  same 
with  his  opinion  as  to  the  terms  upon  which  a  substitution  of  attorneys 
should  be  ordered;  the  contract  relative  to  compensation  having  been 
put  in  evidence  before  the  referee,  and  the  question  of  the  attorneys' 
negligence  litigated,  with  the  result  that  the  referee  found  that  they  had 
been  guilty  of  inexcusable  delay  in  the  prosecution  of  the  action  brought 
in  behalf  of  the  client;  that  they  had  forfeited  their  right  to  the  compen- 
sation specified  in  the  contract;  and  that  they  should  be  left  to  their  remedy 
by  action  for  their  fees;  his  final  conclusion  being  ''  that  the  motion  for 
substitution  of  attorneys  should  be  granted  upon "  two  conditions,  one 
of  which  was  that  the  client  should  deposit  a  specified  sum  in  court  or 
file  a  bond  for  that  sum,  conditioned  for  the  payment  of  all  costs  and 
fees  in  the  action  which  should  be  found  due  to  the  original  attorneys  of 
record  and  for  services  of  counsel  employed  by  them  at  such  sum  as  should 
be  adjudged  reasonable  compensation  therefor. 

3.  Conclusiveness  against  the  Right  of  ConNSEL  in  Fund.  The 
order  of  confirmation  is  also  conclusive  against  counsel's  right  to  or 
lien  on  the  fund,  if  they  were  privies  of  the  attorneys  and  relied  upon  a 
contract  made  with  them  personally,  although  the  counsel  were  not  parties 
to  the  proceeding  and  there  is  no  claim  or  adjudication  that  they  were 
guilty  of  negligence  or  of  other  improper  conduct. 

4.  CONSTKUCTION  OF  CONTRAGT  WITH  ATTORNEYS  OF  RECORD  — 

When  Counsel  Chargeable  with  their  Negligence.  The  coun- 
sel are  privies  of  the  attorneys,  and,  therefore,  bound  by  the  adjudi- 
cation, where  their  employment  was  in  pursuance  of  a  contract  between 
the  client  and  the  attorneys  of  record,  which  contained  a  recital  indi- 
cating that  the  client  was  to  employ  the  counsel,  but  the  actual  agree- 
ment of  which  was  that  the  client  should  pay  the  attorneys  of  record  one- 
half,  instead  of  one-third  of  the  recovery,  as  previously  agreed,  for  their 
services,  as  well  as  for  the  services  of  the  counsel,  and  that  the  attorneys 
of  record  should  employ  the  counsel  and  pay  them  "  from  said  one-half 
for  their  services,"  the  amount  not  being  specified,  in  accordance  with 
which  contract  the  attorneys  of  record  entered  into  un  agreement  with 
the  counsel  to  pay  the, latter  one-half  of  what  the  former,  as  attorneys  of 
record,  were  to  receive  by  their  agreement  with  their  client. 

5.  Contract  —  Variance  between  Recital  and  Promise.  Where 
the  recital  in  an  agreement  is  so  inconsistent  with  the  covenant  or  promise 
that  they  cannot  be  harmonized,  the  latter,  if  unambiguous,  must  prevail, 
because  it  is  the  most  important. 

WiUiams  v.  Barkley,  52  App.  Div.  631,  afllrmed. 

(Argued  October  15,  1900;  decided  November  27,  1900.) 
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Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  July  6,  1900,  reversing  an  order  made  at 
Special  Term  which  denied  a  motion  made  by  the  respondent 
for  an  order  requiring  the  payment  to  him  of  money  depos- 
ited in  court,  and  granting  said  motion  upon  certain  conditions. 

The  facts,  so  far  as  material,  and  the  question  certified  are 
stated  in  the  opinion. 

George  Haines  and  Stephen  IT.  Williams  for  appel- 
lants. The  adjudication  upon  the  motion  to  confirm  the 
report  of  the  referee  does  not  determine  the  rights  or  liens 
of  the  plaintiffs,  George  Raines  and  Thomas  Haines,  to 
or  upon  the  fund  in  question,  and  is  not  binding  upon 
them  on  this  motion.  {Masten  v.  Olcott^  101  N.  Y.  160 ;  1 
Greenl.  on  Ev.  §  189 ;  Bigelow  on  Estop.  [5th  ed.]  142,  347; 
Boughton  v.  Harder ,  46  App.  Div.  355 ;  Nelson  v.  City  of 
Troy,  29  Hun,  173 ;  CampheU  y.  HaU,  16  N.  Y.  575  ;  ZoeUer 
V.  Riley,  100  N.  Y.  102 ;  Johnson  v.  IT.  S.  Co,,  37  N.  Y.  S. 
R.  878 ;  Matter  of  Ilaskins,  18  Hun,  42 ;  Brown  v.  Mayor, 
etc,  9  Hun,  588 ;  People  ex  rel.  v.  Lord,  157  N.  Y.  408.) 
The  former  adjudication  upon  the  motion  to  confirm  the  report 
of  the  referee  and  upon  the  order  vacating  the  injunction  does 
not  determine  the  rights  to,  or  liens  upon,  the  fund  in  ques- 
tion, of  the  attorneys,  the  Williams,  and  is  not  binding  upon 
them  on  this  motion,  in  this  action.  {Bomeisler  v.  Forster, 
10  App.  Div.  43 ;  Banks  v.  A,  T.  Society,  4  Sandf.  Ch.  438 ; 
Matter  of  Barhley,  42  App.  Div.  610 ;  Bell  v.  Merrifield, 
109  N.  Y.  202 ;  Springer  v.  Bun,  128  N.  Y.  99  ;  Lance  v. 
Shaxighnessy,  86  Hun,  411 ;  Ramdall  v.  N,  T.  K  B.  B.  Co,, 
149  N.  Y.  211;  Stannard  v.  IlxMeU,  34  N.  Y.  S.  R.  413; 
CampheU  v.  Consalus,  25  N.  Y.  613 ;  TF.  C  Co.  v.  Hath- 
away,  8  Wend.  480.) 

Frank  C  Sargent  for  respondent.  The  adjudications  of  the 
court  below  are  binding  upon  all  of  the  plaintiffs  in  this  action. 
{Siipe7^iso7's  of  07ionda^a  v.  Briggs,^  2  Den.  26 ;  Dwight  v. 
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/Sf.  John,  25  N.  Y.  203 ;  Detnarest  v.  Darg,  11  Abb.  Pr.  9 ; 
32  K  Y.  281 ;  Matter  of  Livingston,  34  N.  Y.  555 ;  Brown  v. 
Mayor,  etc.,  ^^  N.  Y.  385 ;  Smith  v.  ZalinsJci,  94  N.  Y.  519 ; 
Leavitt  v.  WoUott,  95  N.  Y.  212 ;  Culrosa  v.  Gibbons,  130 
N.  Y.  447 ;  Matter  of  Davis,  7  Daly,  1 ;  Matter  of  Roberts, 
10  Hun,  253.)  No  court  will  extend  its  protecting  arm  to 
an  attorney,  whose  conduct,  in  the  management  of  a  case,  has 
been  improper  and  neglectful.  {Matter  of  Lexington  Avenue, 
30  App.  Div.  602 ;  BarU^  v.  If.  T.  C.  <&  IL  B.  B.  B.  Co., 
35  App.  Div.  169.) 

Vann,  J.  The  facts  in  this  protracted  controversy  between 
attorneys  and  client  have  been  stated  so  often  that  it  is 
unnecessary  to  again  repeat  them.  {Barkley  v.  N,  T.  C.  cfe 
IL  B.  B.  B.  Co,,  35  App.  Div.  167;  Matter  of  Barkley,  42 
App.  Div.  597;  161  N.  Y.  647;  Williams  v.  Barkley,  52 
'App.  Div.  631.) 

The  question  we  are  now  called  upon  to  determine  was  cer- 
tified to  us  by  the  court  below  in  the  following  form,  viz. : 
"  Does  the  former  adjudication  of  this  court,  upon  the  motion 
to  confirm  the  report  of  the  referee  in  the  case  of  Barkley  v. 
J!few  York  Central  <&  LTudson  Biver  Bailroad  Company 
and  upon  the  order  of  this  court  vacating  an  injunction  in 
this  action  (see  42  App.  Div.  597)  determine  the  rights  to  or 
liens  of  the  parties  upon  the  fund  in  question,  and  if  so,  is 
it  binding  upon  the  plaintiffs,  or  either  of  them,  in  this 
action  ?  " 

The  appeal  underlying  said  question  is  from  an  order  of  the 
Appellate  Division  reversing  an  order  of  the  Special  Term, 
which  denied  a  motion  made  by  Mr.  Barkley,  the  respondent, 
to  reqnire  the  county  treasurer  of  Monroe  county  to  pay  him 
the  sum  of  $6,240.08,  deposited  pursuant  to  an  order  direct- 
ing the  railroad  company,  as  judgment  debtor  of  Barkley,  to 
pay  him  one-half  of  his  judgment,  and  to  pay  the  other  half 
into  court  by  depositing  it  with  the  county  treasurer.  The 
object  of  the  court  in  requiring  such  deposit,  was  to  preserve 
ail  possible  rights  pending  an  appeal  to  this  court  from  the 
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order  of  substitution  hereinafter  mentioned,  brought  by 
Stephen  K.  and  Byron  C.  Williams,  who  were  the  original 
attorneys  for  Barkley,  and  claimed  to  own  a  part  of  the  judg- 
ment by  virtue  of  a  contract  with  him.  When  said  appeal 
was  dismissed  the  motion  was  made  to  pay  over  the  amount  so 
deposited.  The  order  now  appealed  from  not  only  reversed 
the  order  of  the  Special  Term  denying  said  motion,  but 
granted  the  motion  upon  condition  that  Mr.  Barkley  should 
"  either  deposit  the  sum  of  $2,000,  or  file  a  bond  in  that 
amount,"  in  accordance  with  a  previous  order  of  the  court. 
{Matter  of  Barkley y  42  App.  Div.  597.)  It  appears  from  the 
record  that  said  condition  had  been  complied  with  before  the 
motion  now  before  us  was  made. 

The  "  former  adjudication,"  referred  to  in  the  question  cer- 
tified, was  through  an  order  of  the  Appellate  Division  substi- 
tuting Frank  C.  Sargent,  Esq.,  as  attorney  for  Mr.  Barkley  in 
the  action  brought  by  him  against  the  railroad  company,  in 
the  place  of  the  Messrs.  Williams,  who  were  removed.  That 
order  confirmed  the  report  of  a  referee  appointed  "  to  take 
evidence  and  report  the  same  to  the  Special  Term  with  his 
opinion  as  to  the  terms  upon  which  a  substitution  of  attorneys  " 
should  "  be  ordered," 

The  referee,  after  hearing  the  parties,  made  his  report 
wherein  he  laid  down  the  rule  that  "  upon  an  application  by  a 
party  for  a  substitution  of  another  attorney  of  record,  ordi- 
narily the  court  will  see  that  the  attorney  is  protected  as  to 
his  fees  ;  yet  where  the  attorney's  conduct  has  been  improper 
and  neglectful,  the  court  will  deny  this  protection  and  direct 
an  unconditional  substitution,  leaving  the  attorney  to  liis  action 
for  his  fees."  He  found  that  "  the  conduct  of  the  plaintiffs 
attorneys  has  been  improper  and  neglectful,  in  unreasonably 
and  unwarrantably  delaying  the  prosecution  of  this  action  since 
the  rendition  of  the  verdict.  *  *  *  While  this  delay  of 
nearly  eleven  years  in  proceeding  to  enforce  the  verdict  was 
attributable  in  part  to  circumstances  beyond  the  control  of  the 
plaintiffs  attorneys,  it  was  in  the  main  the  result  of  their 
deliberate  purpose,"  and  was  without   ^'reasonable  excuse." 
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After  qnoting  from  the  evidence  and  discussing  the  law  the 
referee  continued :  "  These  views  ]ead  to  the  conclusion  that 
the  delay  of  the  plaintiff's  attorneys  in  prosecuting  the  action 
was  improper  and  neglectful  within  the  rule  above  referred  to. 
*  *  *  There  is  no  issue  here  as  to  the  propriety  of  substi- 
tuting Mr.  Sargent.  If  a  case  for  substitution  is  made  out, 
the  plaintiff  has  the  right  to  employ  such  new  attorney  as  he 
pleases  and  on  such  terms  as  he  thinks  proper.  If  the  views 
above  expressed  are  correct,  it  follows  that  the  plaintiff's  attor- 
neys by  their  misconduct  and  neglect  have  forfeited  their  right 
to  the  compensation  specified  in  the  contract  with  the  plaintiff, 
which  they  hav^  put  in  evidence.  They  owe  their  client  a 
reasonable  degree  of  diligence  as  well  as  of  skill  in  the  conduct 
of  his  case.  Having  failed  in  their  duty  in  that  respect,  they 
are  left  to  their  action  for  their  fees  and  expenses.  The  ques- 
tion as  to  what  amount  of  compensation  is  due  to  the  counsel 
employed  by  them  is  also  left  to  be  determined  by  action." 
His  final  conclusion  was  "  that  the  motion  for  a  substitution  of 
attorneys  sliould  be  granted  upon  "  two  conditions,  the  first  of 
wliich  is  not  now  important,  while  the  second  is  as  follows : 
"  The  plaintiff  should  deposit  $2,000  in  court  to  the  credit  of 
the  cause,  or  file  a  bond  in  that  sum  with  two  sufficient  sure- 
ties to  be  approved  by  a  justice  of  the  court,  conditioned  for 
the  payment  of  all  costs  and  fees  in  the  action  which  shall  be 
found  due  to  his  original  attorneys  of  record  and  for  services 
of  counsel  employed  by  them  at  such  sum  as  shall  be  adjudged 
reasonable  compensation  therefor."  The  requirement  of  a 
bond  or  deposit  was  not  intended  to  limit  the  recovery  by 
action  to  the  sum  named,  but  to  furnish  some  measure  of 
security  for  what  might  be  recovered,  in  response  to  the  alle- 
gation that  Barkley  was  insolvent.  The-  Appellate  Division 
confirmed  the  report  of  the  referee,  which  it  in  terms  adopted 
as  its  own  opinion,  and  an  order  was  entered  accordingly. 

Shortly  after' the  referee  made  his  report,  the  Messrs.  Wil^ 
liams,  the  attorneys  of  record,  and  George  and  Thomas  Raines, 
known  as  the  Haines  Brothers,  who  acted  as  counsel  in  the 
trial  of  the  action  against  the  railroad  company,  commenced 
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this  action  against  Mr.  Barkley  to  require  certain  contracts 
relating  to  tlieir  compensation  as  attorneys  and  counsel,  one 
entered  into  between  tlie  Messrs.  Williams  and  Barkley  and 
the  other  between  the  Messrs.  Williams  and  the  Raines 
Brothers,  to  be  specifically  performed  and  to  restrain  the  rail- 
road company  from  paying  and  Mr.  Barkley  from  receiving 
the  one-half  of  the  judgment  which  the  plaintiffs  alleged  that 
they  owned  by  virtue  of  said  contracts.  A  temporary  injunc- 
tion, granted  accordingly,  was  set  aside  by  the  Appellate 
Division  at  the  same  time  that  the  order  was  made  confirming 
the  report  of  the  referee  and  directing  a  substitution  of  attor- 
neys, upon  the  following  ground  as  stated  in  the  opinion : 
"  This  court  having  reached  the  conclusion  that  the  report  of 
the  referee  should  be  confirmed,  in  which  it  is  found  that  the 
plaintiffs  *  *  *  have  lost  all  right  by  their  misconduct 
and  delay  to  have  either  of  the  contracts  specifically  enforced 
and  that  the  plaintiffs  have  lost  their  lien  upon  the  judgment, 
it  follows  that  the  injunction  *  *  *  should  not  be  sus- 
tained restraining  the  New  York  Central  &  Hudson  River 
Railroad  Company  from  paying  and  Orville  M.  Barkley  from 
receiving  the  amount  of  the  judgment." 

A  former  adjudication  is  binding  upon  parties  and  their 
privies  and  prevents  them  from  litigating  over  again  such 
matters  as  were  previously  at  issue  between  them  and  were 
finally  decided  by  a  competent  court.  If  the  record  of  the 
former  proceeding,  although  made  upon  a  motion,  but  after 
an  investigation  through  witnesses  examined  and  cross-exam- 
ined, shows  that  the  decision  could  not  have  been  made  with- 
out deciding  the  particular  matter  now  in  controversy,  the 
latter  must  be  regarded  as  settled  by  the  previous  action  of 
the  court,  for  to  litigate  the  fact  anew  would  impeach  the  first 
decision.  {D wight  v.  St.  John^  25  N.  Y.  203  ;  Demarest  v. 
Darg,  32  N.  Y.  281 ;  Brown  v.  Mayor,  etc.,  ^^  N.  Y.  385 ; 
Smith  V.  Zalinskly  94  X.  Y.  519 ;  Culross  v.  Gihboiis,  130 
N.  Y.  447  ;  -Wells  Res  Adjndicata,  §  2 ;  Freeman  on  Judg- 
ments, §  325.)  This  is  especially  true  when  the  controversy 
involves  the  conduct  of  an  attorney,  as  such,  because  as  an  offi- 
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cer  of  the  court  lie  is  subject  to  its  general  authority  and  con- 
trol.    {HamiWm  v.  Wright,  37  N.  Y.  502.) 

The  proceeding,  now  asserted  as  a  bar,  was  for  a  substi- 
tution of  attorneys,  and  the  order  of  reference  was  to  take 
evidence  and  fix  the  terms  upon  which  a  substitution  might  be 
had.  The  contracts  between  the  parties  relative  to  compensar 
tion  were  put  in  evidence,  and  the  question  of  the  attorney's 
negligence  was  litigated  at  length  with  the  result  stated.  The 
Supreme  Court  could  have  made  the  order  of  substitution  sub- 
ject to  the  claim  of  the  Messrs.  Williams  upon  the  verdict,  in 
accordance  with  their  contract,  but  it  did  not  do  so.  On  the 
contrary,  it  directed  a  substitution  substantially  without  terms, 
upon  the  ground  that  the  Messrs.  Williams  had,  by  their  neg- 
ligence, forfeited  the  right  to  enforce  their  contract.  {Holmes 
V.  EvaTis,  129  N.  Y.  140.)  It  adjudged  that  they  had  been 
negligent  in  prosecuting  the  action  against  the  railroad  com- 
pany and  that  by  reason  of  such  negligence  they  had  forfeited 
their  right  to  compensation  according  to  their  contract,  and 
were  left  to  recover  such  compensation  bj^ction  as  they  could 
establish  upon  a  quantum  meruit.  It  was  not  adjudged  that 
they  were  entitled  to  no  compensation  whatever,  but  that  on 
account  of  their  negligence  they  could  not  enforce  their  con- 
tract, which  fixed  the  amount  and  gave  a  lien  therefor.  At 
the  same  time  it  was  also  adjudged  that  they  were  entitled  to 
such  amount  as,  in  a  proper  action,  they  could  prove  their 
services  were  reasonably  worth. 

Whether  they  had  been  negligent  or  not  was  an  issue  that 
was  necessarily  determined  in  order  to  decide  as  to  the  terms 
upon  which  the  order  of  substitution  should  be  made.  That 
subject  and  its  consequences  were  directly  involved  in  the  con- 
troversy. If  the  contract  had  been  performed  by  the  attor- 
neys no  valid  order  of  substitution  could  have  been  made  with- 
out recognizing  it.  If  it  had  been  found  that  they  were 
not  guilty  of  negligence  the  court  would  have  had  no  power 
to  remove  them  without  preserving  th^ir  rights  under  it.  It 
was  only  because  they  were  found  guilty  of  inexcusable  neg- 
lect that  the  court  ordered  a  substitution  virtually  without 
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terms,  upon  the  ground  that  the  contract  could  not  he  enforced. 
The  question  of  negligence  was  the  main,  if  not  tlie  only  que&- 
tion  tried  and  decided.  It  was  necessary  to  determine  that 
they  were  negligent,  or  else  the  order  of  substitution  doing 
away  with  the  contract  could  not  have  been  made.  It  was 
adjudicated  that  the  contract  of  the  attorneys  could  not  be 
enforced  because  they  had  been  negligent,  and  that  adjudica- 
tion necessarily  controls  the  present  controversy,  so  far  as  the 
Messrs.  Williams  are  concerned,  for  if  they  had  no  lien  upon 
or  right  to  the  fund  in  court,  by  virtue  of  their  contract,  they 
had  no  right  to  object  to  the  payment  over  to  Mr.  Barkley. 

The  Kaines  Brothers  were  not  parties  to  the  proceeding 
which  resulted  in  the  order  of  substitution,  and.  although  they 
knew  it  was  pending,  and  one  of  them  was  sworn  as  a  witness 
therein,  they  are  not  bound  by  it  unless  they  were  in  privity 
with  the  Messrs.  Williams.  So  far  as  we  are  informed,  there 
has  been  no  claim  asserted  nor  adjudication  made  throughout 
tliis  controversy,  in  the  various  forms  which  it  has  assumed, 
that  the  Raines  Brothers  were  guilty  of  negligence  or  of  other 
improper  conduct ;  still,  if,  according  to  the  contracts,  they 
were  privies  to  the  Messrs.  Williams,  they  are  bound  by  the 
misconduct  of  their  principals,  although  in  nowise  personally 
responsible  for  it. 

The  first  contract  entered  into  between  Barkley  and  the 
Messrs.  Williams  provided  that  they  were  to  have  an  equal 
third  part  of  all  damages  recovered  by  him  in  the  action 
against  the  railroad  company  in  lieu  of  any  other  compensa> 
tion  for  their  services  as  attorneys  therein.  Subsequently  this 
agreement  was  modified  so  as  to  provide  for  the  employment 
of  the  Kaines  Brothers  as  counsel  by  increasing  the  amount 
going  to  the  Messrs.  Williams  to  one-half  of  the  sum  that 
miglit  be  recovered  from  the  company.  The  recital  in  this 
contract  indicates  that  Barkley  was  to  employ  the  Raines 
Brothers,  but  the  actual  agreement  was  that  Barkley  was  to 
pay  the  Messrs.  Williams  one-half  instead  of  one-third  of  the 
recovery  for  their  services  as  well  as  for  the  services  of  the 
Raines  Brothers,  and  the  former  were  to  employ  the  latter  and 


1900.]  Williams  v.  Barkley.  57 

N.  Y.  Rep.]  OpiDion  of  the  Court,  per  Vann,  J. 


pay  them  "  from  said  one-half  for  their  services,"  the  amount 
not  being  specified.  Accordingly  the  Messrs.  Williams  entered 
into  an  agreement  with  the  Haines  Brothers,  in  consideration 
of  services  to  be  rendered  by  them  as  counsel,  to  pay  them 
one-half  of  what  they,  as  attorneys  of  record  for  Barkley,  were 
to  receive  by  their  second  agreement  with  him. 

Where  the  recital  in  an  agreement  is  so  inconsistent  with 
the  covenant  or  promise  that  they  cannot  be  harmonized,  the 
latter,  if  unambiguous,  nmst  prevail,  because  it  is  the  most 
important.  The  promise  is  what  the  parties  agreed  to  do,  and 
hence  is  the  operative  part  of  the  instrument,  while  the 
recital  states  what  led  up  to  the  promise  and  gives  the  induce- 
ment for  making  it.  When  the  explanation  of  the  reason  for 
the  promise  is  at  variance  with  the  promise  itself,  the -latter, 
if  clear  and  unambiguous,  must  prevail,  as  it  is  the  transaction 
between  the  parties.  The  rule  gover^iing  the  subject  is  well 
stated  in  a  late  English  case  as  follows :  ^'  If  the  recitals  are 
clear  and  the  operative  part  is  ambiguous,  the  recitals  govern 
the  construction.  If  the  recitals  are  ambiguous  and  the  opera- 
tive part  is  clear,  the  operative  jDart  must  prevail.  If  both  the 
recitals  and  the  operative  part  are  clear,  but  they  are  incon- 
sistent with  eacli  otlier,  the  operative  part  is  to  be  preferred." 
(Er  parte  Dawes,  L.  E.  [17  Q.  B.  Div.]  275,  286.  See,  also, 
Yimng  v.  Sinith,  L.  R.  [1  Eq.  Cas.J  180,  183;  Bailey  v. 
Lloyd,  5  Russ.  330,  344.) 

Whatever  may  be  said  of  the  recitals  in  the  contract  under 
consideration,  the  operative  part  is  clear  and  must,  therefore, 
prevail  under  the  rule  adopted.  There  was  a  distinct  agree- 
ment by  Mr,  Barkley  to  pay  the  Messrs.  Williams  one-half  of 
the  recovery  for  their  services  and  for  the  services  of  the 
Raines  Brothers  in  the  action,  and  the  Messrs.  Williams  agreed 
to  employ  the  latter  and  pay  them  from  their  half.  They  did 
employ  them  accordingly,  not  in  the  name  of  Barkley,  but  in 
their  own  names,  and  agreed  to  pay  in  their  own  names  and 
from  their  own  share.  The  Raines  Brothers  had  no  contract 
with  Barkley,  for  their  only  contract  was  with  the  Messrs. 
Williams,  and  they  acquired  no  right  except  through  and 
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terms,  upon  the  ground  that  the  contract  could  not  be  enforced. 
The  question  of  negligence  was  the  main,  if  not  the  only  ques- 
tion tried  and  decided.  It  was  necessary  to  determine  that 
they  were  negligent,  or  else  the  order  of  substitution  doing 
away  with  the  contract  could  not  have  been  made.  It  was 
adjudicated  that  the  contract  of  the  attorneys  could  not  be 
enforced  because  they  had  been  negligent,  and  that  adjudica- 
tion necessarily  controls  the  present  controversy,  so  far  as  the 
Messrs.  Williams  are  concerned,  for  if  they  had  no  lien  upon 
or  right  to  the  fund  in  court,  by  virtue  of  their  contract,  they 
had  no  right  to  object  to  the  payment  over  to  Mr.  Barkley. 

The  Raines  Brothers  were  not  parties  to  the  proceeding 
which  resulted  in  the  order  of  substitution,  and,  although  they 
knew  it  was  pending,  and  one  of  them  was  sworn  as  a  witness 
therein,  they  are  not  bound  by  it  unless  they  were  in  privity 
with  the  Messrs.  Williams.  So  far  as  we  are  informed,  there 
has  been  no  claim  asserted  nor  adjudication  made  throughout 
tliis  controversy,  in  the  various  forms  which  it  has  assumed, 
that  the  Haines  Brothers  were  guilty  of  negligence  or  of  other 
improper  conduct ;  still,  if,  according  to  the  contracts,  they 
were  privies  to  the  Messrs.  Williams,  they  are  bound  by  the 
misconduct  of  their  principals,  although  in  nowise  personally 
responsible  for  it. 

The  first  contract  entered  into  between  Barkley  and  the 
Messrs.  Williams  provided  that  they  were  to  have  an  equal 
third  part  of  all  damages  recovered  by  him  in  tlie  action 
against  the  railroad  company  in  lieu  of  any  other  compensa- 
tion for  their  services  as  attorneys  therein.  Subsequently  this 
agreement  was  modified  so  as  to  provide  for  the  employment 
of  the  Raines  Brothers  as  counsel  by  increasing  the  amount 
going  to  the  Messrs,  Williams  to  one-half  of  the  sum  that 
might  be  recovered  from  the  company.  The  recital  in  this 
ccTitract  indicates  that  Barkley  was  to  employ  the  Raines 
Brothers,  but  the  actual  agreement  was  that  Barkley  was  to 
pay  the  Messrs.  Williams  one-half  instead  of  one-third  of  the 
recovery  for  their  services  as  well  as  for  the  services  of  the 
Rjiiues  Brothers,  and  the  former  were  to  employ  the  latter  and 
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pay  them  "  from  said  one-half  for  their  services,"  the  amount 
not  being  specified.  Accordingly  the  Messrs.  Williams  entered 
into  an  agreement  with  the  Kaines  Brothers,  in  consideration 
of  services  to  be  rendered  by  them  as  counsel,  to  pay  them 
one-half  of  what  they,  as  attorneys  of  record  for  Barkley,  were 
to  receive  by  their  second  agreement  with  him. 

Where  the  recital  in  an  agreement  is  so  inconsistent  with 
the  covenant  or  promise  that  they  cannot  be  harmonized,  the 
latter,  if  unambiguous,  must  prevail,  because  it  is  the  most 
important.  The  promise  is  what  the  parties  agreed  to  do,  and 
hence  is  the  operative  part  of  the  instrument,  while  the 
recital  states  what  led  up  to  the  promise  and  gives  the  induce- 
ment for  making  it.  When  the  explanation  of  the  reason  for 
the  promise  is  at  variance  with  the  promise  itself,  the -latter, 
if  clear  and  unambiguous,  must  prevail,  as  it  is  the  transaction 
between  the  parties.  The  rule  governing  the  subject  is  well 
stated  in  a  late  English  case  as  follows :  "  If  the  recitals  are 
clear  and  the  operative  part  is  ambiguous,  the  recitals  govern 
the  construction.  If  the  recitals  are  ambiguous  and  the  opera- 
tive part  is  clear,  tlie  operative  jDart  must  prevail.  If  both  the 
recitals  and  the  operative  part  are  clear,  but  they  are  incon- 
sistent with  each  other,  the  operative  part  is  to  be  preferred." 
(Kr  parte  Dawea,  L.  E.  [17  Q.  B.  Div.]  275,  286.  See,  also, 
Yoxing  v.  Smith,  L.  R.  [1  Eq.  Cas.]  180,  183;  Bailey  v. 
Uoyd^  5  Russ.  330,  344.) 

Whatever  may  be  said  of  the  recitals  in  the  contract  under 
consideration,  the  operative  part  is  clear  and  must,  therefore, 
prevail  under  the  rule  adopted.  There  was  a  distinct  agree- 
ment by  Mr,  Barkley  to  pay  the  Messrs,  Williams  one-half  of 
the  recovery  for  their  services  and  for  the  services  of  the 
Haines  Brothers  in  the  action,  and  the  Messrs.  Williams  agreed 
to  employ  the  latter  and  pay  them  from  their  half.  They  did 
employ  them  accordingly,  not  in  the  name  of  Barkley,  but  in 
their  own  names,  and  agreed  to  pay  in  their  own  names  and 
from  their  own  share.  The  Raines  Brothers  had  no  contract 
with  Barkley,  for  their  only  contract  was  with  the  Messrs. 
Williams,  and  they  acquired  no  right  except  through  and 
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against  tliein.  They  were  represented  by  and  claimed  under 
them.  They  had  an  interest  derived  from  a  contract  to  which 
they  were  not  parties.  This  derivative  interest,  founded 
wholly  on  the  contract  of  other  persons,  placed  them  in  privity 
with  those  persons.  Their  only  claim  was  under  their  con- 
tract with  the  Messrs.  Williams,  wliich  gave  them  an  interest 
in  the  latter's  contract  with  Barkley,  and  thus  there  was  a 
mutual  relationship  between  the  two  firms  to  the  right  spring- 
ing from  the  promise  of  Barkley.  They  were  employed  as 
counsel  by  the  attorneys  of  record,  who  agreed  to  pay  them 
from  their  own  share,  which  was  simply  increased  by  the 
clieiit  to  enable  them  to  do  so.  "  The  term  privity  denoted 
mutual  or  successive  relationship  to  the  same  rights  of  prop- 
erty. •  The  ground,  therefore,  upon  which  persons  standing  in 
this  relation  to  the  litigating  party  are  bound  by  tlie  proceed- 
ings to  which  he  is  a  party,  is,  that  they  are  identified  with 
him  in  interest ;  and  whenever  this  identity  is  found  to  exist 
all  are  alike  concluded."  (1  Greenl.  Ev.  §  523,  quoted  with 
approval  in  Litchfield  v.  Goodnow^  123  U.  S,  549,  551.)  The 
Raines  Brothers,  therefore,  were  in  privity  with  the  Messrs. 
Williams,  and,  so  far  as  Mr.  Barkley  is  concerned,  were  bound 
by  their  negligence  and  the  adjudication  made  in  consequence 
thereof,  although  they  had  not  contributed  to  it.  Hence  the 
plaintiff  is  entitled  as  against  them  also  to  have  the  fund  in 
court  paid  over  to  him. 

The  question  certified  was  framed  in  disregard  of  our  sug- 
gestion that  each  question  should  be  separately  stated  so  that 
it  may  be  categorically  answered.  {Devlin  v,  Ilinman^  161 
N.  y!  115.) 

We  think  that  the  former  adjudication  determined  the 
rights  of  all  concerned  to  tlie  fund  in  court,  and  tliat  it  is 
binding  upon  all  the  parties  to  this  action. 

The  order  appealed  from  should  be  aflSrmed,  with  costs,  and 
the  question  certified  answered  as  above  stated. 

Parker,  Ch.  J.  (dissenting).  The  title  of  the  action  indi- 
cates that  this  is  a  controversy  between  attorneys  and  client, 
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but  it  is  not  so  in  reality.  A  jury  has  decided  that  Barkley 's 
injuries  were  due  to  the  fault  of  the  New  York  Central  and 
Hudson  River  R.  R.  Co.  and  fixed  the  damages,  which,  with 
interest  to  the  present  time,  amounts  to  about  $13,000  and  the 
railroad  company  has  paid  over  the  money  in  obedience  to  the 
order  of  the  court,  so  the  railroad  company  is  not  interested 
in  this  controversy ;  nor  does  Barkley,  the  injured  man,  seem 
to  be  interested,  for  he  acknowledges  that  under  the  contract 
made  he  is  entitled  to  only  the  one-half  already  paid,  so  that 
the  dispute  relates  to  the  other  half,  now  amounting  to  about 
$6,600  and  on  deposit  with  the  treasurer  of  Monroe  county 
to  await  the  further  order  of  the  court. 

The  question  pressing  for  solution  is  whether  Frank  C. 
Sargent,  who  was  substituted  as  attorney  for  Barkley  after 
the  entry  of  judgment  and  its  affirmance,  shall  have  the  entire 
f  uad,  or  whether  he  shall  be  compelled  to  relinquish  his  grasp 
upon  some  part  of  it  for  the  benefit  of  Raines  Brothers,  who, 
as  counsel  for  Barkley's  attorneys  of  record,  tried  the  case  at 
the  Circuit,  prepared  the  brief  and  argued  the  case  at  the 
Appellate  Division. 

Sargent  is  not  entitled  to  any  s^^ecial  sympathy  in  his  effort 
to  secure  the  half  of  the  moneys  that  the  jury  adjudged  due 
for  the  injuries  of  Barkley,  for  he  contributed  nothing  towards 
getting  the  judgment,  and  his  demand,  tlierefore,  to  share 
equally  with  Barkley  in  the  amount  awarded  to  him,  as  com- 
pensation for  his  injuries,  has  its  only  justification  in  the  letter 
of  his  contract. 

On  the  other  hand,  Raines  Brothers,  as  counsel,  not  only 
conducted  the  trial,  but  performed  the  services  on  appeal  which 
resulted  in  an  affirmance  of  the  judgment.  It  would  seem 
equitable,  to  say  the  least,  that  having  done  all  the  effective 
work,  they  should  share  with  Sargent  in  some  measure  in  the 
fund,  unless  guilty  of  some  misconduct  that  should  be  prop- 
erly visited  with  forfeiture  of  compensation ;  and  no  claim  of 
that  nature  is  made.  It  is  true  that  Barkley's  attorneys,  for 
whom  the  Raines  Brothers  acted  as  counsel  on  the  trial  of  the 
action   and  on  the  appeal    from  the  judgment,    have  been 


60  Williams  v.  Barklky.  [Nov., 

pissenling  opinion,  per  Parker,  Ch.  J.  [Vol.  165. 


adjudged  negligent  iu  another  proceeding,  but  it  was  not 
adjudicated  therein  that  the  Raines  Brothers  were  at  fault, 
nor  has  an  attempt  been  made  to  show  in  this  action  that  they 
were  in  anywise  to  blame,  and  it  would  seem  to  follow  in  all 
good  conscience,  therefore,  that  they  should  be  compensated 
for  their  services  out  of  this  fund  ;  and  the  question  is  whether 
their  contract  compels  them  to  share  with  Barkley's  attorneys 
in  the  loss  of  compensation. 

The  answer  to  that  question  aepends  upon  the  construction 
to  be  given  to  certain  contracts  entered  into  between  Barldey 
and  his  attorneys  and  between  the  attorneys  and  Raines 
Brothers.  If  they  constituted  an  employment  of  the  Raines 
Brothers  by  Barkley,  then  the  Raines  Brothers  are  entitled  to 
share  with  Sargent  in  this  fund.  If,  on  the  other  hand,  they 
amounted  to  a  hiring  of  the  Raines  Brothers  by  the  plaintiflPs 
attorneys,  Barkley  is  not  responsible  to  them,  the  Raines 
Brothers,  and  they  must  suffer  because  of  the  adjudication  that 
the  plaintiflPs  attorneys  were  negligent,  and,  therefore,  not 
entitled  to  the  agreed  compensation. 

Barkley  made  a  contract  with  his  attorneys  to  pay  to  them 
o  le-third  of  the  recovery  for  their  services  in  the  action,  but 
before  the  action  came  on  for  trial  Barkley  and  his  attorneys 
seem  to  have  had  some  consultation  as  to  the  desirability  of 
employing  George  Raines  of  Rochester  to  assist  in  the  trial  of 
the  action,  and  of  his  brother  Thomas  Raines  for  the  prepara- 
tion of  the  case  for  trial,  and  the  result  was  an  agreement  on 
Barkley's  part  that  this  should  be  done,  and  in  order  to  accom- 
plish it  he  agreed  that  one-half  of  the  recovery,  instead  of 
one-third,  should  be  appropriated  to  the  payment  of  attorneys 
and  counsel.  The  agreement  signed  by  Barkley,  among  other 
things,  contained  the  following : 

"  Whereas,  my  said  attorneys  propose  to  employ  other  coun- 
sel to  help  try  the  case,  and  it  is  proposed  by  them  and  agreed 
to  by  me  that  I  employ  Hon.  George  Raines  of  Rochester 
for  that  purpose^  to  be  assisted,  if  necessary,  in  the  prepara- 
tion of  the  case  by  his  brother  at  Rochester. ^' 

The  agreement  further  provided  that  Barkley  should  pay 
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one-half  of  the  moneys  recovered  from  the  railroad  company 
to  his  attorneys,  out  of  which  the  Haines  Brothers  should  be 
compensated  for  their  services,  but  in  the  event  that  they 
should  not  be  engaged,  then  the  agreement  to  be  void  and 
resort  had  to  the  former  agreement. 

Thereupon  Barkley's  attorneys  entered  into  an  agreement 
with  Haines  Brothers  by  which  it  was  provided,  among  other 
things,  that, 

"  Said  Haines  Brothers  agree  to  render  their  services  and 
assist  in  retrying  said  case  if  a  new  trial  is  granted  therein 
and  as  often  as  a  new  trial  is  had  therein." 

They  also  agreed  to  argue  the  case  on  appeal  if  requested 
to  do  so  by  the  plaintiff's  attorney. 

Now  it  will  be  observed  that  Barkley  did  not  make  a  writ- 
ten contract  with  the  Eaines  Brothers,  but  did  make  one  with 
his  attorneys,  who  in  turn  made  one  with  the  Haines  Brothers, 
and,  therefore,  there  is  some  color  for  the  claim  that  the 
Haines  Brothers  were  not  employed  by  Barkley,  but  if  we 
examine  the  contracts  closely  for  the  purpose  of  ascertaining 
what  the  parties  intended,  it  would  seem  as  if  the  conclusion 
must  be  reached  that  all  of  the  parties  to  the  agreement 
intended  that  Barkley  should  employ  the  Haines  Brothers,  but 
inasmuch  as  he  did  not  propose  to  take  any  personal  risk  in 
the  matter,  he  desired  that  it  should  be  provided  that  neither 
attorneys  nor  counsel  should  have  compensation  except  out  of 
the  recovery,  and  so  he  arranged  to  increase  the  proportion  of 
the  recovery  to  be  paid  for  the  services  of  attorneys  and  counsel 
in  order  to  secure  the  services  of  Haines  Brothers,  while  the  lat- 
ter desired  such  an  agreement  as  should  give  them  the  right  to 
a  lien  on,  and  share  in,  that  portion  of  the  recovery  wliich 
Barkley  was  willing  should  go  to  his  attorneys  and  counsel. 

The  parties  evidently  deemed  the  form  of  the  agreements 
adopted  as  best  calculated  to  effect  that  result,  but  that  the 
understanding  was  that  Barkley  was  employing  the  counsel  is 
shown  not  only  by  the  fact  that  he  agreed  that  a  larger  propor- 
tion of  the  recovery  should  be  devoted  to  the  payment  of  conn-  . 
sel  in  the  event  that  the  Haines  Brothers  should  agree  to  take 
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hold  of  the  case,  but  also  by  the  recital  in  the  agreement  that "  It 
is  proposed  by  them  (his  attorneys)  and  agreed  to  by  me  that  I 
employ  lion.  George  Haines  of  Rochester,  for  that  purpose." 

The  agreement  further  provided  the  method  by  which  the 
compensation,  if  any,  should  be  secured  and  the  attorneys 
were  to  be  merely  the  conduit  through  which  the  increase  in 
compensation  should,  in  the  event  only  of  success,  reach  the 
Raines  Brothers,  thus  securing  Barkley  against  the  possibility 
of  other  and  further  demands ;  but  these  were  incidents  to 
the  general  scheme  of  the  employment  of  Raines  Brothers  by 
Barkley,  intended  for  his  protection  as  well  as  that  of  Raines 
Brothers,  and  should  not  be  permitted  to  overcome  the  recital 
that  *'  It  is  *  *  *  agreed  to  by  me  that  I  employ  Hon. 
George  Raines  of  Rochester  for  that  purpose,"  which  clearly 
manifests  the  understanding  of  the  parties. 

If  we  give  to  this  recital  that  full  force  and  eflEect  which  its 
terms  plainly  warrant,  we  must  reach  the  conclusion  that  it 
was  the  intent  of  the  parties  that  Barkley  should  employ  the 
Raines  Brothers  as  counsel  and  that  they  should  be  paid 
through  his  attorneys,  to  whom  he  agreed  to  give  an  increased 
compensation  for  that  purpose  and  for  no  other.  Indeed  the 
agreement  was  to  be  void  unless  Raines  Brothers  should 
accept  tlie  employment.  If  the  contracts  be  so  construed,  it 
will  be  in  accord  with  the  manifest  intention  of  the  parties 
and  work  out  a  just  result  in  this  case,  inasmuch  as  it  allows 
counsel  who  did  the  work  to  share  with  an  attorney  who  did 
not,  in  the  fund  now  in  the  hands  of  the  county  treasurer. 

But  it  is  said  in  the  prevailing  opinion  that  the  statement 
in  the  contract  to  the  effect  that  it  was  agreed  that  Barkley 
should  employ  the  Messrs.  Williams  is  a  mere  recital,  and 
being  in  conflict  with  the  operative  part  of  the  agreement,  the 
former  must  give  way.  Without  discussing  either  the  prin. 
ciple  or  the  authorities  relied  upon  in  support  of  the  argu- 
ment that  the  plain  words  of  recital  in  the  Barkley  contract 
should  be  utterly  disregarded,  it  may  not  be  out  of  place  to 
say  that  the  principle  of  construction  invoked  is  subordinate 
to  that  which  has  often  been  designated  by  this  court  as  the  polar 
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star  of  interpretation,  namely,  the  intent  of  the  parties.  It 
was  said  in  Gillet  v.  Bank  of  America  (160  N.  Y.  549,  556), 
"  In  the  construction  of  written  contracts  it  is  the  duty  of  the 
court,  as  near  as  may  be,  to  place  itself  in  the  situation  of  the 
parties,  and  from  a  consideration  of  the  surrounding  circum- 
stances, the  occasion  and  the  apparent  object  of  the  parties,  to 
determine  the  meaning  and  intent  of  tlie  language  employed. 
Indeed,  the  great  object,  and  practically  the  only  foundation 
of  rules  for  the  construction  of  contracts,  is  to  arrive  at  the 
intention  of  the  parties.  This  is  a  most  conspicuous  and  far 
reaching  rule  and  involves  the  nature  of  the  instrument,  the 
condition  of  the  parties  and  the  objects  which  they  had  in 
view,  and  when  the  intent  is  thus  ascertained,  it  is  to  be 
effectuated  unless  forbidden  by  law.  Contracts  are  not  to  be 
interpreted  by  giving  a  strict  and  rigid  meaning  to  the  general 
words  or  expressions  without  regard  to  the  surrounding  cir- 
cumstances and  the  apparent  purpose  wliich  the  parties  sought 
to  accomplish." 

Applying  this  rule  so  recently  laid  down  by  this  court  to 
these  contracts,  we  take  up  what  has  been  spoken  of  as  the 
operative  part  of  the  contract,  remembering  that  in  the  recital 
it  is  plainly  stated  that  Barkley  was  to  employ  Raines  Brothefs 
as  counsel  in  the  case.  In  effect  its  provisions  are  that  Bark- 
ley agrees  to  deliver  to  Messrs.  Williams  one-half  of  the 
amount  received  of  the  railroad  company  for  two  purposes, 
(m€y  to  compensate  them  for  their  services  as  attorneys,  and, 
hoOj  that  they  should  deliver  the  remainder  to  Raines  Brothers 
in  compensation  for  their  services  as  counsel  and  in  place  of 
any  other  payment  to  them.  It  then  provides  that  the  Messrs. 
Williams  are  to  agree  with  Raines  Brothers  to  compensate 
them  from  the  one-half  that  should  be  turned  over  to  them  for 
serviced,  and  that  in  the  event  that  Raines  Brothers  should  not 
be  employed,  that  the  agreement  should  be  void.  It  seems  to 
be  apparent  from  this  statement  that  the  fundamental  purpose 
of  this  contract  was  to  procure  the  services  of  Raines  Brothers 
for  the  benefit  of  Barkley  and  to  provide  for  their  compensa- 
tion out  of  a  recovery  from  the  railroad  company.     By  tliis 
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contract  the  Messrs.  Williams  were  not  in  any  proper  sense  to 
pay  Kaines  Brothers  for  their  services.  They  incurred  no  per- 
sonal liability,  nor  did  Kaines  Brothers  in  any  way  accept 
their  personal  responsibility  as  security  for  their  pay,  but 
Messrs.  Williams  were  to  deliver  to  Raines  Brothers  a  part  of 
the  particular  fund  which  was  to  consist  of  one-half  of  any 
amount  which  Barkley  should  receive  from  the  railroad  com- 
pany. The  manifest  purpose  of  Barkley's  agreement,  there- 
fore, was  to  pxvvide  a  fund  to  secure  to  the  Raines  Brothers 
compensation  for  their  services.  It  was  only  to  accomplish 
that  purpose  that  the  change  in  the  form  of  the  original  con- 
tract became  necessary.  Nor  was  there  ::ny  provision  in  the 
subsequent  contract  by  which  the  Messrs.  Williams  personally 
agreed  to  compensate  the  Raines  Brothers  for  their  services. 
Barkley  agreed  to  pay  over  one- half  of  the  recovery  against 
the  railroad  company  to  Messrs.  Williams,  not  alone  to  com- 
pensate them,  but  for  the  further  purpose  of  discharging  all 
liability  that  he  should  incur  to  Raines  Brothers  for  any  serv- 
ices that  they  should  render  in  the  action.  In  other  words, 
it  was  the  intent  of  the  parties  to  secure  the  services  of  Raines 
Brothers  and  to  provide  that  tliey  should  be  paid  therefor,  not 
by  the  Messrs.  Williams,  but  by  Barkley  from  the  particular 
fund  which  the  latter  should  set  apart  for  that  purpose  from 
the  recovery,  if  one  should  be  had. 

The  intent  of  the  parties,  as  gleaned  from  the  operative  por- 
tions of  the  contracts,  is,  therefore,  in  harmony  with  the  asser- 
tion of  the  parties  as  expressed  in  the  recital  of  the  first  con- 
tract to  the  eflEect  that  it  was  proposed  by  the  Messrs.  Wil- 
liams and  agreed  to  by  Barkley  that  the  latter  should  employ 
the  Raines  Brothers  as  counsel  in  the  case.  And  the  contract 
should  be  given  the  effect  which  the  parties  to  it  intended. 

I  advise  a  reversal  of  the  order  of  the  Appellate  Division 
and  an  aflSrmance  of  that  of  the  Special  Term. 

Gray,  Bartlett  and  Cullen,  J  J.,  concur  with  Vann,  J., 
for  affirmance ;  Martin  and  Wernkr,  J  J.,  concur  with 
Parkkr,  Ch.  J.,  for  reversal. 

Order  affirmed,  etc. 
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Robert  Emmet  Dunham,  Appellant,  v.  John  A.  Deraisme? 
et  al..  Respondents. 

Will — When  Annuity  a  Charge  upon  the  Real  Estate.  Under 
ft  will  which  bequeaths  an  annuity  to  the  widow  during  her  natural  life, 
to  be  paid  quarterly  by  the  executors,  expressly  charging  the  rents  and 
profits  of  certain  real  estate  with  its  payment  during  such  period,  bcqueatlis 
an  annuity  to  his  son-in-law  during  his  natural  life,  to  be  paid  by  his 
executors  quarterly,  devises  all  the  rest  and  residue  of  the  real  estate  to 
the  testator's  children  and  two  grandchildren,  to  be  divided  between  them 
when  his  youngest  son  arrives  at  the  age  of  twenty-one  or  at  his  decease, 
if  he  should  die  before  attaining  that  age,  directs  the  executors  to  Uike 
possession  and  control  of  the  real  estate,  and,  after  paying  out  of  the  snme 
all  taxes,  assessments,  repairs  and  expenses,  "also  the  said  annuity  herein 
given  to  my  said  wife  and  the  said  annuity  given  to  my  son-in-law 
*  *  *  "  to  credit  the  balance  quarterly  to  the  children  and  grandchil- 
dren, and  finally  gives  and  bequeaths  to  the  children  and  grandchildren 
all  the  rest  and  residue  of  the  personal  estate  to  be  divided  equally  between 
them,  a  provision  being  made  for  a  gift  over  in  case  of  the  death  of  the 
grandchildren  without  issue  before  reaching  the  age  of  twenty -one  years,  the 
Annuity  to  the  son-in-law  remains  a  charge  upon  the  real  property  after 
the  expiration  of  the  period  set  for  the  division  of  such  real  property. 

Dunham  v.  Deraismes,  29  App.  Div.  432,  reversed. 

(Argued  October  17,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  August 
16,  1898,  reversing  an  interlocutory  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  dismissing  tlie  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Thomdike  Saunders  for  appellant.  It  is  plainly  and  inde- 
pendently declared  and  clearly  inferable  from  the  provisions 
of  the  will  that  the  annuity  to  plaintiff  during  his  life  is  a 
charge  on  the  real  estate.  {Crmrford  v.  McCarthy^  159  N. 
Y.  514;  Buclianan  v.  Little^  151  X.  Y.  117;  Clay  v.  Wood^ 
153  N.  Y.  131 ;  Hoe%  v.  Van  lloesen,  1  N.  Y.  121 ;  Goddard 
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V.  Pomeroy,  36  Barb.  547 ;  Beva7i  v.  Cooper,  72  IT.  T.  317 ; 
McCom  V.  McCorn,  100  N.  Y.  511  ;  Briggs  v.  Carroll^  117 
N.  Y.  288  ;  Delaney  v.  Van  Aulen,  84  N.  Y.  IG  ;  Steve7i8oii 
V.  Z<35%,  70  N.  Y.  516.) 

John  E,  Parsons  for  respondents.  The  will  of  the  testator 
did  not  cliarge  tlie  plaintiff's  annuity  upon  liis  real  estate  sub- 
sequent to  the  coining  of  age  of  liis  son,  Francis  John  Joseph, 
at  wliich  time  the  will  directed  the  testator's  real  estate  to  be 
divided  among  his  children  and  grandchildren,  to  whom  he 
devised  it.  (1  Am.  *&  Eng.  Ency.  of  Law.  593,  594 ;  Bevan 
V.  Cooper,  72  N.  Y.  317;  Reynolds  v.  Reynolds,  16  K  Y. 
257 ;  Tollman  v.  Talhnan,  3  Misc.  Eep.  465  ;  Lupton  v.  Lupr 
ton,  2  Johns.  Ch.  614;  Cunningham  v.  ParJ^er,  146  N.  Y. 
29 ;  Keeling  v.  Brown,  5  Ves.  359  ;  Warren  v.  Davies,  2  M. 
&  K.  49;  Delaney  \.  Van  Aulen,  84  K  Y.  16.) 

CcLLEN,  J.  This  action  was  brouglit  to  declare  an  annuity 
bequeathed  to  the  plaintiff  by  the  will  of  John  F.  J.*  Deraismes  a 
lien  upon  the  real  estate  devised  by  said  testator  to  his  children 
and  grandchildren.  It  is  doubtless  true  that  the  personal  estate 
of  a  testator  is  not  only  the  primary,  but  the  sole,  fund  for 
the  payment  of  legacies,  unless  the  testator  has  charged  such 
payment  upon  his  realty  either  exclusively  or  in  aid  of  the 
personalty.  That  intent  must  be  manifested  by  the  will  itself, 
or  in  certain  cases  may  be  made  to  appear  by  proof  of  extrinsic 
facts,  such  as  the  condition  of  the  testator's  estate  at  the  time 
he  made  the  will.  {McCorn  v.  McCorn,  100  K  Y.  511 ; 
Briggs  v.  Carroll,  117  N.  Y.  288.)  In  the  present  case  there 
is  no  proof  of  any  inadequacy  of  the  personalty  to  satisfy  the 
plaintiff's  annuity  and  the  other  legacies.  Therefore,  for  the 
plaintiff  to  succeed  in  his  claim,  reliance  must  be  placed  on 
the  face  of  the  will.  It  is  not  necessary,  however,  to  ch*irge  a 
legacy  on  the  realty  that  there  should  be  express  direction  to 
that  effect  in  the  will ;  it  is  sufficient  if  such  be  the  intent  of 
the  testator  to  be  gathered  from  all  its  provisions.  {Taylor 
V.  Dodd,  58  N.  Y.  335  ;  Kalhflelsch  v.  KallflAsch,  67  N.  Y. 
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354.)  In  the  two  cases  cited  this  court  rested  its  conchision 
that  the  testator  intended  to  charge  the  legacies  on  the  real 
estate  on  the  presence  in  the  wills  then  before  the  court  of  a 
power  of  sale  of  the  real  estate  given  to  the  executors,  for 
which  there  appeared  in  the  will  no  other  sufficient  purpose. 
At  the  same  time  it  has  been  held  that  the  mere  blending  of 
the  personalty  and  realty  in  a  general  residuary  clause  is  not 
sufficient  to  charge  the  legacies  on  the  realty.  {Brill  v. 
Winghty  112  N.  Y.  129.)  Bearing  in  mind  these  general 
rules,  we  now  come  to  the  examination  of  the  various  pro- 
visions of  Mr.  Deraismes'  will. 

In  the  second  clause  of  the  will  the  testator,  after  giving  his 
widow  his  household  furniture  and  certain  other  personal 
property,  bequeaths  to  her  an  annuity  of  $4,800  during  her 
natural  life,  to  be  paid  quarterly  by  his  executors,  and  in 
expi-ess  terms  charges  the  rents  and  profits  of  his  improved 
real  estate  in  the  city  of  New  with  its  payment  during  such 
period.  The  other  provisions  of  this  clause  are  immaterial  to 
the  disposition  of  the  question  before  us.  By  the  third  clause 
of  the  will  the  testator  bequeaths  to  the  plaintiff  an  annuity  of 
$300  during  his  natural  life,  to  be  paid  by  his  executors 
quarterly.  By  the  sixth  clause  of  the  will  he  devises  all  the 
rest  and  residue  of  his  real  estate  to  his  children  and  two 
grandchildren  (the  children  of  a  deceased  child),  to  be  divided 
between  them  when  his  youngest  son  shall  arrive  at  the  age  of 
twenty-one  years  or  at  his  decease  if  he  should  die  before 
attaining  that  age.  He  then  directs  that  his  executors  imme- 
diately upon  his  decease  take  possession  and  control  of  all  the 
real  estate  devised  by  this  clause,  receive  the  rentSj  issue  and 
profits  thereof,  and  after  paying  out  of  the  same  all  taxes, 
assessments,  repairs  and  expenses,  "also  the  said  annuity 
'  herein  given  to  my  said  wife  and  the  said  annuity  given  to 
my  son-in-law,  Kobert  Emmet  Dunham;"  to  credit  the  balance 
or  remainder  quarterly  to  his  said  chikli*en  and  gi-andchildren. 
The  seventh  clause  provides  for  the  a|)i)lication  of  such  part 
of  the  balance  of  the  income  as  may  not  be  necessary  for  the 
support  of  the  devisees  to  nuiking  improvements  on  testator's 


68  Dunham  ?'.  Dkraismks.  [Nov\, 


Opinion  of  the  Court,  per  Cullen,  J.  [Vol.  165. 


real  estate.  The  eighth  clause  makes  provision  for  the 
guardianship  for  such  of  the  devisees  as  may  be  infants.  By 
the  ninth  clause  the  testator  gives  and  bequeaths  unto  said 
children  and  grandchildren,  naming  them,  all  the  rest  and 
residue  of  his  personal  estate,  to  be  divided  equally  between 
them,  except  that  the  two  grandchildren  are  to  take  but  one 
share,  and  provision  is  made  for  a  gift  over  in  case  of  their 
death  without  issue  before  attaining  the  age  of  twenty-one 
years. 

From  this  analysis  of  the  will  it  appears  that  the  real  estate 
was  to  be  held  in  trust  until  the  youngest  son  of  the  testator 
should  become  of  age  (if  he  should  live  so  long),  a  period  of 
over  sixteen  years  from  the  death  of  the  testator  and  of 
eighteen  years  from  the  execution  of  the  will,  while  the  per- 
sonal estate  was  immediately  distributable  upon  the  testator's 
death,  except  the  share  given  to  the  grandchildren,  which 
would  necessarily  be  retained  by  the  executors  to  await  the 
contingency  of  those  legatees  dying  under  age  and  without 
issue.  For  this  same  period  of  sixteen  years  the  income  from 
the  real  estate  was  to  be  applied  to  the  plaintiff's  annuity.  It 
seems  to  us  that  to  assume  the  testator  meant  that  this  annuity 
should  be  paid  for  this  long  period  out  of  the  income  of  the 
realty,  and  then  on  the  arrival  of  the  youngest  son  at  age  or 
at  his  death  the  burden  of  its  payment  should  be  shifted  to 
the  personalty,  the  distribution  of  which  was  to  be  made 
immediately  upon  the  testator's  decease,  would  be  to  ascribe 
to  him  a  moat  unreasonable  intent.  It  is  said  that  only 
the  residue  of  the  personalty  is  bequeathed  to  the  children 
and  grandchildren,  and  that  a  sum  sufficient  to  produce  this 
annuity  might  have  been  retained  from  the  personalty  at  the 
time  of  its  distribution.  We  do  not  think  that  this  suggestion 
sufficiently  answers  our  objection  to  this  construction  of  the  will. 
If  it  were  adopted  it  would  follow  that  the  fund  would  have 
necessarily  to  be  held  for  sixteen  years  to  await  the  contingency 
of  the  annuitant  surviving  the  termination  of  the  trust  of  the 
real  estate,  during  tliat  time  to  serve  no  other  purpose  and  its 
income  to  be  divided  among  the  legatees.     It  is  urged  that  at 
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the  termination  of  the  trust  the  real  estate  is,  in  terms,  given 
absolutely  to  the  devisees.  This  is  true,  but  surely  the  gift 
was  subject  to  the  annuity  to  the  widow  ;  for  this  is  in  equally 
express  terms  charged  upon  such  real  estate.  There  would  be 
nuieli  force  in  the  argument  that  the  fact  that  the  widow's 
annuity  is  in  terms  charged  on  the  realty  while  no  such  provis- 
ion is  found  as  to  that  of  the  plaintiff  indicates  an  intent  not 
to  so  charge  the  latter  were  it  not  that  in  the  sixth  -clause  of  the 
will  these  two  annuities  are  grouped  together  and  their  pay- 
ment directed  from  the  income  of  the  real  estate.  This  latter 
fact  tends  to  show  that  it  was  not  intended  to  make  any  dis- 
tinction between  the  two.  It  is  also  contended  that  the  devise 
to  the  children  is  found  in  the  will  subsequent  to  the  bequest 
of  the  plaintiff's  annuity  and  that  if  there  is  inconsistency 
between  the  two  provisions  the  latter  must  prevail.  We  think 
there  is  no  inconsistency.  This  question  seems  to  be  disposed 
of  by  the  decision  of  this  court  in  Buchanan  v.  Little  (154 
N.  Y.  147).  In  that  case  there  was  a  gift  of  tlie  estate,  real 
and  personal,  in  trust,  first,  to  pay  two  annuities  during  the 
lives  of  the  annuitants,  and  then  to  divide  the  remainder  of 
the  income  between  the  testator's  two  daughters,  and  upon  the 
death  of  the  daugliters  the  testator  gave  all  his  property,  real 
and  personal,  to  their  children.  It  was  held,  reversing  the 
court  below,  that  despite  this  broad  language,  "  all  my  property, 
both  real  and  personal,"  the  annuities  survived  the  termina- 
tion of  the  trust  and  constituted  a  lien  on  the  estate  in  the 
hands  of  the  ultimate  devisees  and  legatees,  which  could  be 
discharged  by  paying  the  annuitants  the  value  of  their  respec- 
tive annuities.  In  conclusion,  we  can  only  say  that  the  scheme 
of  this  will  is  in  our  judgment  inconsistent  with  any  other 
intent  than  tliat  the  annuity  should  be  paid  out  of  the  real 
estate  or  its  income. 

The  judgment  of  the  Appellate  Division  should  be  reversed, 
and  that  of  the  Special  Term  modified  so  as  to  declare  that 
the  plaintiff's  annuity  is  a  charge  on  the  real  estate  in  the 
hands  of  the  defendants;  that  the  plaintiff  recover  of  the 
defendants  the  amount  of  such  annuity  which  has  accrued 
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probate  and  letters  te.stamentary  subsequently  issued  thereon 
to  Lawrence  Marcelhis  us  sole  executor  thereof.  By  her  will 
testatrix  gave  various  legacies  to  her  children  and  grand- 
n,  and  then  gave  to  her  two  sons,  Pe^er  and  John,  all 
the  rest  iXL^  residue  of  her  estate. 

The  first  codicil  recited  that  her  son  John  had  been  deprived 
of  his  mental  anc'  'liodily  health,  and  that  he  had  considerable 
property  given  to  hinr'^V  the  will  of  his  father.  It  also  pro- 
vided that,  if  he  should  not  be  perfectly  restored  to  his  men- 
tal capacity,  or  if  restored  li\should  die  without  legal  issue, 
the  devise  to  him  in  the  testator^N^l  was  revoked,  and  Peter 
was  to  have  all  of  her  residuary  estafc^subject,  however,  to  a 
provision  that  if  the  property  devised^^John  by  his  father 
should  be  insufficient  for  his  support,  Peteh^hould,  out  of  the 
estate  thereby  ^iven  to  him,  appropriate  aiW^^use  sufficient 
thereof  to  constitute  an  amount  necessary  to  am^y  and  com- 
fortably support  John  during  his  natural  life,  jjie  second 
codicil  appointed  Lawrence  Mareellus  as  executor  in'^Jie  place 
of  Peter  who  died  before  the  testatrix  and  previoiR  to  the 
making  of  the  last  codicil. 

Peter  Mareellus  left  him  surviving  the  claimant,  his  lole 
heir  and  next  of  kin.     John  and  the  testatrix  lived  with   he 
claimant  in  the  city  of  Schenectady  before  and  at  the  time  if 
the  testatrix's  death.     On    the  day  following  her  death  the 
claimant  and  the  executor  went  to  the  claimant's  house,  where 
the  testatrix  and  John  had  lived,  and,  at  the  request  of  th.e 
executor,  John  produced  a  box  in  which  the  testatrix  kept  her 
money  and  of  which  he  then  had  the  key.     In  this  box  there 
was  found  sixty-five  hundred  dollars  in    bills,  besides  some 
coin.     The  bills  were  counted,  returned  to  the  box,  the  box 
locked  and  the  key  left  in  the  possession  of  John.     There  was 
no  evidence  showing  what  subsequently  became  of  the  money. 
Xor  was  there  any  evidence  that  any  demand  for  it  was  ever 
made  upon  John,  or  that  lie  ever  used  or  appropriated  any 
part  thereof. 

At  the  death  of  the  testatrix  she  also  owned  a  mortgage 
given  to  secure  one  thousand   dollars,  executed  by  Theodore 
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W.  Sanders,  which,  on  the  seventh  of  April,  1S77,  was  deliv- 
ered by  the  executor  to  Jolni  wlio  gave  a  receipt  therefor  as 
follows :  "  Received  April  7th,  1877,  of  L.  M.,  sole  executor, 
etc.,  of  S.  M.,  late  of  the  city  of  Schenectady,  deceased,  a 
bond  and  mortgage  executed  by  Theodore  W.  Sanders  and 
assigned  to  said  deceased  by  Lewis  E.  Garnsey,  on  which  there 
was  due  on  the  2d  of  April,  1877,  one  thousand  dollars,  to 
apply  on  legacy  to  roe  in  and  by  the  will  of  said  deceased. 
J.  N.  Marcellus."  Subsequently  John  executed  a  satisfaction 
of  the  mortgage  which  was  discharged  of  record  December 
29,  1881. 

John  N.  Marcellus  died  intestate  April  11,  1892,  without 
issue  and  without  having  been  perfectly  restored  to  his  mental 
capacity.  Lawrence  Marcellus,  the  executor  of  the  will  of 
Sarah,  died  between  1886  and  1889.  There  was  no  evidence 
that  he  ever  rendered  an  account  as  executor ;  that  he  ever 
paid  any  of  the  debts  or  legacies  as  provided  in  his  testatrix's 
will,  or  that  any  one  has  ever  been  appointed  administrator  of 
the  goods  and  property  of  Sarah  Marcellus  which  were  left  by 
him  nuadministered. 

The  foregoing  are  the  essential  facts  found  by  the  surrogate 
80  far  as  they  have  any  application  to  the  questions  involved 
upon  this  appeal.  Upon  those  facts  the  Surrogate's  Court 
held  :  1.  That  under  the  will  of  Sarah  Marcellus  the  claimant 
was  entitled  to  the  entire  residue  of  her  estate  that  should 
remain  after  the  payment  of  her  debts  and  the  legacies  men- 
tioned in  the  will,  subject  to  a  charge  for  the  necessary  sujv 
port  of  John,  and  also  subject  to  a  defeasance  as  to  one-half 
of  such  residue  in  case  John  should  become  fully  restored  to 
his  mental  capacity,  and  tliat  the  claimant  had  the  right  to 
demand  and  receive  from  the  executor  of  Sarah  Marcellus 
the  entire  residue  of  her  personal  estate  after  the  pay- 
ment of  her  debts  and  the  legacies  mentioned  in  the  will. 
2.  That  under  the  will  and  codicils  of  his  mother,  John 
took  only  a  contingent  interest  in  las  mother's  estate  depend- 
ent upon  his  becoming  fully  restored  to  his  mental  capacity ; 
8.  That  when  the  box  containing  the  same,  with  the  key,  was 
10 
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left  ill  his  possession,  Jolin  became  a  gratuitous  bailee  of  the 
sixty-five  hundred  dollars  mentioned,  and  that  such  possession, 
in  the  absence  of  evidence  that  he  ever  appropriated  it  to  his 
own  use,  or  that  the  same  was  ever  demanded,  did  not  con- 
stitute a  conversion  thereof,  or  make  him  liable  therefor  in  an 
action  brought  to  recover  the  same  against  him  or  his  legal 
representatives ;  4.  That  if  any  right  of  action  existed  against 
John  for  the  recovery  of  that  money,  it  accrued  when  the 
right  of  Lawrence  Marcellus  as  executor  to  demand  the  same 
was  complete,  that  is,  wlien  he  was  appointed  as  such  execu- 
tor in  1872,  and  that  such  right  of  action  is  barred  by  the 
Statute  of  Limitations;  5.  That  the  claimant  has  no  right  of 
action  or  legal  claim  to  recover  either  or  any  of  the  items 
stated  in  his  claim  upon  which  this  proceeding  is  based,  but 
that  if  any  such  right  of  action  or  claim  exists,  it  is  vested  in 
some  one  appointed  or  to  be  appointed  as  administrator  of 
the  goods  and  chattels  of  Sarah  Marcellus  which  were  left 
unad ministered  by  the  executor  at  the  time  of  his  death ;  and, 
6.  That  the  claim  made  by  Richard  Marcellus  should  be  dis- 
allowed, with  costs. 

Upon  that  decision  a  decree  was  entered  disallowing  the 
claim  of  Richard  Marcel  his. 

J,  TL  Clate  for  apj)ellant.  The  claim  herein  was  improp- 
erly rejected  by  the  surrogate.  {Matter  of  Van  Dyke^  44 
Hun,  394;  Pitkin  v.  Wilcox,  34  N.  Y.  S.  R.  441;  Matter  of 
Perry,  37  N.  Y.  S.  R.  576 ;  Spencer  v.  See,  5  Redf.  446 ; 
Griffin  V.  Shepard,  124  N.  Y.  70 ;  Ilain  v.  Van  Orden,  84 
N.  Y.  257 ;  Everitt  v.  Everitt,  29  N.  Y.  75 ;  Fargo  v. 
Squires,  154  X.  Y.  258 ;  Gillert  v.  Taylor,  148  X.  Y.  298 ; 
Trustees  Harvard  College  v.  Quiim,  3  Redf.  514.) 

S,  W.  Jackson  for  respondents.  The  evidence  fails  to  show 
a  right  of  recovery  or  allowance  of  the  ^6,500  item.  (1  Cow. 
Tr.  241 ;  Fuller  v.  TA>wis,  13  How.  Pr.  219;  Brown  v.  Cook, 
9  Johns.  361;  Gurney  v.  Kenney,  2  \L  I).  Smith,  133; 
MandeviUe  v.  Reynolds,  ^%  N.  Y.  534 ;  Ilartioell  v.  Root^ 
19  Johns.  345.) 
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Martin,  J.  This  was  a  special  proceeding  in  the  Surro- 
gate's Court  of  Schenectady  county  instituted  by  one  of  the 
administrators  of  the  estate  of  John  JN .  Marcellus  to  establish 
a  claim  in  his  own  favor  against  the  estate  of  his  intestate. 
The  first  question  presented  is  whether  the  Surrogate's  Court 
had  jurisdiction  to  entertain  the  application  of  the  appellant, 
or  to  make  any  decree  in  the  proceeding  thus  inaugurated. 
We  think  it  had.  This  court,  in  Matter  of  Ryder  (3  Silver- 
nail's  K  T.  Ct.  Appeals  Eeps.  607 ;  129  N.  Y.  640,  642), 
held  that  a  Surrogate's  Court  had  no  jurisdiction  to  entertain 
a  proceeding  for  the  sole  purpose  of  permitting  an  executor  to 
prove  his  claim  against  his  decedent's  estate,  but  when  that 
decision  was  made  chapter  460  of  the  Laws  of  1837,  which 
provided  that  "  no  part  of  the  property  of  the  deceased  shall 
be  retained  by  an  executor  or  administrator  in  satisfaction  of 
his  own  debt  or  claim,  until  it  shall  have  been  proved  to  and 
allowed  by  the  surrogate,  and  such  debt  or  claim  shall  not  be 
entitled  to  any  preference  over  others  of  the  same  class,"  had 
been  repealed  and  no  equivalent  provision  had  been  adopted. 
But  subsequently  section  2719  of  the  Code  of  Civil  Procedure 
was  amended  by  chapter  686  of  the  Laws  of  1893,  by  insert- 
ing therein  the  provision  which  was  formerly  contained  in  the 
statute  of  1837.  Therefore,  it  becomes  obvious  that  as  the 
decision  in  the  Ryder  case  was  based  upon  the  repeal  of  the 
statute  of  1837,  and  as  that  statute  has  since  been  re-enacted, 
that  case  has  no  application  to  this.  As  the  law  now  stands, 
the  previous  decisions  of  this  court  under  the  statute  of  1837, 
to  the  effect  that  such  jurisdiction  is  vested  in  the  Surrogate's 
Court  by  virtue  of  that  provision  of  the  statute,  are  pertinent 
and  controlling.  {KyU  v.  KyU,  67  N.  Y.  400,  408 ;  Shakes- 
peare V.  Markhauby  72  N.  Y.  400 ;  Bonyhton  v.  Flinty  74 
N.  Y.  476.) 

Assuming  then,  as  we  must,  that  the  Surrogate's  Court  had 
jurisdiction  of  this  proceeding,  the  question  is  presented 
whether  any  error  of  law  was  committed  which  requires  a 
reversal  by  this  court.  The  decree  of  the  surrogate  was 
affirmed  by  the  Appellate  Division.     While  the  decision  of 
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that  court  is  said  to  have  been  iinaninions,  we  find  nothing  in 
the  record  showing  that  fact,  and  it  must,  therefore,  be  treated 
as  otherwise  in  determining  the  questions  presented  upon  this 
appeal. 

The  only  substantial  error  claimed  by  the  appellar  t  is  that, 
in  view  of  the  evidence  given  upon  the  trial,  the  learned  sur- 
rogate was  not  justified  in  refusing  to  allow  his  claim.  It 
cannot  be  held,  as  a  matter  of  law,  that  the  appellant's  claim 
should  have  been  allowed.  We  are  of  the  opinion  that  the 
findings  of  fact  contained  in  the  decision  of  the  surrogate 
were  sustained  by  the  evidence,  and  that  the  surrogate,  upon 
the  proof  before  him,  was  justified  in  rejecting  the  claim. 

Practically  the  only  evidence  in  the  case  was  the  testimony 
of  the  claimant  liimself,  who  was  a  vitally  interested  witness. 
Therefore,  the  question  of  his  credibility  was  presented  for 
the  surrogate  to  pass  upon.  Ho  was  not  compelled  to  find  in 
the  appellant's  favor  simply  because  he  had  testified  to  matters 
more  or  less  improbable  which  tended  to  establish  his  claim, 
especially  where,  if  all  to  which  he  testified  was  found  true, 
it  was  insufticient  to  require  a  decision  in  his  favor.  Public 
policy  required  that  his  claim  against  the  estate  he  represented 
should  be  established  by  very  satisfactory  evidence,  and  it  was 
the  plain  duty  of  the  surrogate,  in  the  absence  of  such  proof,  to 
reject  it.  {Matter  of  Vaii  SlooUn  v.  Wlieeler,  140  N.  Y.  624, 
633.)  The  evidence  in  this  case  fell  far  short  of  being  sufli- 
cient  to  require  an  allowance  of  the  appellant's  claim,  and  the 
decision  of  the  learned  surrogate  disallowing  it  was  properly 
afiirmed  by  the  court  below. 

We  know  of  no  principle  upon  which  the  claimant  was 
entitled  to  recover  against  the  estate  of  which  he  was  an 
administrator  upon  a  demand  which  clearly  belonged  to  the 
estate  of  Sarah  Marcellus,  and  which  should  have  been 
enforced  by  the  executor  of  that  estate,  or  after  his  death  by 
an  administrator  of  such  goods  and  chattels  as  were  left  unad- 
ministered.  That  tlie  claim  to  the  property  in  question  upon 
the  death  of  Sarah  ^larcellus  vested  in  her  executor,  subject 
to  the  provisions  of  her  will  and  codicils,  there  can  be  no 
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doubt.  The  property  in  question,  together  with  her  other 
property,  was  required  by  her  will  to  be  first  devoted  to  tlie 
payment  of  her  debts  and  general  legacies.  Ilence,  no  part 
of  it  could  be  claimed  by  the  appellant  until  such  debts  and 
legacies  were  paid  and  the  estate  of  Sarah  was  settled  by  the 
executor,  or  by  an  administrator  to  be  thereafter  appointed  to 
administer  upon  the  property  remaining  in  the  executor's 
hands  at  the  time  of  his  death. 

We  are  also  of  the  opinion  that  even  if  the  proceeding  was 
properly  instituted  by  the  appellant,  and  the  title  to  the  residue 
of  the  estate  after  the  payment  of  the  debts  and  general  lega- 
cies vested  in  him,  still  that  the  proof  was  insufficient  to  show 
that  the  sixty -five  hundred  dollars  remained  in  the  hands  of 
John  N.  Marcellus  at  the  time  of  his  death,  or  that  the  one- 
thousand-doilar  mortgage  was  not  properly  disposed  of  by  the 
executor  in  contributing  to  John's  support  according  to  the 
provisions  of  the  will  and  codicils.  The  proof  merely 
discloses  that  on  the  day  following  the  death  of  the  testa- 
trix the  money  in  question  and  the  mortgage  were  in  the 
hands  of  John  N.  Marcellus.  Letters  testamentary  were  not 
issued  to  the  executor  until  more  than  ten  days  later,  and 
until  then  he  was  not  entitled  to  the  possession  of  the  property, 
nor  would  he  have  been  justified  in  interfering  with  it  further 
than  was  necessary  for  its  preservation  or  safekeeping.  (Code 
Civil  Procedure,  §  2G13.)  Therefore,  if  it  was  safe  in  the 
hands  of  John  N.  Marcellus,  the  executor  properly  permitted 
it  to  remain  there  until  letters  were  issued.  When  they  were 
issued,  it  then  became  his  duty  to  take  possession  of  the  prop- 
erty and  administer  it  according  to  the  provisions  of  his  tes- 
tatrix's will.  In  the  absence  of  proof  to  the  contrary,  it  is  to 
be  presumed  he  discharged  that  duty.  The  general  presump- 
tion is  that  no  official  or  person  acting  under  an  oath  of  office 
will  do  anything  contrary  to  his  official  duty,  or  omit  anything 
which  his  official  duty  requires  to  be  done.  {MandeviUe  v. 
Reynolds,  68  N.  Y.  528,  534;  Hart  well  v.  Hoot,  19  Johns. 
345.)  The  same  presumption  obtains  as  to  a  servant's  having 
discharged  the  duty  imposed  upon  him.    {Ttumer  v.  Kotnven- 
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hoven^  100  N.  Y.  115.)  That  presumption  was  strengtliened 
by  tlie  fact  that  the  mortgage  was  in  the  possession  of  the 
executor  and  transferred  by  him,  as  there  is  no  reason  to  sup- 
pose that  he  would  have  taken  possession  of  the  mortgage  and 
not  taken  the  money  at  tlie  same  time.  There  is  certainly  no 
proof  in  the  record  to  show  that  the  executor  did  not  take 
possession  of  tlie  money  as  well  as  the  mortgage,  or  that  the 
former  was  not  in  his  possession  at  the  time  of  his  death ;  nor 
was  there  evidence  sufficient  to  justify  the  surrogate  in  hold- 
ing that  the  mortgage  was  not  properly  tmnsferred  to  John 
X.  Marcellus  by  the  executor. 

Without  further  discussion  of  the  questions  argued  upon 
this  appeal  and  presented  by  the  briefs  of  the  I'espective 
counsel,  we  think  it  is  apparent  that  the  evidence  before  the 
surrogate  was  insufficient  to  justify  him  in  holding  otherwise 
than  that  the  claim  of  the  appellant  should  be  rejected. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Bartlktt,  Yann,  Cullen  and  Wer- 
ner, JJ.,  concur. 

Judgment  affirmed. 


Henry  M.  Bearing,  as  Trustee  for  the  Creditors  of  The 
Elms  Buggy  Company,  a  Corporation,  Appellant,  -y. 
McKinnon  Dash  and  Hardware  Company,  Limited, 
et  al..  Respondents. 

1.  Comity  —  Enforcement  within  State  of  Instrument  Valid 
UNDER  Lex  DoMiciLn.  Judicial  comity  does  not  require  tlie  courts  of 
this  state  to  enforce  any  clause  of  an  instrument  executed  by  a  foreign 
corporation  to  secure  creditors,  which,  even  if  valid  under  the  lex  donii- 
cilii,  conflicts  with  the  policy  of  the  state  relating  to  property  within  its 
borders,  or  impairs  the  rights  or  remedies  of  domestic  creditors. 

2.  Transfer  Valid  where  Made,  when  Invalid  Here — Effect  on 
PuoPERTY  within  THE  State.  A  transfer  in  another  state,  although 
valid  there,  which  would  be  void  as  to  creditors  if  made  here,  does  not 
confer  title  to  personal  property  situated  here  that  is  good  as  against  a 
resident  of  this  state  armed  with  legal  process  to  collect  a  debt. 

3.  Trust  Mortgage  Executed  nv  Foreign  CoRroRATioN  —  Validity 

AS  TO  CUAITELS  WITHIN  THIS  StATE  —  EFFECT  OF  PROVISION  FOR  FORCKD 
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Extension  of  Term  of  Credit.  Ad  instrument,  executed  by  an  insol- 
vent foreign  corporation,  which  according  to  the  law  of  the  domicile,  duly 
proved  on  the  trial,  is  a  trust  mortgage  upon  chattels,  is,  even  if  valid 
under  the  lex  domicilii,  invalid  as  to  chattels  within  this  state  and  inef- 
fectual to  withdraw  them  from  attachment  by  domestic  creditors  of  the 
foreign  corporation,  where  it  permits  the  corporation  to  keep  possession 
of  the  property  and  continue  its  business,  to  buy,  manufacture  and  sell 
'*iu  the  usual  course  of  trade,"  requires  all  creditors  before  they  can  take 
any  benefit  therefrom  to  come  in  under  it  and  accept  its  terms,  and  if 
their  debts  become  due  before  the  mortgage  to  so  extend  the  time  of  pay- 
ment that  they  cannot  be  enforced  until  after  the  mortgage  matures,  a 
period  of  ninety  days,  and  provides,  without  specifying  the  time,  that 
the  corporation  shall  furnish  the  trustee  with  a  schedule  of  the  names  of 
the  creditors  and  the  amount  of  their  claims,  which  shall  be  taken  to  be  a 
part  of  the  instrument  so  far  as  designating  the  persons  to  whom  the  resi- 
due of  the  proceeds,  realized  upon  the  sale  of  the  property,  after  the  pay- 
ment of  the  expenses,  taxes,  etc.,  shall  be  distributed. 

4.  When  Instrument  Valid  on  Face  may  be  Attacked  for  Actual 
Fraud.  Independent  of  the  coercive  provisions  of  the  instrument  w^hich 
rendered  it  void  upon  its  face,  the  peculiar  circumstances  of  the  case  held 
to  present  a  question  of  fact  as  to  actual  and  intentional  fraud  on  the 
part  of  the  mortgagor.  * 

5.  Necessity  of  Pleading  Provisions  Relating  to  Fraudulent 
Conveyances.  A  pleader  who  seeks  to  justify  the  seizure  of  goods  under 
^egal  process,  notwithstanding  a  previous  transfer,  is  not  required  to 
refer  to  the  statutory  provisions  relating  to  fraudulent  conveyances.  It  is 
sufficient  to  allege  that  the  goods  levied  upon  were  the  property  of  the 
person  against  whom  the  process  was  issued,  or  that  he  had  a  leviable  or 
attachable  interest  therein.  The  portions  of  the  Statute  of  Frauds  that 
are  waived,  unless  pleaded,  relate  to  contracts  which  although  previously 
<»pable  of  valid  proof  by  parol  evidence,  are  declared  to  be  void  unless  in 
writing. 

^ring  v.  McKinnan  Dash  &  Hardware  Co,,  83  App.  Div.  31,  affirmed, 
(^gued  October  17,  1900;  decided  November  27,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
-August  4r,  1898,  which  reversed  a  judgment  in  favor  of  plain- 
^^ff  entered  upon  a  verdict,  and  an  order  denying  a  motion  for 
*  new  trial  and  granted  a  new  trial. 

This  is  an  action  of  replevin  brought  by  the  plaintiff,  as 
trustee  for  the  creditors  of  a  corporation  organized  under  tlie 
laws  of  another  state,  to  recover  the  possession  of  a  quantity 
of  buggies  attached  by  a  sheriff  in  this  state.     The  defendants 
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are  tlio  indernintors  of  the  sheriff  and  were  substitnted  as  par- 
ties in  his  place  pursuant  to  the  provisions  of  the  Code  of 
Civil  Procedure.  They  justify  through  him  under  an  attach- 
ment issued  out  of  the  Supreme  Court  on  the  27th  of  June, 
1896,  in  favor  of  the  McKinnon  Dash  cfe  Hardware  Company, 
a  domestic  corporation,  against  the  Elms  Buggy  Company,  a 
corporation  formed  under  the  laws  of  the  state  of  Michigan, 
and  levied  upon  the  property  in  question  while  stored  in  the 
city  of  Kochester. 

The  title  of  the  plaintiff  depends  upon  a  certain  indenture 
executed  in  the  state  of  Michigan  on  the  22nd  of  May,  1896, 
between  the  Elms  Buggy  Company,  as  party  of  the  first  part, 
and  the  plaintiff,  as  party  of  the  second  part.  The  first  party, 
after  reciting  its  insolvency,  purports  to  "  grant,  bargain,  sell 
and  mortgage  unto  the  said  party  of  the  second  part,  as  trus- 
tee for  the  said  creditors,"  all  its  personal  property,  consisting 
among  other  things  of  buggies,  finished  and  unfinished,  and 
material  and  tools  for  making  buggies,  "  said  goods  and  chat- 
tels now  remaining  and  continuing  in  the  possession  of  said 
party  of  the  first  part  at  its  factory  in  said  city  of  Albion, 
county  of  Calhoun  and  state  of  Michigan."  "  Said  first  party 
also  simultaneously  herewith  mortgaging  to  said  trustee  all  its 
realty  in  said  city  of  Albion,  where  its  factory  is  located  and 
it  is  doing  business,  *  *  *  in  trust  for  the  same  purposes 
hereinafter  expressed." 

The  instrument  also  covered  buggies  stored  in  the  states  of 
New  York,  Iowa  and  Wisconsin,  and  required  the  party  of 
the  second  part,  as  trustee,  to  dispose  of  the  property  thus 
transferred  "  at  any  time  in  the  best  manner  and  for  the  best 
prices  he  can  obtain  for  the  same  at  wholesale,  retail  or  in  job 
lots,  as  in  his  judgment  shall  be  best  for  the  beneficiaries 
herein,  and  to  receive  payment  therefor,  and  to  apply  the 
proceeds  in  the  manner  hereinafter  provided,  after  deducting 
all  necessary  expenses  of  taking  possession  of  the  same  and 
of  disposing  thereof ."  Then  follows  a  list  of  creditors,  four  in 
number,  whose  claims  amount  in  the  aggregiite  to  $51,000, 
including  the  First  National    Bank  of  Albion   for  $41,000, 
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evidenced  by  promissory  notes  raade  by  said  first  party,  one 
of  which  for  $15,000  was  indorsed  by  Fred  L.  Elms,  and 
another  for  $6,000  was  indorsed  by  Charles  B.  Gale. 

It  appeared  by  extrinsic  evidence  that  said  Elms  and  Gale 
constituted  one-half  of  the  directors,  and  by  the  execution  of 
said  indenture  that  the  former  was  president  and  the  latter 
secretary  of  the  Elms  Buggy  Company.  It  a^so  appeared 
that  the  plaintiff  was  cashier  of  the  First  National  Bank  of 
Albion,  the  principal  creditor. 

The  instrument  then  continues :  '^  And  it  is  also  indebted 
to  divers  and  sundry  other  persons,  firms,  corporations,  etc., 
elsewhere,  in  divers  amounts  aggregating  about  the  sum  of 
$34^000 ;  therefore,  these  presents  are  upon  the  express  condi- 
tion that  if  the  party  of  the  first  part  shall  and  do,  ninety 
days  after  date  hereof,  well  and  truly  pay  or  cause  to  be  paid 
to  the  several  creditors  and  classes  of  creditors  before  men- 
tioned, in  the  order  above  mentioned,  the  sevei*al  debts,  lia- 
bilities and  obligations  to  them  and  each  member  thereof 
respectively  owing  *  *  *  and  shall  also  pay,  satisfy 
and  discharge  all  of  its  other  indebtedness  and  liabilities, 
whether  specifically  named  or  not  but  intended  to  be  secured 
hereby,  then  this  instrument  to  be  void ;  otherwise  to  remain 
in  full  force." 

After  a  covenant  by  the  first  party  to  pay  said  debts  within 
the  period  mentioned  there  followed  what  is  known  as  the 
"  coercive  clause,"  to  wit :  "  Aud  it  is  expressly  understood 
that  each  and  every  of  the  said  persons  and  corporations 
above  mentioned  or  referred  to,  and  who  are  intended  to  be 
benefited  hereby,  shall  accept  and  abide  by  the  terinB  and 
conditions  of  this  secu7*ity,  a/nd  the  same  shaU  only  operate 
in  favor  of  those  who  shall^  after  knowledge  hereof y  avail 
themselves  of  the  security  of  this  instrument  amd  accept  and 
abide  by  the  terms  and  conditions  hereof  y  and  all  whose  d^bts 
are  d^ue  or  to  becofne  due  within  ninety  days  shall  assent  to 
an  extension  of  the  same  for  said  periodP 

If  default  was  made  in  the  payment  of  any  of  the  debts 
by  the  first  party,  or  if  it  should  dispose  of  its  property 
11 
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^'  except  in  accordanee  with  the  terms  of  this  agreement,"  as 
thereinafter  specified,  or  should  remove  any  part  thereof  from 
its  factory  without  the  consent  of  the  second  party,  "  except 
in  the  usual  course  of  trade  and  in  accordance  with  the  terms 
and  conditions  of  this  mortgage,"  or  if  the  first  party  should 
*'  deem  himself  or  said  debts  insecure,"  he  was  entitled  to  take 
possession  of  the  property  and  "  make  sale  thereof  at  public 
auction,  at  wholesale,  retail,  or  in  job  lots,  to  the  highest  bidder 
or  bidders,  or  at  private  sale  and  in  bulk  or  parcel  at  his 
option." 

From  the  moneys  realized  "upon  this  mortgage  in  any 
manner  by  said  trustee,"  he  was  required  to  pay  the  expenses 
of  executing  the  trust,  all  taxes,  insurance  and  a  reasonable 
compensation  to  himself  for  his  services,  and  out  of  the  remain- 
der to  pay  the  preferred  creditors  in  the  order  named,  and  if 
anything  was  then  left  from  the  proceeds  of  either  mortgage 
to  "  pay  all  of  the  other  creditors  of  said  first  party  in  full 
who  accept  of  this  security  and  assent  thereto  if  there  be  in 
his  hands  a  sufficient  sum  for  that  purpose,"  otherwise  to  pay 
the  remainder  "to  all  other  creditors  of  said  first  party  so 
accepting^  ratably,  share  and  share  alike."  It  was  expressly 
provided  that  the  proceeds  of  said  real  estate  mortgage  should 
"  be  used  and  applied  in  the  same  order  and  in  the  same  way 
as  the  avails  of  this  mortgage." 

The  first  party  agreed  to  "  furnish  the  trustee  with  a  com- 
plete list  or  schedule  of  the  names  and  post  office  addresses  of 
the  creditors  not  hereinbefore  mentioned  specifically,  together 
with  the  amount  of  indebtedness  owing  by  said  first  party  to 
them  respectively,  and  the  same  when  complete  shall  be  taken 
to  be  a  part  of  this  instrument,  so  far  as  designating  the  per- 
3on8  to  whom  said  residue  shall  be  distributed,  and  to  whose 
benefit  the  provisions  of  this  instrument  and  the  avails  of  said 
real  estate  mortgage  shall  inure  after  payment  of  the  expenses 
and  other  indebtedness,  as  before  provided.  And  after  the 
payment  in  full  of  all  said  claims,  charges  and  expenses,  in 
the  m-atmer  aforesaid^  and  in  the  order  aforesaid,  said  second 
party,  as  such  trustee,  shall  deliver  the  surplus  remaining  in 
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hifi  hands,  if  any,  to  said  party  of  the  first  part,  its  successors 
and  assigns.  It  is  believed  by  the  firsl  party  that  it  is  for  the 
benefit  and  advantage  of  the  creditors  for  it  to  continue  the 
business  of  manufacturing  until  such  time  as  it  shall  have  used 
up  all  of  its  stock  now  on  hand,  for  the  purpose  of  transform- 
ing the  raw  material  into  manufactured  stock,  and  in  case 
some  certain  lines  should  be  exhausted,  that  it  should  buy 
sufficient  new  material  of  any  kind  not  on  hand  necessary  to 
con  plete  the  working  up  of  any  other  available  for  that  pur- 
pose. For  this  reason  said  first  party  contemplates  the  con- 
tinuance of  its  said  business,  and  of  selling  its  said  product 
for  the  benefit  of  those  secured."  The  first  party  was  required 
to  keep  an  accurate  account  of  the  expenses  "  of  so  operating 
the  business  and  of  all  receipts,"  and  to  render  the  same  to 
the  trustee  who  was  given  power  to  examine  into  the  business, 
and  if  at  any  time  lie  should  "  believe  that  the  continuance  of 
said  business  is  not  for  the  interest  of  said  creditors  secured 
hereby  he  shall  have  full  power  and  authority  to  stop  the 
operation  of  said  factory  and  take  possession  of  the  said  prop- 
erty, if  he  deems  it  necessary,  and  at  matu7*ity  of  this  mort- 
gage to  dispose  of  the  said  property  in  accordance  with  the 
tenns  of  this  mortgage." 

This  indenture  was  executed  pursuant  to  a  resolution  adopted 
by  the  four  directors  who  wei-e  the  only  stockholders  of  the 
company,  and  was  filed  in  Michigan  as  required  by  the  law 
governing  the  filing  of  chattel  mortgages  in  that  state,  and  a 
certified  copy  thereof  was  tiled  with  the  county  clerk  of  Mon- 
roe county  in  this  state. 

The  claim  of  the  McKinnon  Dash  cfe  Hardware  Company 
upon  which  said  attachment  was  issued  was  founded  upon  a 
promissory  note  dated  April  8th  and  falling  due  June  15th, 
1896,  for  $1,128.50,  made  by  the  Elms  Buggy  Company  and 
delivered  by  it  to  the  attaching  creditor  for  goods  sold.  The 
property  attached  formerly  belonged  to  the  Elms  Buggy  Com- 
pany, and  still  belonged  to  it  when  seized  under  the  attach- 
ment, unless  title  thereto,  either  absolute  or  conditional, 
passed  to  the  plaintiff  by  virtue  of  said  instrument. 
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The  complaint  followed  the  usual  form  in  actions  of  replevin, 
except  that  it  set  forth  said  indenture  in  haec  verba. 

The  answer  justified  the  action  of  the  sheriff  under  said 
attachment  and  alleged  that  the  chattels  attached  "  were  at  the 
time  of  said  attaching  and  taking  the  property  of  said  Elms 
Buggy  Company,  or  that  the  said  Elms  Buggy  Company  had 
a  leviable  or  attachable  interest  therein,  or  that  said  goods 
v/ere  liable  to  be  levied  upon  and  taken  by  virtue  of  said 
attachment." 

Upon  the  trial  said  instrument  was  put  in  evidence  by  the 
plaintiff,  and  it  appeared  that  after  the  execution  thereof  the 
business  was  continued  by  the  Elms  Buggy  Company,  and 
goods  wdre  purchased  by  it  for  that  purpose  until  February 
26th,  1897,  when  a  receiver  was  appointed  for  the  company 
by  a  court  in  Michigan.  Evidence  was  given,  with  no  express 
contradiction,  tending  to  show  that  the  claims  secured  were 
all  valid  demands  against  the  company. 

When  the  plaintiff  rested  the  defendant  moved  for  a  non- 
suit upon  various  grounds,  and,  among  others,  "that  the 
instrument  under  which  the  plaintiff  claims  is  void  by  the 
laws  and  policy  of  the  state  of  New  York  as  against  these 
defendants."  At  the  close  of  all  the  evidence  a  motion  to  dis- 
miss the  complaint  was  made  upon  the  same  grounds,  but 
both  motions  were  denied  and  an  exception  was  taken.  The 
defendant  also  asked  to  go  to  the  jury  upon  various  questions, 
and  among  them,  "  upon  the  question  of  intent  on  the  part  of 
defendant  as  against  the  Statute  of  Frauds  in  this  state  as  to 
whether  the  conveyances  were  given  with  intent  to  hinder, 
delay  and  defraud  creditors." 

The  court  directed  a  verdict  in  favor  of  the  plaintiff,  but 
asked  the  jury  to  fix  the  value  of  the  property  and  assess  the 
damages  for  detention.  The  Appellate  Division  reversed  the 
judgment  entered  accordingly  and  the  plaintiff  comes  here. 

Horace  L.  Bennett  for  appellant.  The  instrument  in  ques- 
tion is  a  valid  chattel  mortgage  under  the  law  of  Michigan, 
by  which,  in  the  first  instance,  it  must  be  construed.     {Orand 
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V.  Livingston^  73  N.  Y.  S.  R.  646 ;  People  ex  rel.  x.  Brady ^ 
56  N.  Y.  182;  F,  Nat,  Bank  v.  F.  Nat.  Bank,  77  N.  Y. 
320;  Warner  v.  LittUfield,  89  Mich.  329;  Pettibone  v. 
Byrne,  97  Mich.  85 ;  Gluett  v.  Rosenthal,  100  Mich.  193 ; 
Nai.  Bank  of  Oshkosh  v.  F.  Nat.  Bank,  100  Mich.  485 ; 
Austin  V.  F.  Nat.  Bank,  100  Mich.  613 ;  People  v.  Bristol, 
35  Mich.  28 ;  Grove  v.  Wise,  39  Mich.  161.)  The  instrument 
under  consideration  did  not  carry  a  transfer  in  ifivitum,  nor 
is  it  repugnant  to  any  statute  or  the  public  policy  of  this 
state,  and,  being  a  valid  chattel  mortgage  in  Michigan,  as 
before  seen,  gave  the  plaintiff  a  lien  upon  and  the  right  to  the 
immediate  possession  of  the  property  in  question  which  the 
courts  of  this  state  will  enforce.  ( Vanderpoel  v.  Gormam,, 
140  K  Y.  563  ;  Barth  v.  Backus,  140  N.  Y.  230 ;  Ockerman 
V.  Cross,  54  N.  Y.  29;  Iloyt  v.  Thompson,  19  N.  Y.  207: 
Kelstadt  V.  ReHhj,  55  How.  Pr.  373 ;  Nichols  v.  Mase,  94 
N.  Y.  160 ;  Teel  v.  Yost,  128  N.  Y.  387 ;  E.  W.  Co.  v.  Fieldr 
ing,  101  N.  Y.  504 ;  Dunham  v.  Whitehead,  21  N.  Y.  131 ; 
DeLaney  v.  Valentine,  154  N.  Y.  692.)  The  defendants,  not 
having  demurred  to  the  complaint  or  set  up  the  Statute  of 
Frauds,  cannot  now  avail  themselves  of  the  statute  as  a 
defense.  (Crane  v.  Powell,  139  N.  Y.  379 ;  Matthews  v. 
Matthews,  154  N.  Y.  288 ;  Sa7iger  v.  French,  157  N.  Y.  213 ; 
Honsvnger  v.  Mulford,  157  N.  Y.  674.)  The  question  of  the 
validity  of  the  chattel  mortgage  was  properly  disposed  of  by 
the  court.     (P.  T.  c6  S.  Co.  v.  Schirmer,  136  N.  Y.  305.) 

Charles  M.  Williams  for  respondents.  The  instrument  in 
question  made  in  Michigan  by  the  Elms  Buggy  Company,  an 
insolvent  corporation,  was  repugnant  to  the  laws  and  policy 
of  the  state  of  New  York,  and  the  trustee  Dearing  obtained 
no  rights  thereunder  as  against  the  McKinnon  Dash  and 
Hardware  Company,  a  creditor,  attaching  property  of  the 
insolvent  found  in  this  state.  He  cannot  successfully  con- 
test in  our  courts  a  claim  lawfully  levied  here  upon  the  prop- 
erty of  the  Elms  Buggy  Company,  by  citizens  of  this  state, 
who  have  been  induced  to  give  credit  to  this  foreign  corpora- 
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tion.  {Earth  v.  Bachis,  140  N.  Y.  230 ;  Leitch  v.  HMis- 
ter,  4  K  Y.  211 ;  Dunham  v.  Whitehead^  21  N.  Y.  131 ; 
Brmon  v.  Guthrie^  110  N.  Y.  436;  Oiniher  v.  Richmond^ 
18  Ilun,  232;  Jessup  v.  HtiUe,  21  N.  Y.  168;  //ysZ^  v. 
Clarh,  14  Johns.  458 ;  Potts  v.  J/ar^,  99  N.  Y.  168 ;  En^ 
sell  V.  Winne^  37  N.  Y.  695.)  As  against  tho  creditorc  of 
the  Elms  Buggy  Company  and  tliis  defendant,  the  instru- 
ment under  which  plaintiff  claims  is  presumptively  invalid, 
and  the  plaintiff  has  failed  to  establish  its  validity  under  the 
laws  of  the  state  of  Michigan  as  against  these  defendants. 
{M.  Bank  v.  Boardman^  47  Ilun,  142 ;  People  ex  rel,  v. 
Brady,  56  N.  Y.  182  ;  F.  Nat  Bank  v.  F.  Nat  Bank,  77 
N.  Y.  320 ;  Buck  v.  Shei^man,  2  Doug.  176 ;  March  v.  Ben- 
nett, 6  McL.  117.)  The  Statute  of  Frauds  was  available  to 
the  defendants.     {Reich  v.  Cochran,  161  N.  Y.  129.) 

Vann,  J.  According  to  the  law  of  the  state  of  Michigan, 
which  was  duly  proved  upon  the  trial,  the  instrument  in  ques- 
tion is  a  trust  mortgage  upon  chattels,  because  the  transfer 
was  not  absolute,  but  conditional,  and  passed  neither  title  nor 
right  to  possession  until  after  breach  of  the  condition. 
{Chiett  V.  Rosenthal,  100  Mich.  193;  Nat,  Bank  of  Oshkosh 
V,  First  Nat  Bank  of  Ironwood,  100  Mich.  485 ;  Austin  v. 
First  Nat  Bank  of  Kalamazoo,  100  Mich.  613  ;  Warner  v. 
Littlefield,  89  Mich.  329.)  If  the  transfer  had  been  absolute, 
with  the  right  to  take  immediate  possession,  it  would,  under 
the  laws  of  Michigan,  have  been  a  general  assignment  and  void, 
because  a  statute  of  that  state  prohibits  preferences  in  docu- 
ments of  that  character.  {Pettihone  v.  Byrne,  97  Mich.  85  ; 
Atkinsoji  v.  Weidner,  79  Mich.  675 :  Kendall  v.  Bishop,  76 
Mich.  634;  2  Howell's  Annotated  Statutes  of.  Michigan, 
§§  6184,  6193,  6194,  6203  and  8739.)  Although  it  was  given 
to  a  trustee  for  the  benefit  of  creditors,  according  to  the  law 
of  the  state  where  it  was  executed,  it  was  as  valid  as  if  it  had 
been  given  directly  to  the  creditors  themselves.  {Adams  v. 
Niemann,  46  Mich.  135,  137.) 

Whether   the   coercive   clause,  the  provisions  relating  to 
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the  filing  of  a  schedule  of  creditors  by  the  mortgagor  and  tlie 
effect  thereof,  those  permitting  a  continuance  of  the  business 
with  purchases  and  sales  by  the  mortgagor,  and  those  allowing 
the  trustee  wide  latitude  in  selling,  were  established  by  evi- 
dence as  valid  by  the  law  of  the  domicile  of  the  mortgagor, 
we  do  not  feel  called  upon  to  express  an  opinion.  {Albion 
Malleable  Iron  Go.  v.  First  NaL  Bank  of  Albion^  116  Mich. 
218.)  Judicial  comity  does  not  require  us  to  enforce  any 
clause  of  the  instrument,  which,  even  if  valid  under  the  lex 
domicilii^  conflicts  with  the  policy  of  our  state  relating  to 
property  within  its  borders,  or  impairs  the  rights  or  remedies 
of  domestic  creditors.  {Keller  v.  Paine^  107  N.  Y.  83,  89 ; 
Warner  v.  Jaffray,  96  N.  Y.  248,  255.)  A  transfer  in 
another  state,  although  valid  there,  which  would  be  void  as 
to  creditors  if  made  here,  does  not  confer  title  to  personal 
property  situated  here  that  is  good  as  against  a  resident  of  this 
state  armed  with  legal  process  to  collect  a  debt.  {GuUlander 
V.  Howellj  35  N.  Y.  657.)  To  this  extent,  in  nearly  all  juris- 
dictions, the  rule  of  comity  yields  to  the  policy  of  the  state 
with  reference  to  the  collection  of  debts  due  to  its  own 
citizens,  out  of  property  within  its  boundaries  and  protected 
by  its  laws.  {HaUgarten  v.  Oldhavi^  135  Mass.  1,  7 ;  Green 
V.  Van  Buskirk,  72  U.  S.  307,  312 ;  S.  a,  U  U.  S.  139, 150.) 
The  coercive  clause  of  the  mortgage  in  question  required 
all  creditors,  before  they  could  take  any  benefit  therefrom,  to 
come  in  under  it  and  accept  its  terms,  and,  if  their  debts 
became  due  before  the  mortgage,  to  so  extend  the  time  of  pay- 
ment that  they  could  not  be  enforced  until  after  the  mortgage 
matured.  It  not  only  withdrew  from  the  trustee  the  power 
of  paying  any  creditor  who  did  not  comply  with  these  con- 
ditions, but  also  provided  that  after  he  had  paid  the  creditors 
"  in  full  who  accept  of  this  security  and  assent  thereto,"  he 
was  to  pay  the  surplus  to  the  mortgagor.  The  instrument 
was  to  "  only  operate  in  favor  of  those  "  so  assenting,  and  the 
direction  to  pay  was  limited  in  the  same  manner.  After  pay- 
ment, "  in  the  manner  aforesaid,  and  in  the  order  aforesaid," 
the  remainder  was  to  go  to  the  mortgagor,  "  its  successors  and 
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assigns."  Thus,  no  creditor  could  derive  any  benefit  from 
the  mortgage  unless  lie  agreed  to  waive  the  remedies  pro- 
vided by  law  for  the  collection  of  debts,  and  if  he  refused  to 
so  agree  all  the  property  of  the  mortgagor  was  placed  beyond 
his  reach  for  an  indefinite  period.  If  his  debt  was  due  and 
he  brought  suit  within  the  ninety  days  he  was  shut  out  from 
participation  in  the  assets.  If  the  mortgagor  failed  to  include 
him  in  the  schedule  of  creditors,  which,  although  it  was  to  be 
furnished  at  some  undefined  time  after  the  execution  of  the 
mortgage,  was,  when  furnished,  to  become  a  part  of  the 
instrument;  or  understated  the  amount  of  his  claim ;  or  it  was 
disputed  by  some  other  creditor  or  by  the  trustee,  he  could 
not  establish  it  "  by  lawful  suit,"  as  provided  by  law,  without 
running  the  risk  of  serious  loss.  He  might  wait  until  the 
ninety-day  period  had  expired,  or  even  until  his  demand  had 
outlawed,  and  then  find  that  he  was  not  on  the  list. 

The  forced  extension  of  the  term  of  credit  involved  an 
abandonment,  under  compulsion,  of  all  legal  remedies  for  the 
collection  of  claims  during  the  period  of  extension.  This  was 
an  unreasonable  exaction,  in  conflict  with  the  policy  and  laws 
of  our  state,  which  opens  the  doors  of  its  courts  to  enable 
creditors  to  collect  their  debts  as  soon  as  they  fall  due.  A 
failing  debtor  in  another  state  cannot  compel  a  resident  of  this 
state  to  forego  his  right  to  the  remedies  afforded  by  our  laws. 
He  cannot  by  an  agreement  with  a  third  party,  made  outside  of 
this  state,  withdraw  his  property  from  the  reach  of  legal  pro- 
cess in  this  state,  "  in  order  to  compel  his  creditors,  under  the 
apprehension  of  losing  all  their  claims,  to  comply  with  a  law 
of  his  own  enactment."  {Marsh  v.  Bermett^  5  McLean,  117, 
126.)  He  cannot  thus  play  upon  the  fears  of  his  creditors  in 
order  to  "coerce  them  into  his  own  terms."  {Groverv. 
Wakemo/Tij  11  Wend.  187,  201 ;  Ilyslop  v.  Clwrke^  14  Johns. 
458.)  While  in  tbe  cases  cited  the  coercive  condition  required 
a  release  of  the  debt  iu  order  to  share  in  the  fund,  the  prin- 
ciple is  the  same  where  the  creditor  is  compelled  to  extend 
the  time  of  payment,  which  is  virtually  a  covenant  not  to  sue, 
or  be  shut  out  entirely,  for  a  debtor  cannot  constrain    his 
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creditor  to  forego,  by  affirmative  action,  a  right  provided  by 
law. 

The  claim  of  the  attaching  creditor  became  due  about  forty- 
five  days  before  the  mortgage,  which  was  to  run  for  ninety 
days.  That  creditor  did  not  see  fit  to  accept  the  privilege 
afforded  by  the  mortgage  upon  the  conditions  imposed,  and 
the  necessary  effect  upon  it  and  others  similarly  situated  was 
that  all  the  assets  of  the  insolvent  debtor  would  be  converted 
into  money  and  paid  over  to  such  creditors  only  as  accepted 
the  terms  exacted,  and  whatever  remained  would  be  restored 
to  the  mortgagor.  The  hindrance  and  delay  thus  caused  is 
precisely  what  the  statute  relating  to  fraudulent  conveyances 
aims  to  prevent.  A  more  adroit  and  dangerous  method  of 
evading  that  statute  and  violating  its  provisions  has  seldom 
been  devised.  An  insolvent  corporation,  under  the  protection 
of  this  ingenious  instrument,  is  permitted  to  keep  possession 
of  all  its  property,  to  continue  its  business,  to  buy,  manufac- 
ture and  sell  "  in  the  usual  course  of  trade,"  which  admits  of 
sales  on  credit,  and  the  creditors,  whether  preferred  or  unpre- 
ferred,  unless  they  are  willing  to  let  this  condition  of  affairs 
continue  for  ninety  days,  and  tie  their  own  hands  by  an  exten- 
sion of  time  for  the  payment  of  their  debts,  must  lose  all 
benefit  from  the  mortgage  and  every  chance  of  having  their 
debts  paid  out  of  the  assets  of  the  mortgagor  until  a  surplus, 
after  paying  all  assenting  creditors,  should  come  back  into  its 
possession.  There  was  not  even  a  promise  by  the  mortgagor 
to  pay  the  proceeds  of  sales  to  the  trustee,  although  the  latter 
was  "authorized  and  empowered  to  receive"  them.  Thus 
the  mortgagor  could  keep  its  creditors  at  bay  for  ninety  days, 
and  continue  in  the  possession  and  use  of  its  property  during 
that  period.  The  inevitable  result  would  be  to  hinder  and 
delay  creditors  in  violation  of  law. 

The  mortgage  was  void  upon  its  face  on  account  of  the 
coercive  provisions  which  it  contained.  Independent  of  those 
provisions,  the  peculiar  circumstances  presented  a  question  of 
fact  as  to  actual  and  intentional  fraud  on  the  part  of  the  mort- 
gagor. The  device  was  clever,  but  the  exceptional  and  extra- 
12 


90     Bearing  v,  MoKinnon  Dash  &  Hardware  Co.    [Nov., 


Opinion  of  the  Court,  per  Va!«^,  J.  [Vol.  165. 

ordinary  facts  laid  the  honesty  of  the  debtor's  purpose  open 
to  the  judgment  of  a  jury,  who  mfght  find  dishonesty  and 
fraud,  notwithstanding,  as  stated  in  an  old  statute,  the  "  show 
of  words  and  sentences,  as  though  the  same  were  made  bona 
fide  for  good  causes  and  upon  just  and  lawful  considerations." 
(27  Eliz.  c.  4 ;  2  R.  S.  137,  §  4  ;  RuaseU  v.  Winne,  37  N.  Y. 
691 ;  Smith  v.  Acker ^  23  Wend.  653 ;  Wood  v.  Lowry^  17 
Wend.  492.) 

It  is,  however,  claimed  that  the  statute  relied  upon  by  the 
defendants  affords  them  no  protection,  because  they  did  not 
specifically  plead  it  in  their  answer.  This  statute,  commonly 
called  the  Statute  of  Frauds,  but  not  so  entitled,  consists  of 
chapter  7,  part  second  of  the  Revised  Statutes,  entitled  "  of 
fraudulent  conveyances  and  contracts  relative  to  real  and  per- 
sonal property."  The  provisions  concerning  fraudulent  con- 
veyances, which  apply  to  every  kind  of  property,  are  a  re-en- 
actment, with  clianges,  of  an  ancient  act,  which  is  frequently, 
but  not  accurately,  called  the  Statute  of  Frauds.  (1  R. 
S.  part  II,  ch.  VII,  vol.  II,  p.  133  [9th  ed.  p.  1883] ;  13 
Eliz.  c.  5.)  Those  regulating  the  evidence  necessary  to 
establish  certain  contracts  are  a  re-enactment,  with  changes, 
of  a  later  "act  for  the  prevention  of  frauds  and  perjuries," 
which  is  properly  called  the  Statute  of  Frauds.  (29  Car.  II, 
c.  3.)  The  two  statutes,  which  differ  widely  in  origin  and 
object,  are  now  blended  into  one.  The  earlier  was  little 
more  than  a  codification  of  the  common  law  with  reference 
to  transfers  of  property  in  fraud  of  creditors,  while  the  later 
made  a  radical  innovation  upon  the  common  law  by  establish- 
ing a  new  rule  of  evidence. 

The  established  practice  does  not  require  a  pleader  to  spe- 
cifically refer  to  the  provisions  relating  to  fraudulent  convey- 
ances in  an  answer  justifying  tlie  seizure  of  goods  under  legal 
process.  It  is  suflicient  to  allege  that  the  goods  levied  upon 
were  the  property  of  the  person  against  whom  the  process  was 
issued,  or  that  he  had  a  leviable  or  attachable  interest  therein. 
Such  18  the  form  of  the  answer  in  the  case  before  us,  which 
we  regard  as  suflicient  without  specific  reference  to  the  stat- 
ute.    Those  portions  of  the  statute  that  are  waived  unless 


1900.]  Hughes  v.  Cumino.  91 

N.  T.  Rep.]  Statement  of  case. 

pleaded,  relate  to  contracts  which,  "  although  previously  capa- 
ble of  valid  proof  by  parol  evidence,"  are  declared  to  be  void 
unless  in  writing.  This,  as  it  is  held,  creates  a  new  defense, 
which  must  generally  be  pleaded,  or  the  protection  of  the  stat- 
ute will  be  lost.  The  cases  relied  upon  by  the  appellant  are 
all  of  that  class,  and  have  no  application  to  this  appeal. 
{Crane  v.  Powellj  139  N.  Y.  379 ;  JUatthews  v.  Matthews j 
154  N.  T.  288 ;  Sanger  v.  French,  157  N.  Y.  213,  234.) 

The  order  of  the  Appellate  Division  should  be  affirmed  and 
judgment  absolute  rendered  against  the  appellant,  in  accord- 
ance with  his  stipulation,  with  costs  in  all  courts. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Order  affirmed,  etc.  


WiLUAM  Hughes,  as  Trustee  of  Mattd  A.  Cuming,  Respond- 
ent, V.  Mari  a.  Cuming,  Appellant. 

1.  SuFBXME  Court  —  When  Order  Binding  on  Collateral  Attack 
—When  not.  An  order  by  the  Supreme  Court  removing  the  trustee 
appointed  by  an  agreement  of  separation  between  husband  and  wife 
and  appointing  another,  even  if  irregular,  is  binding  until  reversed  or  set 
aside  by  direct  attack,  if  the  court  had  jurisdiction  of  the  subject-matter 
of  the  controversy  and  of  the  parties  thereto;  but  if  the  court  had  no 
jurisdiction  of  the  subject-matter,  or  of  the  parties,  its  order  is  void  and 
may  be  attacked  collaterally. 

2.  Presumption  op  Jurisdiction  over  Parties.  It  will  be  presumed, 
in  favor  of  an  order  of  the  Supreme  Court,  that  jurisdiction  of  the 
parties  was  acquired  by  the  service  of  all  notices  actually  necessary, 
where  there  is  no  proof,  either  of  record  or  otherwise,  to  show  that  every 
step  essential  to  the  jurisdiction  of  the  parties  was  not  duly  taken. 

8.  Jurisdiction  op  Subject-matter  —  Definition.  Jurisdiction  of 
the  subject-matter  of  a  controversy  is  power  to  adjudge  concerning  the 
general  question  involved,  and  is  not  dependent  upon  the  state  of  facts 
which  may  appear  in  a  particular  case,  arising,  or  which  is  claimed  to  have 
arisen,  under  that  general  question.  It  is  the  power  to  act  upon  the  gen- 
eral or  abstract  question,  and  to  determine  and  adjudge  whether  the  par- 
ticular facts  presented  call  for  the  exercise  of  the  abstract  power. 

4.  Jurisdiction  op  Supreme  Court  to  Remove  Trustee  Appointed 

BY  AoREEMBNT  of  SEPARATION  BETWEEN  HuSBAND  AND  WiFE  AND  TO 

Appoint  Another.    The  Supreme  Court  has  no  jurisdiction,  without  the 
coDBent  of  the  husband  or  the  trustee,  to  remove  the  trustee  appointed  by 
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an  agreement  of  separation  between  husband  and  wife,  which  contained  a 
covenant  upon  the  part  of  the  trustee  to  indemnify  the  husband  against  lia- 
bility for  debts  contracted,  or  to  be  contracted,  by  the  wife,  and  to  appoint 
another.  Neither  chapter  185  of  the  Laws  of  1882  nor  section  92  of  chap- 
ter 547  of  the  Laws  of  1896  applies  to  such  a  trust;  and  Jurisdiction  in  such  a 
case  could  not  be  conferred  even  by  the  express  authority  of  a  statute  passed 
after  the  agreement  was  made,  since  a  compulsory  removal  would  impair 
the  obligation  created  by  the  trustee's  covenant  to  indemnify  the  husband. 
HugJies  v.  Cuming,  36  App.  Div.  302,  reversed. 

(Argued  October  19,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  14, 1899,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alfred  B.  Cruikahank  for  appellant.  The  order  appoint- 
ing plaintiff  as  trustee  was  void  and  ineffectual,  and  plaintiff, 
the  so-called  substituted  trustee,  has  no  legal  interest  in  the 
agreement,  and  cannot  recover  thereupon.  {Hunt  v.  IIun% 
72  N.  Y.  217 ;  Craig  v.  Town  of  Andes,  93  K  Y.  405 ;  Che- 
mung BankY.  Judson,  8  N.  Y.  254  ;  Matter  of  Van  Wyck,  1 
Barb.  Ch.  565 ;  Matter  of  Mackay,  15  N.  Y.  S.  K.  50;  Mar- 
vin V.  Marvin,  1  Abb.  [N.  C]  372 ;  VanEtten  v.  JIasbrouck, 
4  N.  Y.  S.  R.  805  ;  People  v.  E.  B.  7?.  Co.,  54  How.  Pr.  59 ; 
Lahatut  v.  Delatour,  54  How.  Pr.  435 ;  Oehton  v.  Shietds, 
16  Hun,  143.) 

Louis  J.  Vorliatis  for  respondent.  The  court  had  power 
to  remove  the  former  trustee  for  misconduct  and  substitute 
another,  and  this  action  was  properly  brought  by  the  substi- 
tuted trustee.  {Gahtsha  v.  Galusha,  116  N.  Y.  643;  Clark 
y.Eosdick,  118  N.  Y.  12;  Atherton  y.  Atherton,  82  Hun, 
186 ;  Bucklin  v.  Bucklin,  1  Abb.  Ct.  App.  Dec.  252 ;  De 
Peyster  v.  Beckman,  55  How.  Pr.  90 ;  Culross  v.  Oibhons^ 
130  N.  Y.  447 ;  Griffin  v.  Z.  L  R.  R,  Co,,  102  N.  Y.  452  ; 
People  V.  Norton,  9  N.  Y.  178.) 
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Vann,  J.  This  action  was  brought  to  recover  the  Gum  of 
$969  alleged  to  bo  due  the  plaintiff  upon  an  agreement  of 
separation  made  on  the  22nd  of  December,  1887,  between  Mari 
A.  Cuming,  Maud  A.  Cuming,  his  wife,  and  Mary  L.  Cham- 
berlain as  her  trustee.  Mr.  and  Mrs.  Cuming  were  married 
in  1877,  but  at  the  date  of  said  agreement  they  were  living 
separate  and  apart  from  each  other.  After  reciting  that 
unhappy  differences  had  arisen  between  the  husband  and  wife, 
'*  for  which  reason  they  have  consented  and  agreed  and  hereby 
do  consent  and  agree  to  live  separate  and  apart  from  each 
other  during  their  natural  lives,"  the  instrument  contains  a 
covenant  on  the  part  of  Mr.  Cuming,  "  to  and  with  the  said 
trustee,  and  also  to  and  with  his  said  wife,"  that  it  should  be 
lawful  for  her  at  all  times  thereafter  to  live  separate  and  apart 
from  him  in  such  places  and  with  such  persons  as  she  might 
select.  He  agreed  not  to  sue  her  for  living  separate  and  apart 
from  him  or  to  compel  her  to  live  with  him,  and  that  he  would 
not  sue,  disturb  or  trouble  any  other  person  for  receiving, 
entertaining  or  harboring  her.  He  promised  not  to  visit  her 
without  her  consent  or  to  knowingly  enter  any  house  in  which 
she  resided,  or  to  send  any  letter  or  message  to  her  or  claim 
any  of  the  money,  jewels,  furniture,  etc.,  in  her  possession, 
either  then  or  thereafter.  The  covenants  on  his  part  concluded 
with  the  promise  to  pay,  "  for  and  towards  the  better  support 
and  maintenance  of  his  said  wife,"  certain  specified  sums 
which  she  agreed  "  to  take  in  full  satisfaction  for  her  support 
and  maintenance  and  all  alimony  whatever." 

Then  follows  a  covenant  on  the  part  of  the  trustee  "  in  con- 
sideration of  the  sum  of  one  dollar  to  lier  duly  paid  *  *  * 
to  indemnify  and  bear  Iiim  harmless  of  and  from  all  debts  of 
his  said  wife,  contracted,  or  that  may  hereafter  be  contracted 
by  her  or  on  her  account,  and  if"  he  "shall  be  compelled  to 
pay  any  such  debt  or  debts  the  said  trustee  hereby  agrees  to 
repay  the  same,  on  demand,  to  "  him,  "  with  all  damage  and 
loss  that  he  may  sustain  tJiereby." 

On  the  5th  of  March,  1891,  an  order  was  made  by  the 
Supreme  Court  at  Special  Term  removing  Mary  L.  Chamber- 
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lain,  tbe  party  of  the  tliird  part  named  in  said  instrument, 
"  from  her  position  and  trust  as  trustee  by  and  under "  said 
articles  of  separation,  and  appointing  William  Hughes  to  act 
as  trustee  in  her  place  upon  giving  security  in  the  sum  of 
$250.  This  order  was  made  upon  the  petition  of  Mrs.  Cum- 
ing, in  which  she  alleged  that  Mary  L.  Chamberlain  was  an 
unfit  and  unsuitable  person  to  execute  the  trust.  Mr.  Cuming 
appeared  and  opposed  the  motion,  but  Mary  L.  Chamberlain 
did  not  appear,  and  although  the  notice  of  motion  was 
addressed  to  her  and  to  Mr.  Cuming,  it  does  not  appear  that 
it  was  ever  served  upon  either.  This  order  was  received  in 
evidence  over  the  defendant's  objection  and  exception,  which 
raised  the  point  that  the  court  had  no  jurisdiction  to  make  it, 
and  especially  that  it  had  no  jurisdiction  of  the  subject-matter. 

The  plaintifiE  executed  the  bond  prescribed  by  said  order  of 
removal,  and  upon  the  trial,  after  proof  of  the  foregoing  facts, 
showed  that  the  defendant,  who  had  never  recognized  him  as 
trustee,  either  by  making  payments  to  him  or  otherwise,  had 
failed  to  pay  certain  sums  required  by  the  articles  of  separa- 
tion. After  the  usual  motion  to  dismiss,  the  court  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  for  the  amount 
claimed,  and  the  defendant  excepted.  The  Appellate  Division 
afiirmed  the  judgment  entered  accordingly,  and  the  defendant 
appealed  to  this  court. 

The  most  important  question  presented  by  this  appeal  is 
whether  the  Supreme  Court  had  jurisdiction  to  make  the 
order  of  removal.  If  that  court  had  jurisdiction  of  the  sub- 
ject-matter ot  the  controversy  and  of  the  parties  thereto,  its 
order,  even  if  irregular,  is  binding  until  reversed  or  set  aside 
by  direct  attack.  If,  on  the  other  hand,  the  court  had  no 
jurisdiction  of  the  subject-matter  or  of  the  parties,  its  order 
was  void  and  could  be  attacked  collaterally,  for  "  one  is  not 
bound  to  appeal  from  a  void  order  or  judgment,  but  may 
resist  it  and  assert  its  invalidity  at  all  times."  (JS!amp  v. 
JTafrip,  59  K  Y.  212,  215 ;  Zcsey  v.  StaiiUy,  147  N.  Y.  560, 
573.)  As  the  order  was  made  by  a  court  of  general  jurisdic- 
tion, and  there  was  no  proof,  either  of  record  or  otherwise,  to 
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show  that  every  step  essential  to  jurisdiction  of  the  parties 
was  not  duly  taken,  the  presumption  is  that  such  .'  court  pro- 
ceeded to  judgment  only  after  acquiring  jurisdiction  by  the 
service  of  all  notices  actually  necessary.  {Smith  v.  Central 
Trust  Company,  154  N.  Y.  833,  340.) 

We  shall  assume,  therefore,  that  the  proper  parties  were 
before  the  court,  and  the  remainuig  q  '.estion  is  whether  tliere 
was  jurisdiction  of  the  subfoct-matter,  which  "is  power  to 
adjudge  concerning  the  generrsl  question  involved,  and  is  not 
dependent  upon  the  state  of  facts  which  may  appear  in  a  par- 
ticular case,  arising,  or  which  is  claimed  to  have  arisen,  under 
that  general  question.  *  *  *  It  is  the  power  to  act  upon 
the  general,  and,  so  to  speak,  the  abstract  question,  and  to 
determine  and  adjudge  whether  the  particular  facts  presented 
call  for  the  exercise  of  the  abstract  power."  {Hunt  v.  Sunt, 
12  N.  Y.  217,  229.)  "  By  jurisdiction  over  the  subject-matter 
is  meant  the  nature  of  the  cause  of  action  and  of  the  relief 
sought."    {Coqpe?*  v.  Reynolds,  77  U.  S.  308,  316.) 

The  right  which  Mrs.  Cuming  sou6;'ht  to  assert  against  her 
husband  and  Mary  L.  Chamberlain,  and  upon  which  she 
demanded  the  judgment  of  the  court,  was  the  subject-matter 
of  the  litigation  between  the  parties.  What  was  the  right  so 
asserted  f  It  was  not  the  removal  of  a  naked  trustee  selected 
by  the  parties  to  exercise  a  certain  power  which  could  be  exe- 
cuted as  well  by  another  person,  but  was  the  removal  of  a 
trustee  with  an  interest  to  protect,  who,  as  party  of  the  third  part 
to  the  contract  by  which  she  was  made  trustee,  had  promised 
to  indemnify  the  party  of  the  fii*st  part  against  the  conse- 
quences of  a  violation  of  certain  stipulations  therein  by  the 
party  of  the  second  part.  This  promise  entered  into  the 
structure  of  the  agreement,  and  was  the  only  part  thereof  that 
was  for  the  benefit  of  Mr.  Cuming.  The  removal  involved 
the  destruction  by  the  court  of  this  essential  part  of  the  agree- 
Tient  upon  the  application  of  one  party  thereto  without  the 
consent  of  either  of  the  others.  The  general  question  pre- 
sented was  whether  the  court  should  strike  the  name  of  the 
party  of  the  third  part  from  the  agreement  and  insert  that  of 
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a  stranger,  for  the  eflEect  of  the  order  was  to  take  Mary  L. 
Chamberlain  ont  and  put  William  Hughes  in.  The  plaintiff 
concedes  this,  for  he  states  in  his  points  as  follows :  "  It  is 
submitted  that  the  effect  of  the  order  was  to  insert  the  name 
of  the  plaintiff  in  the  agreement  as  if  it  had  been  originally 
inserted  as  trustee.  The  order  substitutes  one  for  the  other, 
and  tlie  plaintiff  by  consenting  to  become  so  substituted 
assumed  the  obligations  of  the  former  trustee,  and  the  indem- 
nity was  thereby  preserved." 

The  covenant  of  Mary  L.  Chamberlain  to  indemnify  Mr. 
Cuming  against  any  debt  contracted  by  his  wife,  was,  as  we 
may  assume,  the  main  inducement  for  his  entering  into  the 
agreement,  for  it  was  the  only  stipulation  which  made  it  safe 
for  him  to  do  so.  This  covenant  between  the  trustee  and  Mr. 
Cuming  was  a  personal  contract  between  them,  which  he  could 
compel  her  to  perform.  {Bei^ry  Harvester  Co.  v.  Walter  A. 
Wood  M.  &  R.  M.  Co.,  152  N.  Y.  540,  546.)  It  was  a  bond  of 
indemnity  capable  of  enforcement  whenever  broken,  and  hence 
was  property  belonging  to  Mr.  Cuming,  of  which  he  could  not 
be  deprived  without  his  consent.  The  agreement  did  not  simply 
make  the  trustee  a  medium  to  receive  payment  for  the  wife  or 
of  contracting  indirectly  between  husband  and  wife,  but  it 
furnished  personal  and  express  indemnity  to  the  husband.  He 
was  entitled  to  this  security,  which  could  not  be  taken  away 
from  him.  While  the  Supreme  Court  had  jurisdiction  of  the 
subject  of  trusts,  it  had  no  power  to  make  a  new  contract  for 
the  parties.  The  subject  acted  upon  by  the  court  was  not  the 
construction  and  enforcement  of  the  contract  as  made,  but  a 
radical  change  in  the  contract  itself.  This  was  not  incidental 
relief,  but  was  the  only  relief  demanded  or  granted,  for  there 
was  no  attempt  to  have  the  contract  enforced  in  the  proceed- 
ing which  resulted  in  the  order  of  removal.  The  court  got  no 
power  by  deciding  that  it  had  it,  and  the  only  other  question 
decided  was  whether  the  contract  should  be  changed  by  strik- 
ing out  one  party  and  substituting  another.  No  court  has 
this  power.  No  court  can  substitute  a  new  obligor  in  a  bond 
of  indemnity  in  place  of  an  old  one.     The  Special  Term  could 
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not  force  a  new  surety  upon  the  defendant,  even  if  he  waa 
more  responsible  than  the  original  surety,  any  more  than  it 
could  take  off  one  indorser  from  a  promissory  note  and  substi- 
tute- another  of  equal  or  even  greater  responsibility  in  his 
place.  The  defendant  had  the  right  to  the  contract  that  he 
made,  and  was  not  bound  by  the  one  made  for  him  without 
his  authority. 

Certain  statutes  are  invoked  by  the  respondent  to  sustain 
the  action  of  the  Supreme  Court  in  making  the  order  in  quesr 
tion ;  one  of  them  passed  before  and  the  other  dnoe  the  exe- 
cution of  the  articles  of  agreement.     By  chapter  185  of  the 
Laws  of  1882  it  was  provided  that  upon  the  death  of  a  surviv- 
ing trustee  of  an  express  trust,  the  trust  estate  should  not 
descend  to  his  next  of  kin  or  personal  representatives,  but  the 
trust,  if  unexecuted,  should  vest  in  the  Supreme  Court  with 
all  the  powers  and  duties  of  the  original  trustee,  and  should 
be  executed  by  some  person  appointed  for  that  purpose  under 
the  direction  of  the  court.     That  does  not  affect  this  case,  for 
the  original  trustee  is  still  living.     By  the  Real  Property  Law 
the  SupremeT  Court  is  given  power  to  accept  the  resignation  of 
a  trustee,  and  in  an  action  brought  or  on  a  petition  presented 
by  any  person  interested  in  the  trust,  to  remove  a  trustee  for 
insolvency  or  for  any  other  cause  rendering  him  an  unsuitable 
person  to  execute  it.     In  case  of  the  resignation  or  removal  of 
^  trustee  the  court  may  appoint  a  new  one  in  his  place.    (Laws 
^^  1896,  ch.  547,  §  92.)    This  statute  applies  only  to  trusts 
connected  with  real  estate. 

-^either  statute  touches  this  case  for  another  reason,  as  here 
^^  have  a  trustee  created  by  a  contract  not  authorized  by 
fttfttute,  with  not  only  a  power  to  exercise  for  the  benefit  of 
the  beneficiary,  but  with  a  personal  interest  to  protect  and  a 
personal  obligation  to  discharge  to  a  party  other  than  such 
beneficiary.  The  compulsory  removal  impaired  tho  obligation 
of  the  contract  by  depriving  that  party  of  a  right  to  property 
conferred  thereby,  which  could  not  be  done  even  by  the 
express  authority  of  a  statute  passed  after  the  agreement  was 
made. 

18 
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The  order  of  removal  was  void  and  had  no  effect  upon  the 
articles  of  separation,  which  were  not  changed  by  the  action 
of  the  court,  but  are  still  in  force  in  the  form  made  by  the 
parties.  As  the  plaintiff  is  a  stranger  to  the  contract  and  can- 
not recover  upon  it  in  any  event,  no  new  trial  is  ordered,  but 
the  judgments  of  the  courts  below  are  reversed  and  the  com- 
plaint dismissed,  with  costs  in  all  courts. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin  and  "Werner, 
JJ.,  concur ;  Cullen,  J.,  not  sitting. 

Judgments  reversed,  etc. 

8165   653|        Justus  Heilbronn  et  al.,  Appellants,  v.  Abraham  S.  Herzoo, 

Respondent. 

1.  Trial — Right  to  Open  and  Close  Proof  and  Reply  in  Summing 
Up  —  Review  on  Appeal  of  Denial  Thereof.  A  party  holding  the 
affirmative  upon  an  issue  of  fact  has  the  right  upon  the  trial  to  open  and 
close  the  proof  and  reply  in  summing  up  the  case  to  the  Jury;  such  right 
is  regarded  as  a  legal  right,  not  resting  in  the  discretion  of  the  court, 
and  a  denial  thereof  may  be  excepted  to  and  the  ruling  reviewed  upon 
appeal. 

2.  Whb:n  Defendant  Entttled  to  Open  and  Close.  If  the  plaintiff, 
without  giving  any  evidenco,  is  entitled  to  recover  upon  the  pleadings,  the 
affirmative  of  the  issue  rests  with  the  defendant,  and  he  is  entitled  to  open 
and  close  the  proof  and  to  reply  in  summing  up  the  case  to  the  jury. 

3.  Action  for  Purchase  Price  of  €kx>D8  before  Expiration  of 
Tekm  of  Cuedit.  Defendant,  in  an  action  for  the  purchase  price  of 
goods,  is  entitled  to  open  and  close  the  proof  and  to  reply  in  summing  up 
the  case  to  the  jury  where  the  complaint  alleges  a  promise  to  pay  for  the 
goods,  which  is  not  denied  in  the  answer,  but  docs  not  allege  the  time 
when  payment  is  to  be  made,  and  the  answer  pleads  an  unexpired  term 
of  credit,  notwithstanding  an  allegation  in  the  complaint,  which  is  denied 
by  t^^e  answer,  that  the  sum  claimed  \b  due  and  payable,  since  that  allega- 
tion is  a  mere  statement  of  a  conclusion  of  law. 

4.  Instruction  as  to  Waiver  of  Right  to  Disaffirm  Credit  on 
Sale  of  Goods.  In  an  action  by  sellers  of  goods  to  recover  the  purchase 
price  therof  before  the  expiration  of  the  term  of  credit,  upon  the  ground 
that  they  relied  upon  a  false  and  fraudulent  statement  by  the  buyer  as  to 
his  financiel  condition,  an  instruction  that  if  after  the  sale  the  buyei 
informed  one  of  the  sellers  that  there  was  a  mistake  in  the  statement  and 
offered  to  return  the  goods  upon  the  receipt  of  the  notes  given  for  th< 
purchase  price  and  the  seller  refused  to  receive  the  p:oods,  it  was  a  walvei 
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of  the  fraud  and  the  sellers  cannot  recover,  but  must  rely  upon  the  notes, 
is  erroneous  and  is  not  cured  by  another  instruction  to  the  effect  that  the 
sellers  cannot  recover  in  the  action,  if  at  the  time  the  buyer  offered  to 
return  the  goods  and  gave  the  explanation,  the  seller  was  satisfied  to  allow 
the  sale  to  stand,  since  the  right  of  the  sellers  to  affirm  the  sale  and  dis- 
affirm the  credit  because  of  the  fraud  is  not  clearly  preserved  by  the 
instructions  when  read  together. 

5.  Sale  ON  Credit  —  Options  op  Buyer  in  Case  of  Fraud  Induc- 
ing the  Credit.  Where  goods  are  sold  and  credit  extended  to  the  buyer 
in  reliance  upon  false  and  fraudulent  statements  made  by  him  as  to  his 
financial  condition,  the  sellers  have  the  right  either  to  disaffirm  the  sale  and 
proceed  in  replevin  to  recover  the  goods,  or  they  may  waive  the  tort  and 
proceed  in  assumpsit  for  the  purchase  price  of  the  goods  without  await- 
ing the  expiration  of  the  term  of  credit. 

Heilbronn  v.  Herzog,  88  App.  Div.  311,  reversed. 

(Argued  October  22,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 26,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

benjamin  N.  Cardoso  and  M.  M.  Friend  for  appellants. 
The  trial  justice  erred  in  holding  that  if  the  defendant,  after 
the  discovery  of  the  fraud,  offered  to  return  the  diamonds, 
and  the  plaintiffs  refused  to  accept  them,  this,  as  a  matter  of 
law,  was  a  waiver  of  the  fraud,  which  barred  the  plaintiffs 
thereafter  from  rescinding  the  agreement  for  credit,  and 
bringing  an  action,  not  for  the  recovery  of  the  diamonds,  but 
for  the  recovery  of  the  purchase  price.  (  Wwgand  v.  Sichel., 
3  Keyes,  120;  Claflitiw,  Tausig^  7  TTun,  223;  Henry  v. 
Marvi7i,  3  E.  D.  Smith,  71 ;  //.  B.  Co.  v.  Zoefel,  23  Abb. 
[N.  C]  93;  Rothschild  v.  Mach,  115  N.  Y.  1 ;  Carples  v. 
xV.  Y.  (&  IL  R.  R.  Co.,  16  App.  Div.  158  ;  Rogers  v.  Mur- 
ray,  3  Bosw.  357;  Bunten  v.  (9.,  et<\,  Ins.  Co,,  4Bosw.  254; 
Eynerson  v.  Co,  of  Scmta  Clara,  40  Cal.  543 ;  Fleming  v. 
Ins.  Co.,  4  Whart.  [Penn.]  59.)     The  trial  justice  erred  in 
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holding  that  tlie  defendant  had  the  right  to  open  and  close. 
{GUland  v.  Lawrence^  13  "Wkly.  Dig.  372;  Bradley  v. 
Clarlc,  1  Ciish.  294 ;  P.  S.  Co,  v.  Meyer,  8  Daly,  61 ;  Kinney 
V.  Dodge,  101  Ind.  573  ;  Marie  v.  Garrison,  83  N.  Y.  23 ; 
Bellinger  v.  Craigue,  31  Barb.  134.) 

Julius  J.  Frank  for  respondent.  The  trial  justice  did  not 
err  in  his  instructions  to  the  jury.  {Bruce  v.  Davenport^  3 
Keyes,  472;  ZimrmU  v.  A,  P.  B.  Co.,  1  App.  Div.  327; 
Westjn  V.  City  of  Syracuse,  82  Hun,  67 ;  Cobb  v.  Ilatfield, 
46  N.  Y.  533 ;  Schiffer  v.  Dieiz,  83  N.  Y.  300 ;  Baird  v. 
Mayor,  etc.,  96  N.  Y.  567 ;  O.  P.  R.  li.  Co.  v.  F<yn^est,  128 
N.  Y.  83 ;  Bohn  v.  UaUh,  133  N.  Y.  64;  S.  S.  Nat.  Bank 
V.  Sloan,  35  N.  Y.  37.)  The  defendant  had  the  affirmative 
of  the  issue.  (Abbott's  Trial  Brief,  30  ;  Z.  O.  Nat.  Bank  v. 
Judson,  122  N.  Y.  278 ;  EhoeU  v.  Chamberlain,  31  N.  Y. 
611 ;  McKyring  v.  Bull,  16  N.  Y.  297 ;  Etnery  v.  Balz,  94 
N.  Y.  411;  ConseVyea  v.  Swift,  103  N.  Y.  604;  Hurliman 
V.  Seckendorf,  9  Misc.  Rep.  264 ;  Trenckmann  v.  Schneider, 
26  Misc.  Eep.  695 ;  Lewis  v.  Donohue,  27  Misc.  Rep.  514 ; 
Glenny  v.  Hitchens,  4  How.  Pr.  98 ;  MiUerd  v.  TKom,  56 
K  Y.  402.) 

Werner,  J.  The  action  was  brought  to  recover  the  pur- 
chase price  of  certain  diamonds  sold  by  the  plaintiffs  to  the 
defendant.  The  complaint  alleged  the  sale  thereof  oa  the  6th 
of  August,  1896,  at  the  agreed  price  of  $2,450.12,  and  that 
defendant  promised  and  agreed  to  pay  said  sum.  This  was 
followed  by  the  allegation  of  non-payment,  and  that  said 
amount  was  due  and  payable.  The  answer  denied  that  the 
sura  specified  in  the  complaint,  or  any  part  thereof,  was  then 
due  and  payable,  and  alleged  that  the  goods  were  sold  and 
delivered  by  the  plaintiffs  to  the  defendant  upon  a  term  of 
credit  which  had  not  expired  at  the  time  of  the  commence- 
ment of  the  action. 

Upon  the  trial  the  defendant  claimed  and  was  given  the 
affirmative.     This  is  assigned  as  error  by  the  appellants.     It 
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is  the  well-settled  rule  in  this  state  that  the  party  holding  the 
affirmative  upon  an  issue  of  fact  has  the  right  npon  the  trial 
to  open  and  close  the  proof,  and  to  reply  in  snmming  np  the 
case  to  the  jury.  This  is  regarded  as  a  legal  right,  not  resting 
in  the  discretion  of  the  court,  and  a  denial  thereof  may  be 
excepted  to  and  the  ruling  reviewed  upon  appeal.  (MiUerd 
V.  T?iornj  56  N.  Y.  402 ;  Merzhach  v.  Mayor^  etc.^  163  N. 
Y.  16.)  The  general  rule  upon  this  subject  ie,  that  if  the 
plaintiflF,  without  giving  any  evidence,  is  entitled  to  recover 
upon  the  pleadings,  the  affirmative  of  the  issue  rests  with  the 
defendant.  (Lake  Ontario  Nat.  Bank  v.  Judaon^  122  N.  Y. 
278.)  This  rule  must,  of  course,  be  applied  and  enforced  in 
each  case  in  the  light  of  the  specific  pleadings  and  issues 
before  the  court.  Let  us  apply  this  simple  and  conclusive 
test  to  the  pleadings  before  us.  The  promise  to  pay  is 
expressly  alleged  in  the  complaint  and  is  not  denied  in  the 
answer.  In  the  absence  of  any  allegation  in  the  complaint  as 
to  the  time  when  payment  is  to  be  made,  the  law  implies  not 
only  the  promise,  but  the  duty  to  pay  on  the  delivery  of  the 
goods.  Defendant's  plea  of  an  unexpired  term  of  credit, 
which  is  relied  on  to  defeat  plaintiffs'  recovery,  is  in  the 
nature  of  an  affirmative  defense  which  must  be  supported 
by  evidence  before  the  defendant  can  succeed.  Like  the 
defense  of  payment,  it  must  not  only  be  pleaded,  but  proved. 
The  allegation  of  the  complaint  that  the  sum  claimed  is  due 
and  payable,  and  the  denial  thereof  in  the  answer  adds  noth- 
ing to  the  issue.  These  are  merely  statements  of  conclusions 
of  law.  Without  further  discussion  of  this  feature  of  the 
case,  we  conclude  that  the  trial  court  was  right  in  awarding 
to  the  defendant  the  affirmative  on  the  single  issue  raised  by 
his  answer. 

The  record  also  presents  for  our  review  alleged  errors  in 
the  charge  of  the  court  to  the  jury.  This  necessitates  a  brief 
resxime  of  the  facts  essential  to  an  understanding  of  the  legal 
question  involved.  On  July  10th,  1895,  the  defendant  was 
engaged  in  business  as  a  jeweler  in  the  city  of  New  York. 
On  that  day  he  made  and  delivered  to  the  Bradstreet  Mercan- 
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tile  Agency  a  statement  in  writing  over  his  signature  showing 
his  financial  condition.  Among  the  assets  therein  enumerated 
was  real  estate  of  tlie  vahie  of  $28,000,  mortgaged  for  $16,000, 
a-iid  of  the  net  value  of  $12,000.  In  the  spring  or  early  sum- 
mer of  1896,  the  Bradstreet  company  furnished  to  the  plain- 
tiffs a  copy  of  the  said  statement,  and  the  latter  claimed  to 
have  relied  upon  the  representations  therein  contained  in 
extending  to  the  defendant  the  credit  upon  which  the  goods 
described  in  the  complaint  were  sold.  Upon  the  sale,  August 
6th,  1896,  the  defendant  gave  to  plaintiffs  his  tliree  promis- 
sory notes,  payable  in  six,  nine  and  twelve  months  from  date 
respectively.  In  the  latter  part  of  August,  1896,  one  Kantz, 
a  representative  of  the  Bradstreet  company,  interviewed  the 
defendant  as  to  his  financial  condition  and  referred  to  the 
statement  of  July  10th,  1895.  In  that  interview  the  defend- 
ant admitted  he  was  not  the  owner  of  any  real  estate,  and 
claimed  that  the  insertion  of  that  item  in  the  written  statement 
of  his  assets  was  a  mistake  made  by  his  son  in  preparing  the 
statement ;  that  he,  the  defendant,  signed  the  same  without 
scmtinizing  its  contents.  After  this  interview  between  Kantz 
and  the  defendant,  Heilbronn,  one  of  the  plaintiffs,  called 
upon  the  defendant  and  referred  to  the  discrepancy  between 
defendant's  written  statement  of  July  10th,  1895,  and  the 
verbal  one  made  to  Kantz  subsequent  to  the  sale.  In  this 
conversation  defendant  reiterated  his  claim  that  there  was  a' 
mistake  in  the  written  statement,  and  said  "he  was  just  as 
good  without  that  property  as  he  was  before."  Heilbronn 
testifies  that  thereupon  he  went  away  satisfied. 

The  defendant,  in  his  testimony,  admits  the  essential 
features  of  these  interviews  with  Kantz  and  Heilbronn,  but 
adds  that  in  his  talk  with  the  latter  he,  defendant,  offered 
to  return  the  diamonds  and  demanded  the  return  of  his  notes. 
Whereupon  Heilbronn  said,  "  Ilerzog,  I  have  known  you  for 
many  years,  your  family  and  your  brothers ;  it  is  all  right.  I 
simply  wanted  to  ask  you  what  this  change  meant."  This 
evidence  is  corroborated  by  that  of  the  defendant's  son  and 
denied  by  Heilbronn. 
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This  brings  us  to  that  portion  of  the  charge  which  is 
excepted  to  by  the  appellants.  The  court,  after  having 
directed  the  attention  of  the  jury  to  the  evidence  relating  to 
defendant's  alleged  offer  to  return  the  diamonds,  charged  as 
follows :  "  Now,  if  he  did  that,  if  he  made  that  explanation, 
if  it  was  a  mistake,  and  he  explained  to  Mr.  Heilbronn 
that  there  was  a  mistake,  as  he  says  he  did,  and  offered  to 
return  the  diamonds  upon  the  receipt  of  his  notes,  and  Mr. 
Heilbronn  refused  to  receive  the  diamonds,  it  was  a  waiver  of 
the  fraud  and  the  plaintiffs  cannot  recover ;  the  plaintiffs  were 
required  to  rely  upon  the  promissory  notes  they  had  taken 
when  this  sale  was  made,  if  at  that  time  the  fraud  was  waived." 
We  think  this  charge  was  erroneous.  If  the  goods  were  sold 
and  the  credit  extended  to  the  defendant  in  reliance  upon  the 
false  and  fraudulent  statements  made  by  him,  the  plaintiffs 
had  the  right  either  to  disa£Srm  the  sale  and  proceed  in 
replevin  to  recover  their  goods,  or  they  could  waive  the  tort 
and  proceed  in  assumpsit  for  the  purchase  price  of  the  goods. 
( Wigand  v.  SicheL  3  Keyes,  122 ;  Crossman  v.  Universal 
Rubber  Co.,  127  N.  Y.  38:  Willson  v.  Foree,  6  Johns.  110.) 
There  is  a  well-recognized  distinction  in  such  cases  as  these 
between  a  disaffirmance  of  the  sale  with  all  its  incidents,  and 
a  mere  rescission  of  the  credit  upon  which  the  sale  was  made. 
This  distinction  was  overlooked  by  the  learned  trial  court,  as 
is  plainly  indicated  by  the  cliarge  above  quoted. 

But  it  is  urged  with  much  force  that,  even  if  that  portion 
of  the  charge  is  concededly  erroneous,  it  was  cured  by  the 
following  instruction  to  the  jury:  ''If  you  find  that  the 
defendant  offered  to  return  the  diamonds,  and  gave  this 
explanation,  and  that  Mr.  Heilbronn  said  he  was  satisfied  to 
allow  the  sale  to  stand  as  it  was,  then  the  plaintiffs  cannot 
recover.  If,  on  tlie  other  hand,  this  offer  was  not  made,  then 
the  plaintiffs  are  entitled  to  recover,  if  you  find  that  this  sale 
was  fraudulently  procured."  It  will  be  observed  that  in  this 
portion  of  the  charge  there  is  the  same  distinct  reference  to 
the  sale  and  the  defendant's  alleged  offer  to  return  the 
diamonds  as  in  the  portion  first  quoted.      The  jury   were 


104  Heilbronn  v.  Hkrzog.  [Nov., 


Dissenting  opinion,  per  Maktin,  J.  [Vol.  165. 

explicitly  instructed  that  the  plaintiffs  could  not  recover  if 
the  defendant  offered  to  return  the  diamonds.  No  allusion 
was  made  to  plaintiffs'  right  to  affirm  the  sale  and  to  disaffirm 
the  credit.  That  plaintiff  were  willing  to  allow  the  contract 
to  stand  was  apparent  from  their  election  to  sue  upon  the  con- 
tract and  not  in  tort ;  but  whether  they  had  also  affirmed  the 
credit  upon  which  the  sale  was  made  was  an  independent  ques- 
tion upon  which  the  plaintiffs  were  entitled  to  have  the  jury 
plainly  and  correctly  instructed.  The  obvious  import  of  all 
that  was  said  upon  this  subject  by  the  trial  court  was  that  the 
plaintiffs'  right  to  recover  depended  wholly  upon  the  finding 
that  the  defendant  offered  to  return  the  diamonds.  This,  as 
we  have  seen,  was  error,  because  it  was  not  necessary  for  the 
plaintiffs  to  receive  back  their  goods,  unless  they  chose  to 
rescind  the  sale  as  well  as  the  credit.  As  this  conclusion  leads 
to  a  reversal,  it  would  be  unprofitable  to  discuss  other  ques- 
tions which  may  not  be  presented  upon  anotlier  trial. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Mabtin,  J.  (dissenting).  I  concur  in  the  conclusion  that 
upon  the  trial  the  defendant  was  properly  awarded  the  affirma- 
tive, but  dissent  from  the  proposition  that  the  court  erred  in 
its  charge  as  to  the  effect  of  the  transaction  between  the  par- 
ties when  the  plaintiffs  learned  the  entire  truth  as  to  the 
defendant's  financial  statement.  If,  upon  that  occasion,  the 
defendant  offered  to  return  the  goods  purchased,  upon  the 
surrender  of  his  notes,  and  the  plaintiffs  refused  or  omitted  to 
rescind  the  sale,  either  in  toto  or  as  to  the  credit,  but  on  the 
contrary  said  that  the  sale,  which  plainly  included  the  credit, 
was  all  right,  they  could  not  subsequently  rescind  the  original 
contract  either  as  to  the  sale  or  the  credit  which  they  thus 
ratified  with  a  full  knowledge  of  all  the  facts.  If  it  be  admit- 
ted that  there  was  a  fraud  through  which  the  defendant 
obtained  the  plaintiffs'  goods,  which  may  be  doubted,  still  the 
contract  was  not  void  but  merely  voidable  and  might  be 
ratified  by  the  plaintiffs.     Under  such  circumstances  a  party 
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who  is  entitled  to  repudiate  a  contract  upon  the  ground  of 
fraud  is  required  to  act  promptly  after  its  discovery.  {Bruce 
V.  Davenport^  3  Keyes,  472;  Ouckenheimer  v.  Angevine^ 
81  N.  Y.  394;  Sohifer  v.  Diets,  83  N.  Y.  300;  Gould  v. 
C.  0.  Nat.  Bank,  86  N.  Y.  75 ;  Baird  v.  Mayor,  etc.,  96  N. 
Y.  567 ;  0,  P.  R.  R,  Co.  v.  Forrest,  128  N.  Y.  83 ;  Mayo  v. 
KrwwUon,  134  N.  Y.  250,  254.) 

If  the  plaintiffs  intended  to  disaffirm  their  contract  with  the 
defendant,  it  was  their  duty  to  do  so  promptly.  The  fact  that 
there  was  no  such  disaffirmance  at  the  meeting  in  September 
or  until  months  afterwards  when  this  action  was  commenced, 
is  potent,  if  not  conclusive,  evidence  that  the  plaintiffs 
intended,  what  their  words  signified,  that  the  original  contract 
was  all  right  and  they  were  satisfied  with  it.  Upon  this  sub- 
ject the  court  charged  :  "  The  evidence  is  that  the  plaintiff 
Heilbronn  called  at  the  place  of  business  of  the  defendant, 
and  called  his  attention  to  this  change  in  the  rating,  and  the 
defendant  says  at  that  time  he  explained  to  him,  to  the 
plaintiff,  how  tliat  occurred,  that  it  was  a  mistake,  and 
stated  substantially  to  him  then,  as  he  states  now  upon 
the  witness  stand,  and  he  says  that  he  accompanied  the 
explanation  by  stating  that  if  he  was  not  satisfied,  that 
if  the  plaintiffs  were  not  satisfied  with  his  honesty  or 
with  his  credit  —  you  remember  what  he  said,  that  the 
diamonds  were  there  and  they  could  have  them  back,  offering, 
as  he  says,  to  return  the  diamonds  and  receive  back  his  prom- 
issory notes.  Now,  if  he  did  that,  if  he  made  that  explana- 
tion, if  it  was  a  mistake,  and  he  explained  to  Mr.  Heilbronn 
that  there  was  a  mistake,  as  he  says  he  did,  and  offered  to 
return  the  diamonds  upon  the  receipt  of  his  notes,  and  Mr. 
Heilbronn  refused  to  receive  the  diamonds,  it  was  a  waiver  of 
the  fraud,  and  the  plaintiffs  cannot  recover;  the  plaintiffs 
were  required  to  rely  upon  the  promissory  notes  tliey  had 
taken  when  this  sale  was  made,  if  at  that  time  the  fraud  was 
waived."  In  view  of  the  law  relating  to  the  prompt  disaf- 
firmance of  contracts  for  fraud,  did  even  this  isolated  portion 
of  the  charge  amount  to  more  than  saying  that,  if  the  mistake 
14 
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upon  whicli  the  claim  of  fraud  was  based  was  explained  to  the 
satisfaction  of  the  plaintiflFs,  and  the  defendant  offered  to  dis- 
affirm and  the  plaintiffs  refused,  tlius  not  promptly  repudiat- 
ing or  disaffirming  the  original  contract  either  in  toto  or  as  to 
the  credit,  they  could  not  recover  ?  I  think  it  did  not.  But  the 
court  further  charged  upon  this  subject  as  follows :  "  If  you 
find  that  the  defendant  offered  to  return  the  diamonds,  and 
gave  this  explanation,  and  that  Mr.  Heilbronn  said  he  was  sat- 
isfied to  allow  the  sale  to  stand  as  it  was,  then  the  plaintiffs 
cannot  recover.  If,  on  the  other  hand,  this  offer  was  not 
made,  then  the  plaintiffs  are  entitled  to  recover  if  you  find 
that  this  sale  was  fraudulently  procured." 

We  ought  not  to  seize  hold  of  an  isolated  portion  of  a  charge 
for  the  purpose  of  criticism,  and,  if  the  charge  as  a  whole  con 
veyed  to  the  jury  the  correct  rule  of  law  on  a  given  question, 
the  judgment  will  not  be  reversed  because  detached  sen- 
tences may  be  erroneous.  If  the  language  employed  is  capa- 
ble of  different  constructions,  that  construction  will  be  adopted 
which  will  lead  to  an  affirmance  of  the  judgment,  unless  it 
fairly  appears  that  the  jury  were,  or  at  least  might  have  been, 
misled.  {Caldwell  v.  New  Jersey  Steamhoat  Co,^  47  N.  Y. 
282 ;  Losee  v.  Bucha/fia7iy  51  N.  Y.  476,  492 ;  Crist  v.  Erie 
Railway  Co.^  68  N.  Y.  638.)  "  In  considering  whether  a 
single  proposition  contained  in  a  charge  is  erroneous,  it  will 
be  construed  in  connection  with  the  context,  and  the  whole 
charge,  or  so  much  of  it  as  is  connected  with  and  tends  to 
modify  or  explain  the  part  claimed  to  be  objectionable,  will 
be  considered.  And  although  a  part  of  the  charge  excepted 
to,  when  isolated  from  the  context,  is  erroneous,  yet  the  judg- 
ment will  not  be  reversed  and  a  new  trial  granted  for  that 
cause,  if  it  appears  that  the  jury  could  not  have  been  misled 
thereby.''  {Sperry  v.  31  tiler,  16  N.  Y.  407,  413;  Baylies  on 
New  Trials  and  Appeals,  pp.  182,  183 ;  Smith  v.  Matthews, 
152  K  Y.  157.) 

When  the  whole  charge  upon  that  subject  is  fairly  consid- 
ered, it  seems  to  me  that  it  amounted  only  to  an  instruction  to 
the  jury  that  if,  at  the  time  of  the  interview  between  the  par- 
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ties  in  September,  the  defendant  explained  to  the  plaintiffs 
the  mistake  in  his  statement  as  to  his  financial  rating,  offered 
upon  the  receipt  of  his  notes  to  retnm  the  goods  pnrchased, 
and  the  plaintiffs  said  they  were  satisfied  to  allow  the  sale  to 
stand  as  it  was,  then  the  plaintiffs  could  not  recover.  While 
it  is  trne  that  the  first  portion  of  the  charge  as  made  did  not 
include  the  statement  of  the  plaintiff  that  he  was  satisfied  to 
allow  the  sale  to  stand  as  it  was,  still,  after  briefly  stating  to 
the  jury  the  rule  relating  to  the  credibility  of  witnesses,  the 
court  immediately  re-stated  the  proposition  and  included 
therein  the  statement  by  the  plaintiff  that  he  was  satisfied  to 
allow  the  sale  to  stand  as  it  was;  so  that  the  court's  last  charge 
upon  the  subject  was  that  if  the  explanation  of  the  defend- 
ant was  given  and  there  was  an  offer  to  return  the  diamonds 
and  the  plaintiff  said  he  was  satisfied  to  allow  the  sale  to  stand 
as  it  was,  then  the  plaintiffs  could  not  recover. 

It  seems  to  me  that  the  jury  must  have  understood  this 
charge,  when  taken  as  a  whole,  as  an  instruction  to  the  effect 
that  if  the  facts  as  to  the  transaction  between  the  parties  in 
September  were  as  proved  by  the  defendant,  and  the  plaintiff 
was  at  the  time  satisfied,  as  he  admitted,  then  the  plaintiffs 
were  not  entitled  to  recover.  But  if  the  facts  were  as  claimed 
by  the  plaintiffs,  then  they  were  entitled  to  recover  if  the  sale 
was  fraudulently  procured.  The  proof  justified  the  charge. 
Both  the  defendant  and  his  son  testified  that  upon  that  occa- 
sion after  a  disclosure  of  all  the  facts  in  regard  to  his  financial 
standing  and  as  to  the  mistake  in  the  statement  first  delivered 
to  Bradstreet  &  Co.,  the  plaintiffs  said  it  was  all  right.  More- 
over, the  plaintiff  himself  testified  that  upon  that  occasion, 
after  his  discussion  of  the  matter  with  the  defendant,  he  went 
away  satisfied.  Under  this  proof,  coupled  with  the  fact  that 
months  elapsed  before  any  action  was  brought  or  the  purchase 
price  demanded,  it  is  evident  that  the  plaintiffs  ratified  the 
sale  upon  credit  with  a  full  knowledge  of  the  facts,  and,  by 
not  having  promptly  rescinded  either  the  sale  or  the  credit, 
the  original  contract  was  binding  upon  them.  Under  all  the 
facts  and  circumstances  established  by  the  proof,  it  seems  clear 
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that  the  charge,  when  considered  as  a  whole,  was  proper,  and, 
under  the  rules  applicable  to  its  consideration,  th«  judgment 
should  not  be  reversed  because  some  isolated  portion  of  it 
might  be  subject  to  criticism. 

As  I  find  no  other  exceptions  which  would  justify  a  reversal, 
I  am  of  the  opinion  that  the  judgment  should  be  affirmed. 

Parker,  Ch.  J.,  Bartlett  and  Cullen,  JJ.,  concur  with 
Werner,  J.,  for  reversal ;  Gray  and  Vann,  JJ.,  concur 
with  Martin,  J.,  for  affirmance. 

Judgment  reversed,  etc. 
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165   419]^     William  MoClure,  Appellant,  v.  The  Central  Trust  Com- 
^77  ATviKfil         PANY  OF  New  York,  Respondent,  Impleaded  with  H.  11. 
Warner. 


77  Aiy456 


1.  Contract  —  Construction  op  Prospectus  Opferino  Stock  for 
Subbckiftion.  a  prospectus  issued  by  a  firm  of  bankers  stating,  among 
other  things,  that  they  were  authorized,  but  by  whom  it  did  not  appear, 
to  offer  for  subscription  stock  of  an  English  corporation  consisting  of 
10,000  full  paid  and  non-assessable  shares  represented  by  trust  com- 
pany certificates  of  the  Central  Trust  Company  of  New  York  against 
which  certificates  a  like  number  of  preferred  shares  of  the  English  com- 
pany had  been  deposited,  dividends  payable  at  Central  Trust  Company, 
New  York,  and  which,  with  a  specified  exception,  comprises  all  stock 
held  in  this  country  for  sale;  that  trust  company  certificates  have  been 
issued  to  comply  with  the  requirements  of  this  market;  that  subscrip- 
tion lists  would  be  opened  by  the  bankers,  the  Central  Trust  Com- 
pany and  the  Bank  of  North  America,  from  whom  prospectuses  and 
blank  forms  of  application  can  be  obtained;  that  receipts  will  be  given 
for  all  payments  made  and  engraved  trust  company  certificates  issued  by 
the  Central  Trust  Company  will  be  delivered  as  soon  as  practicable  after 
the  making  of  the  final  payment  —  "Registrar  of  Certificates  Union  Trust 
Company,  New  York;  transfer  agents  Central  Trust  Company,  New 
York,"  which  prospectus  was  issued  with  the  knowledge  of  the  Central 
Trust  Company,  allowed  to  remain  on  its  counters  for  distribution  and 
under  which  it  received  subscriptions  for  the  stock,  constitutes  it  a  deposi- 
tary of  the  shares  of  stock  in  the  English  corporation  so  deposited  with 
it,  and  offered  for  sale  by  the  hankers  for  an  undisclosed  owner,  against 
which  it  is  to  issue  certificates  for  the  purpose  of  making  the  stock 
marketable  in  this  country  and  is  to  act  as  agent  for  the  transfer  of  the 
same  as  well  as  to  receive  applications  for  the  sale  of  the  stock. 


1900.]  McClure  v.  Central  Trust  Co.  109 

N.  Y.  Rep.]  Statement  of  case. 

2.  Trust  Company  Certificates  Representing  Shares  op  Stock  in 
Foreign  Corporation  —  Implied  Warranty  to  Deliver  Market- 
able Stock  Free  from  Lien.  A  trust  company  which,  acting  as  such 
transfer  agent  in  consideration  of  an  annual  salary,  issues  under  such 
prospectus  its  certificate  stating  that  there  has  heen  deposited  with  it  in 
trust  a  certain  number  of  shares  of  the  stock  of  the  English  corporation 
and  providing  that  such  shares,  together  with  a  deed  of  transfer  thereof, 
will  be  delivered  to  the  person  to  whom  the  certificate  is  issued,  or  his 
assigns,  on  the  surrender  of  the  certificate  and,  until  surrender,  all  divi- 
dends collected  upon  said  shares  by  it  will  be  paid  to  the  registered  holder 
or  his  order,  impliedly  agrees  to  deliver  to  one,  who  relying  upon  the 
statements  set  forth  in  the  prospectus,  was  induced  to  become  a  certificate 
holder,  marketable  stock  free  from  lien,  and  an  effective  deed  of  trans- 
fer thereof. 

3.  Stock  Subject  to  Express  Lien  Created  by  Transferrer  and 
Thereby  Rendered  Valueless,  Not  a  Good  Delivery  under  Pro- 
spectus. The  obligation  of  the  certificate  is  not  discharged  by  the 
delivery  or  tender  to  such  holder  of  a  deed  of  transfer  signed  by  the  per- 
son in  whose  name  the  stock  stands  on  the  books  of  the  corporation 
'*  subject  to  the  several  conditions  on  which  I  held  the  same  immediately 
before  the  execution  hereof  and  the  said  transferee  doth  hereby  agree  to 
accept  and  take  the  said  shares  subject  to  the  conditions  aforesaid  "  accom- 
panied by  the  shares  of  stock  therein  mentioned,  in  the  form  of  a  certificate 
issued  by  the  English  corporation  for  the  number  of  shares  required,  it 
appearing  that  the  transferrer  had  created  an  express  lien  upon  the  shares 
and  dividends  by  pledging  them  to  two  directors  as  trustees  for  the  English 
corporation  as  collateral  security  for  a  debt  owing  by  him  to  the  corpora- 
tion and  had  charged  the  shares  with  its  payment  and  had  agreed  that  all 
dividends  payable  thereon  as  well  as  those  on  other  shares  registered  in 
his  name  should  be  applied  upon  his  indebtedness  and  it  also  appearing 
that  the  shares  were  issued  by  the  corporation  subject  in  express  terms 
to  its  articles  of  association  and  regulations  which  among  other  things  pro- 
vided that  the  company  should  have  a  first  and  paramount  lien  upon  the 
shares  registered  in  the  name  of  any  member  for  his  debts,  liabilities  and 
engagements  to  or  with  the  company  —  that  such  lien  should  extend  to  all 
dividends  declared  on  such  shares  —  that  all  dividends  declared  upon  any 
shares  might  be  retained  by  the  directors  and  applied  upon  any  lien  held 
by  the  company  and  also  authorized  the  company  to  refuse  to  register 
transfera  of  stock  until  its  claims  against  the  transferrer  were  satisfied  — 
and  that  the  shares  were  valueless  by  reason  of  such  express  lien  —  where 
the  trust  company  knew  but  the  person  to  whom  it  issued  the  certificate 
did  not  know  although  he  made  no  inquiry  as  to  its  form  or  upon  any 
other  subject  that  the  shares  in  its  possession  were  issued  by  the  corpora- 
tion subject  in  express  terms  to  its  articles  of  association  and  that  the 
deed  of  transfer  was  subject  to  the  several  conditions  on  which  the  trans- 
ferrer held  the  shares  immediately  before  the  execution  thereof  and  also 
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contained  a  covenant  on  the  part  of  the  transferee  to  accept  and  take  the 
s.^id  shares  subject  to  the  conditions  aforesaid. 

4.  Ignorancr  op  Trust  Company  as  to  Ekistbncb  op  Lien  will  not 
Relirvb  it  PROAi  Liability.  The  fact  that  the  trust  company  did  not 
know  at  the  time  the  certificate  holder  subscribed  for  his  stock  that  there 
was  any  lien  upon  the  shares  souglit  to  be  delivered  and  did  not  discover 
it  until  long  afterwards^  will  not  relieve  it  from  liability  because,  under 
tie  circumstances,  the  law  imputed  to  it  the  duty  of  inquiring  to  see 
whether  there  was  anything  behind  the  conditions  appearing  on  the  face 
Oi  the  papers  in  its  possession  which  would  make  the  shares  unmarketable 
biifore  it  undertook  to  place  them  upon  the  niarket  under  the  sanction  of 
its  name  and  the  confidence  Invited  by  its  standing  and  it  is  ciiargeable 
with  notice  of  the  lien,  since  a  proper  inquiry  at  the  proper  place  would 
h  ive  disclosed  its  existence  and  would  have  protected  the  trust  company 
from  being  imposed  upon  itself  and  from  unintentionally  imposing  upon 
others. 

5.  The  Rule  op  Caveat  Emptor  no  Protection  to  Trust  Com- 
pany—The Doctrine  op  Implied  Warranty  as  an  Exception  to 
Rule.  The  trust  company  will  not  be  protected  from  liability  by  invok- 
ing the  rule  of  caveat  emptor^  since  from  the  nature  of  the  transaction  and 
the  relative  situation  and  circumstances  of  the  parties  the  certificate 
holder  paid  for  stock  not  of  any  particular  market  value  but  unincum- 
bered stock,  of  the  same  value  as  free  shares,  such  as  persons  of  ordinary 
intelligence  would  understand  was  meant  by  the  general  description  of 
stock  shares  the  owner  of  which,  and  not  the  lienor,  would  be  entitled  to 
the  dividends  thereon  and  which  were  worth  as  much  as  any  other  share 
of  the  same  class,  and  in  the  interest  of  commerce  and  to  enable  him  to 
get  such  stock,  the  law  will  impute  a  duty  to  the  trust  company  to  deliver 
shares  of  that  description  and  not  merely  shares  lawfully  issued  in  proper 
form,  with  genuine  signatures,  regardless  of  whether  they  were  worth- 
less owing  to  a  lien  thereon  or  not.  The  authorities  upon  the  subject  of 
implied  warranty  as  an  exception  to  the  rule  of  caveat  emptor  collated  and 
discussed. 

6.  Liability  op  Agent  to  Third  Person  —  Undisclosed  Principal. 
The  trust  company  cannot  escape  liability  by  claiming  that  it  sold  as 
agent,  even  if  the  party  to  whom  it  issued  the  certificate  knew  it  was 
acting  as  agent  for  some  one,  but  did  not  know  for  whom,  since  it  did  not 
disclose  the  name  of  its  principal. 

McClvre  v.  Central  Trust  Co.,  28  App.  Div.  433,  reversed. 

(Argued  October  23,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
18,  1898,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  the  report  of  a  referee. 
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This  action  was  brought  to  recover  the  sum  of  $7,500  paid 
by  the  plain tiflE  upon  a  certain  contract,  which  he  seeks  to 
rescind  upon  several  grounds,  and  among  them  that  he  was 
induced  to  make  it  through  fraud  and  deceit  practiced  upon 
him  by  the  defendants. 

The  defendant  Warner  served  no  answer,  but  the  Central 
Trust  Company  put  at  issue  every  allegation  tending  to  show 
fraud  or  deceit  on  its  part,  either  through  false  representation 
or  fraudulent  concealment. 

The  H.  H.  Warner  Company,  Limited,  is  a  foreign  corpo- 
ration, organized  in  England,  with  its  principal  office  in  the 
city  of  London.  It  has  a  capital  of  £550,000,  divided  into 
20,000  shares  of  preferred  and  35,000  shares  of  common  stock, 
each  sliare  being  of  the  par  value  of  £10.  In  1889  Mr.  War- 
ner, who  had  for  a  long  time  and  with  great  success  dealt  in 
proprietary  medicines  at  Rochester,  N.  Y.,  sold  his  business  to 
the  English  corporation,  and  received  as  part  of  the  purchase 
price  a  large  number  of  the  shares  of  stock  issued.  He  also 
purchased  many  other  shares  in  the  open  market,  and  in  1891 
he  was  the  largest  shareholder  as  well  as  the  managing 
director.  He  wished  to  sell  a  part  of  his  stock  in  this  coun- 
try, but  as  the  books  of  transfer  were  kept  in  London,  so  that 
shares  could  not  be  transferred  thereon  without  considerable 
delay,  he  devised  a  method  of  so  placing  his  shares  upon  tlie 
market  that  they  could  be  conveniently  dealt  in  on  this  side 
of  tlie  Atlantic.  This  method  was  to  sell  shares  through  cer- 
tificates, issued  by  a  trust  company,  representing  the  number 
of  shares  sold,  and  through  which,  in  due  time,  the  shares 
could  be  transferred  upon  tlie  books  of  the  English  company. 
He  arranged  with  the  Central  Trust  Company  of  Kew  York 
to  act  as  agent  for  the  transfer  of  certificates,  and  with  the  Union 
Trust  Company  to  act  as  the  registrar  of  certificates.  He 
employed  S.  V.  White  &  Company,  a  firm  of  brokers,  to  act  as 
promoters  of  the  scheme,  and  they  issued  a  prospectus  to  induce 
purchases,  with  the  knowledge  of  the  Central  Trust  Company, 
which  allowed  copies  to  remain  on  its  counters  for  distribution. 

The  prospectus  was  dated   ''  New  York,  April  28,  1891," 
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and  stated  that  "  Messrs.  S.  V.  White  &  Co.,  bankers,  36  Wall 
street.  New  York,  are  authorized  to  offer  for  subscription  "  a 
certain  number  of  shares  of  each  kind  of  the  stock  in  ques- 
tion, describing  it  as  the  stock  of  an  English  corporation,  set- 
ting fortli  tlie  amount  of  capital,  its  division  into  preferred 
and  common  stock,  the  number  of  shares  of  each  and  the  par 
value  of  the  shares.  It  then  continued  as  follows:  "The 
$500,000  preferred  cumulative  8  per  cent  stock  now  offered 
in  this  market,  consists  of  10,000  full  paid  and  non-assessable 
shares  *  *  *  represented  by  trust  company  certificates 
of  the  Central  Trust  Company  of  New  York,  against  which 
certificates  a  like  number  of  preferred  shares  *  *  *  of 
the  English  company  have  been  deposited.  Dividends  pay- 
able at  Central  Trust  Company,  New  York.  *  *  *  The 
foregoing  offering  of  10,000  shares  preferred  stock,  for  which 
trust  company  certificates  have  been  issued  to  comply  with 
the  requirements  of  this  market,  comprises  all  the  stock  held 
in  this  country  for  sale,  with  the  exception  of  5,000  shares  of 
common  stock.  *  *  *  Trust  company  certificates  will 
also  be  issued  for  the  common  stock.  Both  classes  of  stock 
are  offered  on  the  following  terms,"  which  were  at  the  rate 
of  $48.50  per  sliare  for  preferred  and  $75  per  share  for  com- 
mon, including  "  accrued  dividend  from  February  1st,  1891." 
It  announced  that  subscription  lists  would  be  opened  on  May 
7th  and  closed  May  9tli,  1891,  by  S.  V.  White  &  Company, 
the  Central  Trust  Company  and  the  Bank  of  North  America, 
"  from  whom  prospectuses  and  blank  forms  of  application 
can  be  obtained."  Ten  per  cent  of  the  subscription  was  pay- 
able on  application  ;  thirty  per  cent  on  allotment ;  thirty  per 
cent  on  May  20th,  and  the  remainder  on  June  1st,  1891. 

The  prospectus  further  stated  that  "  receipts  will  be  given 
for  all  payments  made  and  engraved  trust  company  certifi- 
cates, issued  by  the  Central  Trust  Company,  will  be  delivered 
as  soon  as  practicable  after  the  making  of  tlie  final  payment. 
*  *  *  Registrar  of  certificates.  Union  Trust  Company, 
New  York;  transfer  agents,  Central  Trust  Company,  New 
York;   American  committee  of   management,  Hon.  H.  H. 
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Warner,  president,"  with  a  vice-president,  treasurer  and  secre- 
tary. The  rest  of  the  prospectus  was  devoted  to  the  nature 
of  the  business,  the  property''  conveyed  to  the  English  com- 
pany by  Mr.  Warner,  the  earnings,  prospects,  etc.  The  pros- 
pectus was  not  signed,  but  appended  thereto  was  a  letter  from 
Warner  dated  April  23rd,  1891,  addressed  to  S.  V.  White  & 
Company,  in  which,  purporting  to  answer  their  inquiry  as  to 
his  opinion  of  the  business  of  the  English  company,  he  said : 
"  I  have  seen  a  copy  of  your  proposed  circular,  in  which  you 
are  about  to  offer  for  sale  some  of  the  preferred  and  common 
.  stock  of  said  corporation."  He  then  expressed  his  confi- 
dence in  the  business  of  the  company  and  predicted  great 
prosperity  for  it. 

On  the  21st  of  May,  1891,  the  plaintiff  subscribed  for  100 
sliares  of  the  common  stock,  and  upon  paying  the  ten  per  cent 
down  as  required  by  the  prospectus,  received  therefor  from 
the  Central  Trust  Company  what  is  known  as  a  temporary 
receipt,  stating  the  amount  paid  and  describing  it  as  the  first 
installment  of  ten  per  cent  on  his  application  for  100  shares  of 
common  stock.  The  paper  also  stated  that  "  said  application 
is  made  in  accordance  with  the  terms  of  the  prospectus  of 
April  28th,  1891,"  and,  after  reciting  the  terms  of  payment, 
allotment,  etc.,  as  stated  in  the  prospectus,  continued :  "  Upon 
payment  of  the  last  installment,  wliich  completes  the  subscrip- 
tion price  of  $75  per  share,  and  the  surrender  of  this  receipt, 
the  said  William  McClure  shall  receive  a  certificate  of  tlie 
Central  Trust  Co.  of  New  York,  representing  the  number  of 
shares  of  the  ordinary  or  common  stock  of  H.  II.  Warner  & 
Co.,  Limited,  allotted  and  paid  for  under  the  said  application, 
of  the  par  value  of  £10  sterling  per  share  as  soon  as  the  same 
is  ready  for  delivery."  When  this  receipt  was  given  the 
shares  pf  stock  represented  by  it  were  on  deposit  with  the 
trust  company  in  readiness  to  fulfill  the  contract. 

On  the  23rd  of  June,  1891,  the  plaintiff  completed  his  pay- 
ments and  received  from  the  Central  Trust  Company  two  cer- 
tificates, each  of  which,  after  stating  that  there   had  been 
deposited  with  paid  company  '^  in  trust "  fifty  shares  of  the 
15 
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stock  ill  question,  continued  :  "  Said  shares,  together  with  a 
deed  of  transfer  thereof,  will  be  delivered  to  William  McClure 
or  assigns  on  surrender  of  this  trust  receipt  properly  indorsed. 
This  receipt  is  transferable  at  the  office  of  said  trust  company 
in  New  York  either  in  person  or  by  power  of  attorney,  and, 
until  surrender,  all  dividends  collected  upon  said  shares  by 
said  trust  company  will  be  paid  to  the  registered  holder  of 
this  receipt  or  to  his  order."  Each  certificate  had  indorsed 
thereon  the  usual  blank  form  of  transfer. 

On  the  2nd  of  June,  1891,  Mr.  Warner  gave  the  Central 
Trust  Company  an  order  on  H.  H.  Warner  &  Company  to 
pay  it  any  dividends  on  1,000  shares  each  of  his  ordinary  and 
preferred  stock  standing  in  his  name  on  the  books  of  the  com- 
pany, and  stated  that  "  thi8*order  is  irrevocable  until  changed  by 
written  consent  of  said  Central  Trust  Company  of  New  York." 

On  the  13th  of  November,  1891,  the  Central  Trust  Com- 
pany paid  to  the  plaintiff  a  dividend  on  the  stock  which  he 
had  purchased,  and  at  the  same  time  gave  him  a  "  memoran- 
dum of  dividend  for  six  months  ending  July  'ilst,  1891,  on 
stock  of  II.  H.  Warner  &  Co.,  Limited  (a  corporation),  in 
name  of  William  McClure,  ten  per  cent  on  one  hundred  shares 
*  *  *  $485."  A  second  dividend  for  six  months  ending 
January  31st,  1892,  but  less  in  amount,  was  paid  to  the  plain- 
tiff and  a  similar  mtMnorandum  signed  by  the  Central  Trust 
Company  delivered  to  him  at  the  time. 

The  deed  of  transfer  referred  to  in  the  stock  certificate  was 
in  the  form  of  an  ordinary  assignment  of  shares  of  stock  from 
Ilulbert  Harrington  Warner  to  the  transferee,  except  that  the 
closing  part  was  as  follows :  "  Subject  to  the  several  condi- 
tions on  which  I  held  the  same  immediately  before  the  execu- 
tion hereof,  and  the  said  transferee  doth  hereby  agr^e  to 
accept  and  take  the  said  shares,  subject  to  the  conditions  afore- 
said." Accompanying  the  deed  of  transfer  were  the  shares 
of  stock  therein  mentioned,  which  were  in  the  form  of  a  cer- 
tificate under  the  seal  of  the  corporation,  stating  that  the 
owner  was  "  the  registered  holder "  of  a  certain  number  of 
shares  of  stock,  describing  it,  '*  in  H.  H.  Warner  &  Company, 
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Limited,  subject  to  the  articles  of  association  and  regulations  of 
the  company,  such  shares  being  numbered    *    *   *    inclusive.'^ 

On  the  29th  of  November,  1890,  Mr.  Warner  was  owing 
the  English  company  over  $400,000,  and  in  order  to  secure 
tlie  payment  thereof  he  transferred  to  two  of  the  directors  as 
trustees  for  the  company. 4,000  preferred  and  12,820  common 
shares  of  his  stock  as  collateral  security,  and  in  the  instrument 
of  transfer  he  charged  said  shares  with  the  payment  of  the 
debt  and  interest,  and  agreed  that  all  dividends  payable  thereon, 
as  well  as  those  on  any  otlier  shares  registered  in  his  name, 
should  be  applied  upon  his  indebtedness.  In  case  he  did  not 
pay  the  debt  by  the  Ist  of  May,  1891,  he  authorized  the  com- 
pany to  sell  "  any  of  such  shares  upon  such  terms  as  they  may 
think  fit  and  apply  tlie  proceeds  in  reduction  of  the  debt." 
The  instrument  closed  as  follows :  "  It  is  understood  *  *  * 
that  I  shall  be  at  liberty  at  any  time  to  exchange  any  of  the 
above-mentioned  shares  for  other  shares  of  the  company  of 
equal  nominal  value  should  I  wish  to  do  so,  and  that  as  the 
debt  is  reduced,  a  proportionate  amount  of"  shares  shall  be 
released  and  retransferred  to  me,  or  as  I  may  direct,  but  so 
tliat  the  company  shall  at  all  times  retain  shares  taken  at  this 
nominal  or  par  value  to  double  the  amount  of  the  debt  and 
interest  remaining  owing." 

The  articles  of  association  of  the  English  company,  as 
originally  adopted,  provided  that  "  the  directors  may  refuse  to 
register  the  transfer  of  any  share  not  fully  paid  up,  if  the 
transfer  is  made  by  a  member  who  is  indebted  to  the  company 
or  against  whom  the  company  has  any  unsatisfied  claim  or  a 
lien  on  his  shares,  or  if  the  directors  shall  not  be  satisfied  that 
the  proposed  transferee  is  a  responsible  person."  By  another 
clause  of  the  original  articles  it  was  provided  that  "  the  com- 
pany shall  have  a  first  and  paramount  lien  upon  all  the  shares 
not  fully  paid  up,  registered  in  the  name  of  any  member 
(whether  solely  or  jointly  with  others)  for  his  debts,  liabilities 
and  engagements,  solely  or  jointly  with  any  other  person,  to 
or  with  the  company,  whether  the  period  for  the  payment  or 
discharge  thereof  shall  have  actually  arrived  or  not,  and  such 
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lien  shall  extend  to  all  dividends  declared  on  such  shares." 
An  independent  article  autliorized  the  directors  to  retain  all 
dividends  declared  upon  any  share  and  apply  them  upon  any 
lien  held  by  tlie  company  on  any  shares. 

On  the  26tli  of  April,  1893,  the  articles  of  association  were 
amended  by  striking  out  the  words,"  not  fully  paid  up"  in 
each  of  the  foregoing  clauses. 

The  plaintiff  did  not  know  when  he  made  his  subscription 
or  accepted  the  certificate  that  the  stock  belonged  to  Mr. 
Warner  or  stood  in  his  name.  The  Central  Trust  Company 
knew  it,  however,  but  did  not  know  tliat  tliere  was  any  lien 
or  charge  upon  the  stock  until  about  1894.  It  received 
$1,200  a  year  from  Warner  for  acting  as  transfer  agent. 

The  shares  of  stock  deposited  with  the  Central  Trust  Com- 
pany, before  it  issued  any  certificates,  were  sent  by  the  English 
company  to  their  attorneys  in  New  York,  who  delivered  tliem 
to  S.  V.  White  &  Company,  by  whom  they  were  delivered  to 
the  Central  Trust  Compan3\  Some  of  tlie  money  paid  by 
purchasers  of  certificates  went  back  through  the  same  hands 
to  the  English  company,  but  the  subscriptions  received  in  May 
and  June,  1891,  were  paid  by  the  Central  Trust  Company  to 
Mr.  Warner,  individually.  The  plaintiff  testified  that  the 
statements  'set  forth  in  the  prospectus  were  believed  and  relied 
upon  by  him,  and  that  they  induced  him  to  make  the  invest- 
ment. He  had  not  seen  the  form  of  the  deed  of  transfer  or 
of  the  certificate  of  stock  in  the  English  company  when  he 
purchased,  nor  did  he  ask  to  see  either.  The  Central  Trust 
Company  did  not  p. ate  "  as  to  whom  they  were  acting  as  agents 
for."  The  plaintiff  has  been  a  stockbroker  since  1868,  and 
for  some  years  was  vice-chairman  and  chairman  of  the  New 
York  Stock  Exchange. 

On  the  8th  of  May,  1893,  Mr.  Warner  made  a  general 
assignment  for  the  benefit  of  creditors,  which  covered  a  large 
numl)er  of  shares  of  both  common  and  preferred  stock  stand- 
ing in  his  name,  and  the  assignee  testified  that  neither  kind 
liad  any  value,  because  Warner's  interest  had  been  incum- 
bered by  obligations  created  by  him  to  the  English  company, 
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whicli,  since  1892,  has  refused  to  pay  dividends  upon,  or  to 
transfer  any  stock  registered  in  his  name  until  their  liens  are 
discharged. 

In  January,  1894,  the  plaintiff  presented  his  certificates  lo 
the  Central  Trust  Company  and  demanded  the  shares  of  stock 
purchased  by  him,  refusing  to  accept  the  deed  of  transfer 
from  Mr.  Waraer,  with  a  certificate  of  the  requisite  number 
of  sliares  standing  in  his  name  attached  thereto.  Shortly 
afterwards  he  commenced  this  action,  having  first  offered  to 
return  the  dividends  which  he  had  received.  At  the  close  of 
the  evidence  for  the  plaintiff,  the  referee  dismissed  the  com- 
plaint, holding  tliat  no  cause  of  action  had  been  established 
against  the  Central  Trust  Company  either  ex  delicto  or  ex  coii- 
irdctu.  The  judgment  entered  accordingly  was  affirmed  by 
the  Appellate  Division  without  an  opinion,  and  the  plaintiflE 
appealed  to  this  court. 

Harry  Van  Ifesa  Philip  for  appellant.  All  representa- 
tions made  by  defendant  or  with  its  knowledge  and  consent, 
whether  made  before  or  after  the  delivery  of  the  trust  certifi- 
cates, should  have  been  considered  by  the  referee.  {Sommer 
V.  Oppenheim^  19  Misc.  Rep.  605 ;  White  v.  Benjamin^  150 
K".  Y.  258;  Smith  v.  iV^.  i?.  Societ;/,  123  N.  Y.  S5,)  The 
defendant  is  answerable  to  tlie  plaintiff  for  all  concealments 
of  fact  and  false  representations.  ( Vail  v.  Reynolds^  118  N. 
Y.  297 ;  Currier  v.  Poor^  84  Hun,  45  ;  Goodman  v.  Lahorn^ 
11  App.  Div.  617 ;  Crowe  v.  Lewiii,  95  N.  Y.  423  ;  McKnicjht 
V.  Dedin,  52  N.  Y.  399 ;  Hoe  v.  Sanborn,  21  N.  Y.  522 ; 
Jarvis  v.  Bush  Co.^  25  N".  Y.  S.  R.  3 ;  Haskins  v.  Pemher- 
tan,  51  N.  Y.  198 ;  Ledwieh  v.  McKim,  53  X.  Y.  307 ;  Oher- 
lander  v.  Speiss,  45  N.  Y.  178.)  The  Central  Trust  Com- 
pany is  liable  to  plaintiff  as  principal  for  its  part  in  the 
transaction.  {Cohh  v,  Knapp^ll  X.  Y.  348;  Cunningham 
V.  Wathen,  14  App.  Div.  553 ;  M,  iV".  Bank  v.  Gallaudet, 
120  N.  Y.  298;  MchoU  v.  Weil,  30  Misc.  Rep.  441.)  The 
allegations  of  fraud  and  conspiracy  in  the  complaint  do  not 
render  it  necessary  that  the  plaintiff  establish  or  stand  upon  a 
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cause  of  action  ex  delicto.  {Bixhie  v.  Woody  24  N.  Y.  607 ; 
ITiMell  V.  Meiffs,  50  N.  Y.  487 ;  Zedwich  v.  McKim^  53  N. 
Y.  307 ;  Freer  v.  Denton^  61  N.  Y.  492 ;  Woodhiry  v.  Delos^ 
65  Barb.  501 ;  Campbell  v.  Wright,  21  IIow.  Pr.  49 ;  R\i%%ell 
V.  Brownell,  20  Wkly.  Dig.  504;  G.  Ins.  Co.  v.  Turner ,  61 
Ga.  561 ;  Vreela^id  v.  Stone^  29  jN.  J.  188 ;  Feebler  v.  Guano 
Co.y  77  N.  C.  233.)  It  having  been  proved  not  only  that  the 
plaintiff  offered  and  offers  in  this  action  to  return  what  lie 
received,  but  that  he  made  the  offer  before  bringing  the  action 
the  cause  of  action,  ex  delicto,  founded  upon  rescission  has 
been  established  as  well  as  the  one  in  equity  for  a  rescission. 
{Rothschild  V.  Mack,  115  N.  Y.  1 ;  Daly  v.  Wise,  132  N.  Y. 
312 ;  Bahcock  v.  Eckler,  24  N.  Y.  623 ;  Ba^sett  v.  Judson, 
21  ISr.  Y.  238 ;  Hoe  v.  Sanborn,  21  N.  Y.  552 ;  Dawson  v. 
Christopher,  15  N.  Y.  S.  R.  934;  Bigley  v.  Atkins,  7  N.  Y. 
S.  E.  235.) 

Adrian  JET.  Joline  for  respondents.  The  action  was  at  law 
to  recover  money  paid,  based  upon  a  rescission  of  the  trans- 
action on  the  ground  of  fraud,  with  an  offer  to  restore  what 
had  been  received.  In  order  to  recover  the  plaintiff  was 
bound  to  show  representation,  falsity,  scienter,  deception  and 
injury.  {Arthur  v.  Griswold,  55  N.  Y.  400;  Brackett  v. 
Griswold,  112  N.  Y  .  454.)  In  this  form  of  action  the  plain- 
tiff cannot  recover  as  upon  contract.  {Barnes  v.  Quigley^  59 
N.  Y.  265;  Southwick  v.  F.  Nat.  Bank,  84  N.  Y.  420; 
Mea  V.  Fierce,  63  Hun,  400  ;  Fatterson  v.  Fatterson,  1  Abb. 
[N.  S.]  262;  Ransom  v.  White,  39  Barb.  104;  Walter  v. 
Bennett,  16  N.  Y.  250 ;  Sibley  v.  Hastings,  21  Hun,  110 ; 
Bumham  v.  Seligman,  54  N.  Y.  661 ;  Dudley  v.  Scranton, 
57  K  Y.  524;  Ross  v.  Mather,  51  K  Y.  108.)  The  appel- 
lant has  iK)t  sustained  any  injury  by  any  act  of  respondents. 
He  has  an  absolute  right  to  his  shares,  and  the  refusal  of  the 
English  company  to  permit  a  transfer  of  the  shares  is  without 
justification.  {Driscoll  v.  W.  B.  (&  C.  Co.,  59  K  Y.  9C ; 
Moore  v.  Met.  Bank,  55  N.  Y.  43  ;  Benton  v.  Hatch,  43  Hun, 
142;  Donai  v.  M.  E.  R.  R.  Co.,  14  N.  Y.  S.  R.  264;  Hier 
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V.  Grant,  47  N.  Y.  278;  Marsh  v.  Dodge,  66  K  Y.  533 ; 
Schwartz  v.  Oppold,  74  N.  Y.  307 ;  Van  AUiyne  v.  Norton, 
1  Hun,  537 ;  Weston's  Case,  L.  R.  [4  Ch.]  20 ;  Matter  of  K. 
r.  Club,  L.  R.  [21  Ir.]  199.) 

Yann,  J.  The  Central  Trust  Company,  henceforth  called 
the  defendant,  did  not  sell  the  stock  as  its  own,  but  only  as 
agent  for  an  undisclosed  principal.  The  prospectus  did  not 
purport  to  have  been  issued  by  it,  but  by  S.  V.  White  &  Com- 
pany, who,  as  bankers,  announced  that  they  were  authorized 
to  oJBEer  the  stock  for  subscription,  which,  in  view  of  what  fol- 
lowed, meant  for  sale  by  subscription.  The  necessary  infer- 
ence is  that  they  were  thus  authorized,  not  by  themselves, 
which  would  be  absurd,  but  by  an  undisclosed  owner.  This 
is  confirmed  by  "Warner's  letter  to  them,  which  was  part  of 
the  prospectus,  wherein  he  said,  "  I  have  seen  a  copy  of  your 
proposed  circular,  in  which  you  are  about  to  oflfer  for  sale 
some  of  the  preferred  and  common  stock  of  said  corporation.'' 

According  to  the  statements  of  tlie  prospectus  the  shares  of 
stock  thus  offered  for  sale  could  not  have  been  shares  not  yet 
issued  by  the  English  company,  as  claimed  by  the  plaintiff, 
for  tliey  are  not  only  described  as  "  full  paid  and  non-assess- 
able," but  are  declared  to  comprise  "all  stock  held  in  this 
country  /o7'  sale,'' 

The  prospectus  contained  no  representation  that  the  defend- 
ant was  the  transfer  agent  of  stock,  as  is  further  claimed  by 
the  plaintiff,  for  there  is  no  express  statement  as  to  what  it 
was  an  agent  to  transfer,  while  the  context  shows  that  the 
agency  was  for  the  transfer  of  certificates,  the  same  as  the 
Union  Trust  Company  was  in  terms  and  in  the  same  connec- 
tion, stated  to  be  the  "  registrar  of  certificates."  Moreover,  it 
was  distinctly  announced  that  trust  company  certificates  had 
been  issued  by  the  defendant  "  to  comply  with  the  require- 
ments of  this  market,"  and  that  the  shares  offered  were  repre- 
sented by  such  certificates,  against  which  a  like  number  of 
shares  had  been  deposited.  Tlie  certificates  stated  that  they 
were   transferable  at   the   office   of  the   defendant.      "The 
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requirements  of  this  market "  refer  to  the  obvious  impossibility 
of  transferring,  in  this  country,  shares  upon  tlie  books  of  a 
foreign  corporation  which  are  necessarily  kept  abroad.  It 
was  to  meet  this  difficulty,  as  is  fairly  to  be  inferred  from  the 
language  used,  that  the  scheme  ^f  issuing  certificates  was 
devised,  so  that  something  which  stood  for  shares  and  was 
capable  of  immediate  transfer  could  be  handled  in  this  market 
with  the  facility  .belonging  to  dealings  on  the  Stock  Exchange, 
for  the  privileges  of  which,  as  the  prospectus  also  stated, 
application  would  be  made. 

Thus  the  position  of  the  defendant,  according  to  the  pros- 
pectus, was  as  follov/s :  It  was  the  depositary  of  certain  shares 
of  stock  in  the  English  corporation  offered  for  sale  by  S.  Y. 
White  &  Company  for  an  undisclosed  owner,  against  which  it 
was  to  issue  certificates  for  the  purpose  of  making  the  stock 
marketable  in  tins  country,  and  was  to  act  as  agent  for  the 
transfer  of  the  same,  as  well  as  to  receive  applications  for  the 
sale  of  stock.  This  was  all  that  the  defendant  represented  to 
the  plaintiff,  for  he  asked  no  questions  and  it  made  no  state- 
ments, except  those  which  appeared  in  the  various  writings. 
When  he  first  dealt  w4th  the  defendant  he  knew  all  that  it 
knew,  except  that  Warner  owned  the  stock,  which  was  an 
immaterial  fact,  and  the  form  of  the  deed  of  transfer  and  of 
the  shares  of  stock  as  issued  by  the  English  company..  Under 
these  circumstances,  on  the  21st  of  May,  1891,  he  entered  the 
otlice  of  the  defendant  and  subscribed  for  100  sharas  of  stock, 
made  the  payment  required  in  advance  and  accepted  the 
temporary  receipt,  which  became  the  first  contract  between 
the  parties.  By  that  instrument  the  defendant  agreed  that, 
upon  payment  of  the  last  installment  and  the  surrender  of  the 
receipt,  the  plaintiff  should  receive  a  certificate  issued  by  it, 
representing  the  number  of  shares  on  deposit  with  it  in  trust, 
which  he  subscribed  and  paid  for  under  the  application.  He 
made  no  inquiry  either  as  to  the  form  of  the  certificate  or  upon 
any  other  subject. 

The  next  step  was  when  he  completed  his  payments  on  the 
23rd  of  June,  1S91,  and  the  preliminary  contract  was  per- 
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formed  by  the  defendant  through  the  delivery  of  the  certifi- 
cate as  it  liad  agreed.  Thereafter  the  certificate  was  tlie  only 
unperformed  contract  between  the  parties.  The  plaintiff  still 
made  no  inquiry,  bnt  accepted  the  certificate  as  the  completion 
of  the  contract  without  complaint  or  question. 

Upon  the  delivery  and  acceptance  of  the  certificate  the 
transaction  between  the  parties  was  complete,  except  that  per- 
formance was  still  due  from  the  defendant  of  its  promise  as 
contained  in  the  certificate.  If  that  promise  was  satisfied  by 
the  delivery  or  tender  of  the  deed  of  transfer  signed  by  War- 
ner and  attached  to  a  certificate  issued  by  tlie  English  company 
for  the  number  of  shares  required,  no  breach  thereof  by  the 
defendant  has  been  shown.  If,  on  the  other  hand,  it  was  the 
duty  of  the  defendant,  under  all  the  circumstances,  to  deliver 
an  effective  deed  of  transfer  of  marketable  stock,  free  from 
lien,  then  the  contract  has  not  been  performed.  While  the 
complaint  may  be  multifarious,  if  the  evidence  established  a 
cause  of  action  of  any  kind,  the  motion  to  nonsuit  should  not 
have  been  granted. 

We  thus  reach  the  question  whether  the  defendant  tendered 
to  the  plaintiff  what  it  agreed  to  sell  him.  Disregarding  the 
mere  form  of  the  transaction,  the  thing  sold  was  stock,  and 
did  the  stock  tendered  answer  the  description  of  the  stock 
sold  ?  Did  the  minds  of  the  parties  meet  simply  upon  shares 
of  stock  that  were  marketable,  or  upon  any  shares  of  stocK 
whether  marketable  or  not  ?  Did  the  defendant  understand 
that  shares  of  stock  lawfully  issued  in  proper  form,  with  genu- 
ine signatures,  was  all  that  was  required,  regardless  of  whether 
they  were  worthless  owing  to  a  lien  thereon  or  not  ? 

In  answer  to  these  questions  the  defendant  invokes  the  ven- 
erable rule  of  caveat  emptor^  and  holds  it  up  as  a  shield  to 
protect  it  from  liability  to  the  plaintiff.  That  rule  was  rigidly 
enforced  for  many  years,  but  as  it  was  found  at  times  to  pro- 
mote injustice,  its  severity  was,  to  some  extent,  gradually  but 
cautiously  relaxed.  Thus,  if  one  sold  as  his  own,  goods  belong- 
ing to  a  stranger,  it  was  at  first  held  that  the  purchaser  had  no 
remedy  unless  the  seller  aflirmed  that  the  goods  were  his, 
16 
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{Dale's  Case,  Cro.  Eliz.  44 ;  Chandelor  v.  Lopua,  Cro.  Jac.  4 . 
Roswel  V.  Yaughan,  Cro.  Jac.  196.)  In  the  course  of  time 
this  harsli  application  of  the  rule  was  overturned  npon  the 
ground  that  the  act  of  selling  was  an  implied  affirmation  of 
title  where  the  one  selling  was  in  possession  of  the  thing  sold. 
{Crosse  v.  Gardner,  Carth.  90  ;  Medina  v.  Stoughton,  1  Salk. 
210 ;  Defreeze  v.  Trumper,  1  Johns.  274.)  The  doctrine  of 
implied  warranty  thus  made  its  first  inroad  upon  the  rule  of 
caveat  emptor,  owing  not  to  what  the  parties  said,  but  to  the 
nature  of  the  transaction.  Since  then  further  inroads  have 
been  made  until  the  rule  is  now  "regarded  as  upon  the 
whole  well  adapted  to  protect  right,  to  prevent  wrong  and  to 
provide  a  remedy  for  a  wrong  where  it  has  occurred.'*  (1 
Parsons  on  Contracts  [8th  ed.],  597.)  Thus,  there  is  now,  not 
only  an  implied  warranty  of  title,  but,  under  certain  circum- 
stances, of  quality  also,  as  where  the  sale  is  by  sample,  or  the 
buyer  has  no  adequate  opportunity  to  examine  before  pur- 
chasing, as  well  as  in  some  other  instances.  {Ca/rleton  v.  Lom- 
hard,  Ayres  db  Co.,  149  N.  Y.  137 ;  White  v.  Miller,  71 N.  Y. 
118 ;  Van  Wyck  v.  Allen,  69  N.  Y.  61 ;  Leonard  v.  Fowler, 
44  N.  Y.  289 ;  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S. 
108 ;  Eilhert  v.  Shee,  1  Camp.  N.  P.  113.) 

While  the  obligation  of  the  vendor  is  described  by  some 
courts  as  arising  from  an  implied  warranty,  by  others  from  a 
duty  imputed  by  law,  and  by  others  still  as  an  implied  condi- 
tion of  existence  or  identity  of  the  thing  sold,  all  mean  that 
the  law  imputes  a  duty  to  the  seller,  under  certain  circum- 
stances, whether  he  actually  intended  to  assume  it  or  not.  The 
modern  tendency  is  to  impute  a  duty  whenever  it  is  required 
by  good  faith  in  commercial  dealings,  fides  serva/nda  est. 
Wlien,  from  the  nature  of  the  transaction  or  the  relative  situ- 
ation or  circumstances  of  the  parties,  a  legal  duty  should  rea- 
sonably be  imputed  to  the  seller  of  personal  ])roperty,  in 
the  interest  of  commerce  and  to  enable  the  purchaser  to  get 
what  he  paid  for,  the  law  will  generally  impute  one,  although 
progress  in  that  direction  has  been  slow  and  cautious  in  view 
of  the  ancient  rule  of  caveat  emptor. 
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The  principle  which  governs  sales  of  tangible  chattels 
applies  with  equal  force  to  sales  of  incorporeal  chattels,  such 
as  a  promissory  note  without  indorsement,  or  a  share  of  stock, 
wliere  the  thing  actually  sold  is  the  right  evidenced  by  a  piece 
of  paper  with  a  particular  name,  though  the  form  of  sale  is  of 
the  paper  itself.  An  examination  of  the  leading  authorities 
relating  to  this  branch  of  the  subject  may  be  useful. 

In  Delaware  Bank  v.  Jarvis  (20  N.  Y.  226)  the  defend- 
ant had  transferred  to  the  plaintiff,  without  indorsement,  a 
promissory  note  which  had  been  taken  at  a  usurious  premium. 
The  court  held  that  whether  the  defendant  had  knowledge  of 
the  usury  was  not  a  material  circumstance,  and  "that  the 
vendor  of  a  chose  in  action,  in  the  absence  of  express  stipula- 
tions, impliedly  warrants  its  legal  soundness  and  validity." 
Ten  years  later  this  case  was  followed  and  made  the  basis  of 
judgra-fnt  in  I^ake  v.  Smith  {2  Abb.  Ct.  App.  Dec.  76.) 

WeJjb  V.  Odell  (49  N.  Y.  583)  was  a  similar  case,  and  the 
same  result  was  reached,  but  upon  a  somewhat  different  ground. 
The  court  said  :  "  It  is  a  general  rule  that,  upon  the  sale  and 
delivery  of  personal  property,  without  fraud  or  warranty,  no 
action  will  lie  against  the  vendor  to  recover  damages  for  any 
defects  which  may  exist,  and  this  rule  applies  when  the  article 
differs  from  the  representations  of  the  seller  as  to  quality, 
unless  said  representations  were  fraudulent.  But  when  the 
thing  sold  differs  in  substance  from  what  the  purchaser  was 
led  by  the  vendor  to  believe  he  was  buying  and  the  differ- 
ence in  subject-matter  is  so  substantial  and  essential  in 
character  as  to  amount  to  a  failure  of  consideration,  there  is 
no  contract,  and  the  purchaser  may  recover  back  the  money 
paid.     (Kerr  on  Fraud  &  Mistake,  58  et  aeq.)  " 

In  Ledwich  v.  McKim  (53  JST.  Y.  307)  some  railroad  bonds 
turned  out  to  be  worthless  because  they  were  not  perfect  when 
they  passed  from  the  possession  of  the  defendants  to  that  of 
the  plaintiff's  assignor  for  the  want  of  an  indorsement  by  tlie 
company  as  to  where  they  were  to  be  paid.  It  was  held  that 
there  was  an  implied  warranty  of  title  in  the  assignor,  and 
that  upon  failure  of  title  he  was  liable.     In  the  course  of  its 
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opinion  tlie  court  said  :  "It  is  not  to  be  disputed  that  if  these 
papers  are  other  than  negotial)le  instrnnients  there  was  in  the 
sale  of  them  by  the  defendants  an  implied  warranty  of  their 
title  to  them,  and  upon  a  failure  of  title  they  are  liable.  The 
defendants  insist,  however,  that  they  only  impliedly  warrant 
the  genuineness  of  the  execution  of  the  instrument.  In  this 
they  err.  {Murray  v.  J\id.ah^  6  Cow.  484.)  .  The  seller  war- 
mnts  the  genuineness  of  the  instrument  and  that  it  is  what  it 
purports  to  be.  {Gurney  v.  Womersley^  28  Eng.  L.  &  Eq. 
256  ;  ThraU  v.  Neioell,  19  Vt.  202.)" 

In  Ro88  V.  Terry  (63  N.  T.  613)  the  rule  of  implied  war- 
ranty on  the  part  of  the  vendor  was  apphed  to  the  sale  of  a 
bond  and  mortgage,  which  were  usurious  and  void,  but  the 
defendant  knew  it  at  the  time  of  the  sale. 

There  was  no  question  of  usury  in  People's  Bank  v.  Bogart 
(81  N.  Y.  101),  where  it  was  held  that  there  was  no  implied 
warranty  or  representation  on  the  part  of  the  vendor  of  a  bill, 
vahd  in  the  hands  of  an  indorsee,  that  it  was  drawn  against 
funds  or  that  it  was  not  accommodation  paper,  because  accom- 
modation acceptances  "  are  certainly  not  unusual  commercial 
transactions,"  and  are  not  necessarily  "  inconsistent  with  good 
faith  or  solvency." 

So  in  MandeviUe  v.  Newton  (119  N.  Y.  10),  where  a  party 
held  certain  notes  and  other  indebtedness  against  the  maker 
of  the  notes,  and  also  held  certain  claims  as  collateral  security 
therefor,  but  after  making  various  collections  on  the  collaterals 
sufficient  to  pay  the  notes,  no  application  liaving  been  made 
in  payment  of  any  specific  items  of  indebtedness,  at  the 
instance  of  the  debtor  and  on  payment  of  the  bfilance  due 
him,  the  holder  assigned  his  claims  and  transferred  the  notes, 
with  the  collaterals,  to  another  creditor,  without  any  express 
warranty  that  the  notes  were  valid  outstanding  obligations,  it 
was  held  that  no  warranty  could  be  implied  because  it  was 
not  in  any  proper  sense  a  purchase  of  the  notes,  except  in  so 
far  as  they,  with  the  other  claims  transferred  at  the  same  time, 
represented  the  balance  which,  after  the  application  of  what 
had  been  collected,  would  remain  due  on  the  claims  transferred. 
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In  Littauer  v.  Goldman  (72  N.  Y.  506)  it  was  held  that 
upon  tlie  transfer,  without  indorsement  or  representation,  of  a 
promissory  note  tainted  with  usury,  in  the  absence  of  knowl- 
edge of  the  fact  on  the  part  of  the  seller  at  the  time  of  the 
transfer,-  no  warranty  against  the  defect  will  be  implied, 
because  a  scienter  is  essential  to  establish  an  implied  warranty 
as  to  the  validity  of  a  promissory  note.  This  authority,  which 
apparently  controlled  the  referee  in  deciding  the  case  now 
before  ns,  has  not  escaped  criticism.  Thus  in  Meyer  v.  liieh' 
ards  (163  U.  S.  385,  411),  after  a  thorough  review  of  the 
leading  authorities  in  this  country  and  England,  the  court 
said:  "There  is  an  exceptional  case,  Littauer  v.  Goldman 
(72  N.  Y.  506),  which  holds  that  the  common-law  obligation, 
as  to  the  implied  warranty  of  identity  in  the  thing  sold,  in  the 
case  of  commercial  paper,  extends  only  to  the  genuineness  of 
the  instrument.  The  case  was  one  involving  the  nullity  of 
a  usurious  note,  and,  if  correctly  decided,  would  be  authority 
for  the  proposition  that  there  was  a  peculiar  species  of  war- 
ranty in  the  sale  of  commercial  paper  differing  from  all  others ; 
in  other  words,  that  there  was  a  law  merchant  of  warranty 
where  there  was  no  commercial  contract.  The  opinion  in 
this  case  illustrates  the  same  contradictory  position  presented 
here  by  the  argument  of  the  defendant  in  error,  to  which  we 
have  just  called  attention,  that  is,  that  it  admits  the  common- 
law  rule  and  then  denies  its  essential  result  by  eliminating 
conditions  of  non-existence  which  are  necessarily  embraced  by 
it.  It  follows  that  tliis  New  York  decision  leads  logically  to 
the  view  expressed  in  the  Maine  and  Maryland  cases  just 
referred  to,  for  either  the  principle  of  warranty  of  identity 
must  be  accepted  or  rejected ;  it  cannot  be  accepted  and  its 
legitimate  and  inevitable  results  be  denied.  The  rule  there 
announced  was  in  conflict  with  previous  decisions  in  New 
York,  and  the  decision  is  strongly  criticised  in  the  Court  of 
Errors  and  Appeals  of  New  Jersey,  in  Wood  v.  Sheldon  (42 
N.  J.  Law,  421,  425)." 

In  Meyer  v.  Richards  it  was  held  that  in  a  sale  of  com- 
mercial paper  without  indorsement,  the  obligation  of  the  ven- 
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dor  is  not  restricted  to  the  mere  question  of  forgery  vel  notiy  but 
depends  upon  whether  lie  has  delivered  that  which  he  con- 
tracted to  sell,  this  rule  being  designated  in  England  as  a  con- 
dition of  the  principal  contract,  as  to  the  essence  and  substance 
of  the  thing  agreed  to  be  sold,  and  in  this  country  being  gener- 
ally termed  an  implied  warranty  of  identity  of  the  thing  sold. 

In  view  of  tlie  latest  case  in  this  court  upon  the  subject  of 
implied  warranty,  Littav£r  v.  Goldman  may  properly  be 
limited  to  commercial  paper,  as  it  is  the  policy  of  the  law  to 
throw  special  safeguards  around  the  transfer  of  such  property. 
Although  cited  in  the  case  of  Flandrow  v.  Ilamimond  (148 
N.  Y.  129),  it  was  not  allowed  to  control  the  decision.  In  the 
Flandrow  case,  on  the  sale  of  a  judgment  by  a  party  who 
had  levied  upon  it  and  bought  it  on  execution  sale,  in  pur- 
suance of  an  agreement  to  bid  it  off  in  satisfaction  of  the 
execution  and  transfer  it  to  the  other  party,  who  advanced 
the  money  for  the  expenses  of  the  proceedings,  it  was 
held  that  there  was  an  implied  warranty  not  only  of  the 
existence  of  a  valid  judgment,  but  that  a  valid  lien  had  been 
acquired  thereon  by  the  levy,  under  which  title  could  be 
acquired  by  sale  npon  execution.  This  case  rests  upon  the 
principle  that  where  one  sells  as  his  own  an  incorporeal  chat- 
tel, a  warranty  will  be  implied  whenever  and  to  the  extent 
required  by  good  faith.  (See,  also.  Stone  v.  Frosty  61  X.  Y. 
614;  Roherts  v.  Fisher,  43  K  Y.  159;  McCoy  v.  Artcher, 
3  Barb.  323 ;  'Dresser  v.  Ainsworth,  9  Barb.  619 ;  Carman 
V.  Trude,  25  How.  Pr.  440.) 

The  cases  in  other  states,  with  few  exceptions,  hold  that 
upon  the  sale  of  stock,  bonds,  etc.,  there  is  an  implied  war- 
ranty that  the  thing  sold  is  what  it  purports  to  be.  (  Wood  v. 
Shddon,  42  N.  J.  Law,  421 ;  Thrall  v.  Newell,  19  Vt.  208 ; 
Allen  V.  Clarlt,  49  Yt.  390 ;  FUjnn  v.  Allen,  57  Pa.  St.  482 ; 
Brown  v.  Ames,  59  Minn.  476  ;  Ware  v.  McCormack,  96  Ky. 
139 ;  Bell  v.  Caffertij,  21  Ind.  411 ;  Lijons  v.  Miller,  6  Grat. 
427;  Aldrich  v.  Jackson,  5  R.  I.  218;  Merriam  v.  Wolcott, 
85  Mass.  258;  Lohdell  v.  Baker,  3  Mete.  472;  Giffert  v. 
West,  33  Wis.  617;  37  Wis.  115;  Daskam  v.  Ullman,  74 
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Wis.  474 ;  Smith  v.  McJVair,  19  Kan.  330 ;  Rogem  v.  TFaM, 
12  Neb.  28 ;  Hussey  v.  Sihley,  66  Me.  192 ;  Terry  v.  BisaeU, 
26  Conn.  23.)     The  position  of  the  English  courts  is  fairly 
stated  in  Benjamin  on  Sales  when  he  says :  "  Under  this  head 
may  also  properly  be  included  the  class  of  cases  in  which  it 
has  been  held  that  the  vendor  who  sells  bills  of  exchange, 
notes,  shares,  certificates  and  other  secnrities,  is  bound,  not  by 
the  collateral  contract  of  warranty,  but  by  the  principal  con- 
tract itself,  to  deliver  as  a  condition  precedent  that  which  is 
genuine,  not  that  which  is  false,  counterfeit  or  not  marketable 
by  the  name  or  denomination  used  in  describing  it."     (Benja- 
min on  Sales  [7th  ed.],  §  607 ;   Young  v.  CoUj  3  Bing.  N.  C. 
724 ;  Westropp  v.  Solomon^  8  C.  B.  345  ;  Gompertz  v.  Bartlett^ 
23  L.  J.  [Q.  B.]  65  ;  Gurney  v.  WomersUy,  24  L.  J.  [Q.  B.]  46.) 
Story,  in  his  work  on  Promissory  Notes  (§  118  <?^  *^?-)j  ^^ 
that  the  seller  of  a  note  warrants  by  implication,  unless  other- 
wise agreed,  that  he  is  the  lawful  holder  and  has  a  just  and 
valid  title  to  the  instrument  and  a  right  to  transfer  it  by 
delivery ;  that  the  instrument  is  genuine,  and  not  forged  or 
fictitious ;  that  it  is  of  the  kind  and  description  it  purports  on 
its  face  to  be,  and  that  he  has  no  knowledge  of  any  facts  which 
prove  the  instrument,  if  originally  valid,  to  be  worthless,  either 
by  failure  of  the  maker  or  by  its  being  already  paid,  or  other- 
TOe  to  have  become  void  or  defunct.     lie  further  says,  how- 
ever, that  the  authorities  are  in  conflict  when  a  fact  exists 
which  makes  the  note  of  no  value,  but  both  parties  are  equally 
ignorant  and  equally  innocent.      Under  these  circumstances, 
the  learned  author  declares  that  the  weight  of  reasoning  and 
the  weight  of   authority  seem    to  be   in    favor   of  holding 
that  the  seller  in  such  cases  must  bear  the  loss.     (See,  also, 
Schouler's  Per.  Prop.  §   318;   Daniel's   Xeg.  Inst.  §  730; 
%les  on  Bills,  278 ;  Biddle  on  Stockbrokers,  265 ;  2  Ran- 
dolph Com.  Paper,  §  757.) 

We  think  it  was  a  condition  of  the  sale,  whether  called  an 
impHed  warranty  or  any  other  name,  that  the  defendant  was 
to  deliver  marketable  stock  free  from  lien,  for  that  alone  would 
Jneetthe  description  of  the  thing  sold,  under  the  circumstances 
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surrounding  the  parties  when  the  sale  was  made.  Shares  of 
stock,  so  covered  with  liens  as  to  be  of  no  value,  are  not  what 
the  parties  meant,  for  such  shares  would  be  woi*th  no  more 
than  if  the  signatures  to  the  certificates  had  been  forged, 
although  but  for  the  liens  the  stock  would  have  been  worth 
the  sum  paid  for  it.  The  substance  of  the  thing  sold  was  not 
stock  of  any  particular  market  value,  but  unincumbered  stock, 
of  the  same  value  as  free  shares,  such  as  persons  of  ordinary 
intelligence  would  imderstand  was  meant  by  the  general 
description  of  stock.  By  a  sliare  of  stock  the  parties  did  not 
mean  half  a  sliare  or  any  fraction  of  a  share  representing  an 
equity  of  redemption,  but  an  entire  share  not  cut  down  by  a 
charge.  They  meant  a  share,  the  owner  of  which  and  not  the 
lienor  would  be  entitled  to  the  dividends  thereon,  and  which 
was  worth  as  much  as  any  other  share  of  the  same  class. 

The  defendant  cannot  escape  liability  by  claiming  that  it 
sold  as  agent,  for  it  did  not  disclose  the  name  of  its  principal. 
The  same  claim  was  made  in  Holt  v.  lioss  (54  N".  Y.  472, 474), 
but  the  court  said :  "  The  express  company,  when  it  pre- 
sented tlie  draft  to  the  plaintiffs  for  payment  and  received 
payment,  did  not  disclose  its  agency  ;  therefore,  it  is  liable  as 
if  an  actual  principal  in  the  transaction.  It  was  so  decided  in 
Canal  Bank  v.  Bank  of  Albany  (1  Hill,  287).  It  was  not 
sufficient  that  the  defendant  acted  as  agent ;  to  shield  itself 
from  liability  it  should  have  disclosed  its  agency.  Such  is  the 
rule  as  to  all  agents.  To  shield  themselves  from  liability  for 
their  acts  they  must  give  the  names  of  their  principals."  This 
is  true  even  if  the  plaintiff  knew  that  the  defendant  was  act- 
ing as  agent  for  some  one,  but  did  not  know  for  whom  {Cobb 
V.  Knapp^  71  N.  Y.  348 ;  Argersinger  v.  Macnaughton^  114 
N.  Y.  535  ;  Cabot  Bank  v.  Morten,  4  Gray,  156.) 

The  defendant  was  the  central  figure  in  a  plan  to  make 
shares  issued  by  an  English  corporation  readily  marketable  in 
this  country.  For  that  purpose  it  issued  the  certificates  of 
transfer  and  accepted  the  position  of  agent  to  transfer  certifi- 
cates in  consideration  of  an  annual  salary.  It  held  out  the 
shares   in  its  possession  for  sale  as  marketable.     The  acts  of 
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certifying,  ofPering  for  sale  and  selling  were  in  substance  an 
assertion  to  that  effect.  Its  position  was  one  of  trust  and 
invited  the  confidence  of  the  public.  What  a  trust  company 
sells  even  for  a  third  person,  under  such  circumstances,  the 
purchaser  may  reasonably  expect  to  receive  in  essence  and 
substance,  and  not  its  mere  shadow.  It  held  the  shares  and 
the  deeds  of  transfer  in  trust  for  purchasers,  and  expressly 
agreed  to  make  delivery  upon  demand.  It  was  to  deliver 
something  which  it  knew  purchasers  would  expect,  and  which 
of  necessity  it  must  itself  have  expected,  would  result  in  the 
transfer  of  marketable  shares.  The  position  which  it  occupied 
aud  the  circumstances  surrounding  it  when  it  contracted  with 
the  plaintiff  cast  upon  it  the  duty  of  exercising  due  care  in 
discharging  the  trust  relation  which  it  had  assumed.  It  knew, 
but  the  plaintiff  did  not  know,  that  the  shares  in  its  possession 
were  issued  by  the  English  company  subject  in  express  terms 
to  its  articles  of  association  and  regulations ;  that  the  deed  of 
transfer  was  likewise  "  subject  to  the  several  conditions  on 
which"  the  transferrer  held  the  shares  " immediately  before 
the  execution  "  thereof,  and  that  it  also  contained  a  covenant 
on  the  part  of  the  transferee  "  to  accept  and  take  the  said 
shares  subject  to  the  conditions  aforesaid."  Under  these  cir- 
cumstances the  law  imputed  to  the  defendant  the  duty  of 
inquiring  to  see  whether  there  was  anything  behind  the  con- 
ditions appearing  on  the  face  of  the  papers  in  its  possession, 
which  would  make  the  shares  unmarketable,  before  it  under- 
took to  place  them  on  the  market  under  the  sanction  of  its 
name  and  the  confidence  invited  by  its  standing.  Its  position 
and  superior  knowledge  put  it  upon  inquiry  and  the  law 
charges  it  with  knowing  whatever  proper  inquiry  at  the  proper 
place  would  have  disclosed.  Inquiry  at  the  oflice  of  the  Eng- 
lish company,  in  person  or  by  letter,  would  have  disclosed  the 
lien  and  prevented  the  defendant  from  being  imposed  upon 
itself,  and  from  unintentionally  imposing  upon  others. 

Whether  the  lien  has  been  waived  by  the  English  company, 
or  discharged  according  to  the  terms  of  the  instrument  which 
created  it,  were  matters  of  defense  which  were  not  entered 
17 
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upon  by  tlie  defendant  because  a  nonsuit  was  granted.  While 
some  facts  bearing  upon  these  questions  were  brought  out 
upon  cross-examination,  the  referee  did  not  pass  upon  them, 
because  in  the  view  he  took  of  the  case  it  was  unnecessary,  as 
he  was  of  the  opinion  that  the  defendant  was  not  under  the 
legal  duty  of  delivering  shares  free  from  liens.  We  have 
taken  the  opposite  view,  which  renders  a  new  trial  necessary, 
when  the  facts  can  be  fully  developed  and  any  alleged  defense 
intelligently  passed  upon.  We  discharge  our  present  duty  by 
reversing  the  judgments  below  and  ordering  a  new  trial,  with 
costs  to  abide  the  event. 

Gray,  J.  (dissenting).  I  dissent,  and  for  these  reasons, 
briefly.  Assuming  that  the  plaintiff  can  recover  as  for  a 
breach  of  contract,  notwithstanding  that  his  complaint  is 
based  solely  upon  fraud  and  deceit,  I  think  that  he  failed  to 
make  out  any  case  against  the  respondent,  the  trust  company. 
The  latter  did  not  sell  the  stock,  either  as  its  own,  or  as  agent 
for  an  undisclosed  principal.  It  was  not  in  any  strict  sense 
Warner's  agent.  It  was  merely  an  agency  selected  by  him  for 
the  safe  deposit  and  custody  of  the  English  stock  and  of  the 
moneys,  and  for  the  convenient  transferring  of  the  interests  of 
those  who  might  deal  in  the  stock.  It  made  no  representations 
as  to  the  value  or  character  of  the  stock.  Its  undertaking  was 
contained  in  the  "  trust  receipts "  which  it  issued,  and  that 
was  to  act  as  the  agent  for  their  transfer  and,  upon  their  sur- 
render, to  deliver  the  shares  theretofore  deposited  with  it,  to 
the  amount  called  for  by  the  trust  receipts,  with  the  deeds  of 
transfer  thereof.  Whatever  material  representations  wei'c 
made  concerning  the  stock  were  contained  in  the  prospectus 
issued  by  S.  V.  White  &  Co.  It  behooved  the  plaintiff,  if  he 
desired  to  satisfy  himself  further  upon  the  subject  of  the 
shares  as  issued  by  the  English  corporation,  to  make  proper 
inquiries.  He  knew  he  was  buying  the  stock  of  a  foreign 
corporation  and  that  he  was  to  receive  it  under  a  deed  of 
transfer  which  accompanied  the  deposit  of  the  stock.  In 
such  a  case,  prudence  would  seem  to  dictate  the  duty  of 
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inqniry  concerning  the  terms  of  the  deed  of  transfer,  if  not, 
perhaps   also,  concerning  the  by-laws  or  regulations  of  the 
foreign  corporation.     He  could  not  saddle  the  trust  company 
with  an  unexpected  and  unusual   liability  by  mere  assump- 
tions concerning   the  shares   deposited   with  it.     It  was  not 
bound   to  volunteer  information    and    the   plaintiff  was    no 
novice  in  such  matters.     He  knew  that  the  sliares  offered  for 
sale   had  been   issued    by   the   English   company;    that  the 
trust    company   was    not  placing   tliem  upon   the    market; 
that  the  trust  receipts  expressed  the  obligations  of  the  trust 
company    toward    him    and    that    the    functions    assumed 
by  it  were  to  hold  certain  shares  of  stock  delivered  to  it, 
until  the  surrender  in  exchange  therefor  of  the  trust  receipts ; 
acting   meanwhile  as    an    agent    for  the    convenient  trans- 
fer of    the    receipts.     Nor   could    the   trust    company  be 
made  responsible  for  the  acts  of  the  directors,  or  managing 
agents,  of  the  English  corporation  in  attempting  to  reserve, 
or  provide  for,  a  lien  upon  the  fully  paid  up  shares  of  stock 
at  a  time  subsequent  to  their  delivery  to  the  trust  company. 
If  conceivable  that  that  was  permissible  under  English  laws,  it 
was  at  most  a  secret  arrangement  with  the  stockholder  and  it 
could  have  no  retroactive  effect.    But,  as  it  was,  why,  or  how, 
is  the  trust   company   to  be  held  responsible  ?     As  before 
remarked,   it   made  no  representations  about  the  stock;    it 
sustained  no  contractual  relation  with  the  English  company 
and  it  was  not  called  upon  to  do  anything.     It  was  powerless 
to  change  the  situation  and  whatever  remedy  the  plaintiff  had 
'^as  against  White  &  Co.,  or  their  principal,  Warner ;  if  not 
gainst  the  English  company.     I   think  the  trust  company 
^et  its  obligation  to  the  plaintiff  and  that  if  he  has  sustained 
^^J  legal  damage  at  all,  it  is  due  to  his  own  failure  to  inform 
himself  concerning  his  proposed  investment  and  not  to  any 
act  of  omission  by  the  trust  company. 

I  ^ot  only  doubt  the  soundness  of  the  doctrine,  upon  which 
It  18  sought  to  impute  to  the  trust  company  a  liability  akin  to 
that  which  it  would  be  under  as  a  vendor ;  but  I  doubt  its 
"^om.    The  trust  company  is  one  of  a  number  of  like  insti- 
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tutions,  which  afford  the  community  safe  and  convenient 
agencies  in  financial  transactions  of  magnitude,  where  respon- 
Bibility  for  the  safety  of  values  confided  to  them,  as  well  as  a 
complete  and  effective  machinerj?,  are  demanded.  It  is  sought 
to  impute  to  this  trust  company  duties  and  liabilities  which  its 
conduct  did  not  suggest  and  which  were  not  within  the  strict 
terms  of  its  undertaking. 

I  think  that  the  judgment  should  be  affirmed. 

Parker,  Ch.  J.,  Bartlett,  Martin,  Cullen  and  Werner, 
JJ.,  concur  with  Vann,  J.,  for  reversal ;  Gray,  J.,  dissents. 

Judgment  reversed,  etc. 


Henry  P.  Kirkham,  Respondent,  v.  The  Bank  of  America, 

Appellant. 

Banking  —  When  Credit  Entry  in  Depositor's  Pass  Book  Cannot 
BE  Canceled.  Where  a  bank  undei-takes  with  its  depositor  to  collect  for 
him  a  draft  bearing  the  indorsement  of  another,  and,  upon  receipt  of 
notice  from  its  sub  agent  that  the  latter  has  received  the  drawee's  check 
for  the  amount,  enters  in  the  depositor's  pass  book  the  amount  thereof  as 
a  credit  in  his  favor,  it  must  be  deemed  to  have  intended  by  such  entry  to 
treat  the  draft  as  paid,  and  it  may  not  afterwards  upon  failure  of  its 
agent  to  collect  the  check  upon  presentment  cancel  the  credit  already 
given  to  its  depositor. 

Kirk/Mm  Y.  Bank  of  America,  26  App.  Div.  110,  affirmed. 

(Argued  October  25,  1900;  decided  December  4,  1900.; 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
12,  1898,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term,  and 
granting  a  new  trial. 

The  complaint  sets  forth  the  receipt,  on  October  25,  1890, 
from  one  Blanchard  of  a  sight  draft  for  $3,120,  drawn  by  the 
Interstate  Investment  Company  upon  the  Bank  of  South 
Hutchinson,  Kansas,  and  its  deposit  by  the  plaintiff  with  the 
defendant  for  collection ;  that  the  defendant  forwarded  it  to 
its  agent,  the  Boatmen's  Bank  of  St.  Louis,  Missouri,  which, 
in  turn,  forwarded  it  to  its  agent,  the  First  National  Bank  of 
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Hutchinson,  Kansas ;  that,  upon  its  receipt  by  the  last-named 
bank,  it  was  presented  to  the  drawee  bank,  whieli  accepted  it 
and,  thereupon,  it  was  surrendered  and  tliere  was  received 
back  in  payment  a  demand  check  of  tlio  drawee  upon  the 
Merchants'  Exchange  National  Bank  of  New  York  city, 
payable  to  the  order  of  the  First  National  Bank  of  Hutch- 
inson; that  on  November  3d,  1890,  the  defendant  notified 
the  plaintiff  that,  as  advised  by  the  Boatmen's  Bank  of  St. 
Louis,  the  draft  had  been  paid,  and,  thereupon,  an  entry  of 
its  amount  was  made  by  the  defendant  in  the  plaintiff's  pass 
book  as  a  cash  deposit  item,  and  as  an  amount  on  deposit  to 
liis  credit ;  that,  upon  the  check  being  thereafter  presented 
by  the  defendant  to  the  Merchants'  Exchange  National  Bank, 
payment  thereof  was  refused,  because  of  insufficient  funds; 
and  that  the  defendant  thereafter  refused  to  pay  to  the  plain- 
tiff the  amount  of  the  draft. 

The  complaint  charges,  for  a  first  cause  of  action,  that  the 
failure  to  collect  the  amount  of  the  draft  was  due  to  the  neg- 
ligent act  of  the  defendant,  in  accepting  payment  through  its 
agent  of  the  draft  by  check,  instead  of  in  cash,  and  that  it  is 
liable  to  the  plaintiff  for  the  amount  of  the  check.  For  a 
second  cause  of  action,  it  charges  the  defendant  with  a  liability 
to  the  plaintiff  in  damages  to  the  amount  of  the  draft ;  in  that, 
upon  non-payment  of  the  cheek,  received  from  the  drawee  in 
payment  of  the  draft,  it  became  the  defendant's  duty  to  forth- 
with return  the  check  and  to  demand  of  the  South  Hutchin- 
son Bank  the  draft  which  had  been  deposited  for  collection  ;  in 
consequence  of  the  defendant's  failure  to  do  which  and  to  restore 
the  draft,  the  plaintiff  was  unable  to  enforce  its  payment  against 
Blanchard,  who  was  liable  upon,  and  able  to  pay  it. 

Upon  the  trial,  these  facts  were  stipulated  :  that  the  defend- 
ant's agent,  the  Boatmen's  Bank  of  St.  Louis,  had  received 
from  its  agent  in  Hutchinson  the  check  of  the  South  Hutch- 
inson Bank,  drawee  of  the  draft,  to  the  order  of  the  Boat- 
men's Bank ;  that,  thereupon,  the  latter  credited  the  defend- 
ant with  the  amount  of  the  check,  subject  to  its  payment,  and 
forwarded  it  to  the  defendant  with  notice  to  that  effect ;  that 
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the  defendant,  upon  its  receipt  on  November  3d,  1890,  cred- 
ited its  amount  to  the  Boatmen's  Bank ;  that  on  the  same  day 
of  its  receipt  the  defendant  credited  the  amount  of  the  draft 
to  the  plaintiff ;  that  the  check  was  presented  on  November 
5th,  1890,  by  tlie  defendant  to  the  Merchants'  Bank,  upon 
which  it  was  drawn,  and  payment  thereof  was  refused  and 
the  same  was  protested  ;  that,  thereupon,  the  respective  credits 
which  the  defendant  and  the  Boatmen's  Bank  had  given  to 
eskcli  otlier,  in  account,  were  cliarged  ofiF  and  the  credit  for  the 
amount,  which  tlie  defendant  had  given  to  the  plaintiff  on 
November  3d,  was,  on  November  26th,  thereafter,  canceled  by 
the  defendant.  The  plaintiff  testified  that  the  draft  received 
by  him  from  Blanchard,  and  which  he  had  deposited  witli  the 
defendant,  was  indorsed  by  him,  Blanchard,  with  the  words: 
"  Personally  guaranteed."  It  appeared  that,  after  the  check 
of  the  South  Hutchinson  Bank  had  been  refused  payment, 
the  defendant  continued  to  retain  it  and  that,  on  November 
11th,  it  requested  the  plaintiff  by  letter  to  call  in  reference  to 
the  matter  of  his  collection.  During  the  period  of  time  from 
November  oth  to  November  26th  representations  were  made 
by  Blanchard,  relating  to  the  forwarding  of  remittances  to  pay 
the  check,  and  promises  were  made  by  him  that  he  would  raise 
the  money  of  which  the  plaintiff  had  knowledge.  For  the 
defendant  the  custom  was  proved  that,  where  a  New  York  bank 
undertakes  the  collection  of  a  draft  out  of  New  York  city,  the 
drawee  bank  pays  the  draft  upon  itself  by  return  exchange  upon 
New  York  city ;  which,  in  some  instances,  but  not  always,  is 
made  in  the  draft,  or.  check,  of  the  drawee  bank  itself;  that  such 
a  draft,  or  check,  of  the  drawee  bank  would  be  generally  drawn 
to  the  order  of  the  collecting  agent  of  the  bank  with  which  the 
draft  had  been  deposited  for  collection.  Whether  the  custom 
obtained  in  the  case  of  indorsed  .paper  was  not  stated. 

At  the  conclusion  of  the  case,  the  trial  being  had  before  a 
judge  without  a  jury,  the  complaint  was  dismissed  and,  upon 
appeal  to  the  Appellate  Division,  in  the  first  department,  the 
judgment  was  reversed  and  a  new  trial  ordered  ;  the  order  of 
reversal  being  silent  as  to  its  grounds.     From  this  order  the 
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defendant  appealed  to  this  court ;  giving  the  usual  stipulation 
for  judgment  absolute  in  the  event  of  an  affirmance. 

Charles  E.  Rushmore  for  appellant.  The  defendant  was 
not  negligent  in  accepting  the  remittance  draft  of  the  Bank 
of  South  Hutchinson  in  place  of  cash.  {Smith  v.  Miller^  43 
N.  Y.  171 ;  Burhhalter  v.  S.  NaL  BanJc,  42  N.  Y.  538 ; 
Indig  v.  iVa^.  City  BanJc^  80  N.  Y.  100 ;  Thomas  v.  Suprs. 
of  Westchester  Co.,  115  N.  Y.  47 ;  St.  Nicholas  Bank  v. 
State  Bank,  128  N.  Y.  26.)  The  plaintiff  is  not  entitled  to 
recover  by  reason  of  the  credit  entry  in  his  account.  (1  Morse 
on  Banks  &  Banking  [3d  ed.],  §  187;  D.  Nat.  Bajih  v. 
Murphy,  9  III.  App.  112 ;  HazUtty.  Com.  Bank,  132  Penn. 
St.  118 ;  Rapp  v.  Nai.  Bank,  136  Penn.  St.  426 ;  Nat.  Gold 
Bank  v.  McDonald,  51  Cal.  64;  M.  Nat.  Bank  v.  Hall,  83 
N.  Y.  345 ;  Nat.  B.  <j&  D.  Bank  v.  Habhel,  117  IS*.  Y.  384 ; 
G.  A.  Bank  v.  T.  Nat.  Bank,  18  Abb.  L.  J.  252.)  The 
theory  that  the  acceptance  of  the  remitting  check  of  the  Bank 
of  South  Hutchinson  instead  of  cash,  together  with  the  credit 
of  the  amount  in  plaintiff's  account,  constituted  a  payment  of 
the  original  draft  and  fastened  liability  upon  the  defendant,  is 
untenable.  [Thomas  v.  Sxiprs.  of  Westchester  Co.,  115  N.  Y. 
47:  Burkhalter  v.  S.  Nat.  Bank,  42  K  Y.  538.) 

Everett  Masten  for  respondent.  After  crediting  to  plaintiff 
the  amount  of  the  draft,  the  defendant  became  plaintiff's  debtor 
therefor,  and  did  not  thereafter  become  entitled  to  charge  the 
amount  back,  and  plaintiff  is  for  that  reason  entitled  to  recover 
the  amount  of  the  draft. .  {Met  Nat.  Bank  v.  Loyd,  90  N.  Y. 
530 ;  Clark  v.  M.  Bank,  2  N.  Y.  380 ;  Martin  v.  Rome 
Bank,  160  N.  Y.  190  ;  F.  Nat.  Bank  v.  Armstrong,  39  Fed. 
Kep.  231  ;  Whiting  v.  City  Bank,  77  N.  Y.  363.) 

Gray,  J.  The  facts,  which  were  either  proved  without  dis- 
pute, or  were  conceded,  raised  the  question  of  law  whether  the 
defendant  had  made  Iteelf  liable  to  the  demand  of  the  plaintiff 
in  the  amount  of  the  draft  deposited  with  it  for  collection. 
The  determination,  which  was  made  by  the  court,  at  Special 
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Term,  in  favor  of  the  defendant,  has  been  reversed  by  the 
Appellate  Division  solely  npon  the  law.  The  view  of  that 
learned  court  was  that,  as  between  the  defendant  and  the 
drawee  of  the  draft  in  collection,  the  receipt  of  the  check  of 
the  latter  was  a  payment  of  the  draft  and  that  the  crediting- 
by  the  defendant  of  the  amount  to  the  plaintiff's  account 
made  it  his  debtor.  It  was  considered  that  the  presumption, 
that  the  check  of  the  drawee  of  the  draft  was  received  by  the 
defendant's  agent  in  payment,  became  absolute,  in  the  absence 
of  any  repudiation  of  the  agreement  to  accept  it  as  payment, 
or  of  its  return  to  the  South  Hutchinson  Bank  with  a  demand 
for  the  return  of  the  draft.  This  view  was  rested  upon  the 
proposition  that  the  defendant  was  bound  to  return  to  the 
plaintiff  the  draft  which  he  had  deposited,  or  the  mone}%  and 
that,  to  justify  the  cancellation  of  the  credit  given  him  for  the 
amount  and  the  refusal  to  pay  him  the  money,  the  defendant 
was  bound  to  return  to  him  the  draft  properly  protested. 
The  discussion  of  this  case  at  the  Appellate  Division  was  very 
extended;  but  I  think  that  the  question  involved  resolves 
itself  into  this  simple  proposition  :  was  the  defendant  not  con- 
cluded by  its  conduct  from  denying  that  it  had  rendered  itself 
liable  to  the  plaintiff?  If  that  is  true,  then  that  result  must 
be  attributed  to  its  negligent  conduct  of  the  transaction; 
which,  in  its  consequences,  places  it  in  a  position  where  it  can 
not  gainsay  its  liability.  I  think  that,  upon  the  undisputed 
facts  of  this  case,  there  was  but  the  one  legal  conclusion  pos- 
sible and  that  is,  that  the  defendant  must  be  deemed  to  have 
intended  to  treat  the  draft  as  paid  and  that  that  intention  was 
conclusively  expressed  when  it  entered  the  item  as  a  credit  to 
the  plaintiff.  The  question  of  that  intention  was,  of  course, 
under  the  circumstances,  purely  one  of  law.  {Clark  v.  Jfer- 
chanW  Bank,  2  X.  Y.  380.) 

The  complaint  alleged  all  the  facts,  upon  which  to  predicate 
the  liability  of  the  defendant,  and  within  the  rule,  as  laid 
down  in  Whituig  v.  Citt/  Bank,  (77  N.  Y.  363),  the  plaintiff 
was  entitled  to  recover ;  notwithstanding  that  he  may  have 
stated  the  ground  inartificially,  or  erroneously. 
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It  may  be  observed  that  this  is  not  the  case  of  the  collec- 
tion of  the  simple  draft  of  the  plaintiff's  debtor ;  but  that  it 
is  one  where  the  draft  bore  the  indorsement  of  another. 
When  the  defendant  assumed  the  duty  of  collecting  the  draft, 
it  was  bound  to  exercise  reasonable  care  in  the  performance  of 
that  duty  and  the  measure  of  its  responsibility  was,  if  it  failed 
to  collect  the  amount  of  the  draft,  to  account  to  the  plaintiff 
for  the  draft,  properly  protested  for  non-payment.  Assuming 
that  the  defendant  was  entitled  to  rely  upon  the  custom  among 
banks  of  taking  the  check  of  the  drawee  of  the  draft  for  the 
payment  of  the  same,  it  was  bound  to  the  exercise  of  care 
for  the  protection  of  all  of  its  depositor's  rights  and,  to 
preserve  itself  from  assuming  any  further  liability  to  him  in 
the  matter,  to  be  reasonably  cautious  in  what  it  did,  that  its 
relation  to  him  of  a  collecting  agent  should  not  be  changed. 
When,  on  November  3d,  it  was  in  receipt  of  the  drawee's 
check,  it  might  have  retained  the  check  until  after  presenta- 
tion for  payment ;  when,  if  payment  was  refused,  it  might 
have  caused  the  check  to  be  returned  to  the  South  Hutchinson 
Bank,  in  order  that,  by  the  return  of  the  draft,  and  its  due 
protest  for  non-payment,  the  plaintiff's  rights  upon  it  should 
be  fully  protected.  But  it  appears  to  have  rested  upon  its 
agent's  responsibility  in  accepting  the  check  of  the  drawee  of 
the  draft,  by,  immediately  upon  its  receipt,  giving  credit  to 
the  plaintiff  as  for  a  collection  made.  It  was  not  until 
November  26th,  twenty-one  days  after  giving  that  credit, 
that  it  appears  to  have  undertaken  to  revoke  the  credit  given. 

The  plaintiff  was  no  party  to  the  proceedings  for  collection 
and  the  agencies  selected  by  his  bank  to  collect  the  draft  were, 
in  no  sense,  his  agencies.  {St.  Nicholas  Bank  v.  State  Nat, 
Ba/iih^  128  N.  Y.  26.)  He  had  the  right  to  look  for  the  return 
of  his  draft  properly  protested,  if  unpaid  ;  or  to  a  credit  of  its 
amount.  When,  therefore,  on  November  3d,  he  was  notified 
by  the  defendant  that  he  was  credited  with  the  amount  of  the 
draft,  and  the  amount  was  placed  to  his  credit  by  the  entry  in 
the  pass  book,  brought  to  the  bank  upon  its  request,  he  was 
entitled  then  to  regard  the  bank  as  having  become  his  debtor 
18 
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for  its  amount.    The  general  rule  is  that  credit  given  in  a  pass 
book  binds  the  bank  and,  in  the  absence  of  some  clerical  mis- 
take with  respect  to  the  entry,  when  the  credit  entry  has  been 
made,  the  bank  has  then  charged  itself  with  a  debt  absolutely 
due  to  its  customer.     {Metropolitan  Nat.  Bank  v.  Loyd^  90 
N.  Y.  530,  537.)    The  result  of  the  action  of  the  defendant 
on  November  3d,  in  sending  for  the  plaintiff  and  in  nftiking 
the  credit  entry  in  his  pass  book,  was  to  close  the  transaction 
of  collection  and  to  charge  itself  as  a  debtor  to  him  for  the 
amount  of  the  draft.     The  plaintiff  could  have  drawn  out 
all  of  the  money  on  that  day  standing  to  His  credit  and  the 
bank,  upon  the  non-payment  of  the  check  when  presented  on 
November  5th,  would  have  had  no  legal  claim  upon  him  to 
compel  repayment.     By  admitting  an  indebtedness  for  the 
money  on  !Noveml>er  3d,  it  had  assumed  all  the  risks  of  its 
agent's  transaction.     I  think  that  tlie  action  of  the  defendant 
was  conclusive  evidence  of  an  intention  to  change  its  status 
from  that  of  a  mere  collecting  agent  to  that  of  a  debtor  to 
the  plaintiff  for  the  amount  of  the  draft.     The  relations  of  a 
bank  to  its  depositor,  while  within  the  influence  of  morals, 
are,  nevertlieless,  governed  by  legal  rules.     The  plaintiff  had 
the  right  to  hold  the  defendant  to  the  obligation  it  had  assumed 
and,  especially,  as  he  had  done  nothing  to  influence  its  action. 
The  defendant  having  acknowledged  the  relation  of  debtor, 
how  could  the  plaintiff  be  estopped  from  insisting  upon  the 
defendant's  liability,  because  of  any  part  which  he  may  have 
taken  in  aiding  the  latter  to  procure  the  payment  of  the  check 
by  Blanchard,  the  indorser  upon  the  draft?     The  plaintiff 
never  consented  to  the  cancellation  of  the  credit  and  I  do  not 
think  that  it  was  within  the  right,  or  the  power,  of  his  debtor, 
alone,  to  vary  the  agreement  implied  from  the  previously 
assumed  relation  of  debtor  and  creditor. 

I  think  the  order  should  be  affirmed  and,  under  the  stipula- 
tion, tliat  judgment  absolute  should  be  ordered  against  the 
defendant,  with  costs. 

Parker,  Ch.  J.,  Martin,  Vann,  CuLLENand  Werner,  J  J., 
concur;  Bartlett,  J.,  concurs  in  result. 

Ordered  accordingly. 
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Edwin  W.  Montgomeby,  Appellant,  v.  Buffalo  Railway     Lies    648 
Company,  Respondent. 

Railroads— Violation  of  Carrier's  Heasonablb  Rules  — Ejec- 
tion OF  Passenger.  The  fact  that  a  passenger  on  a  street  car  is  affected 
by  nausea,  which  may  be  aggravated  by  going  inside  the  car,  is  no  excuse 
for  his  non-compliance  with  a  reasonable  regulation  of  the  carrier,  that 
passengers  shall  not  ride  on  car  platforms,  and  furnishes  him  no  reason  in 
law  for  complaining  because  the  conductor,  without  excessive  force  or 
physical  injury,  enforced  the  rule  by  ejecting  him  from  the  car. 

Montgomery  v.  Buffalo  Bdilway  Co.,  24  App.  Div.  454,  affirmed. 

(Argued  November  1,  1900;  decided  December  4,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  8,  1898,  and  from  a  judgment  entered  thereon,  which 
reversed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict,  and  an  order  denying  a  motion  for  a  new  trial  and 
granted  a  new  trial. 

Tills  action  was  brought  by  the  plaintiff  against  the  defend- 
ant^ a  street  railway  company,  to  recover  damages  for  an  assault 
and  battery,  alleged  to  have  been  committed  upon  him  by  a 
conductor  in  forcibly  expelling  him  from  a  car.     He  had  paid 
\vis  fare,  upon  entering  one  of  the  defendant's  cars  upon  a  con- 
Tvecting  line,  and,  with  a  transfer  ticket,  got  upon  the  car  in 
question.     He  placed  himself  upon  the  rear  platform  and 
tendered  his  transfer  ticket  to  the  conductor.     One  of  the 
company's  rules  provided  that  conductors  should  "  not  allow 
passengers  to  sit,  or  stand  on,  or  to  crowd  the  rear  platform, 
^"t  will  politely  request  them  to  take  seats  or  to  stand  inside 
the  car,"  and  the  conductor,  calling  plaintiff's  attention  to  it, 
directed  him  to  go  inside  the  car.     The  plaintiff  declined  to 
^^  ^ ;  stating  that  he  had  a  sick  headache,  was  nauseated  and 
that  he  expected  to  be  affected  actively  by  the  nausea  at  any 
moment.     The  conductor,  however,  insisted  upon  his  com- 
phauce  with  the  rule  and,  the  plaintiff  refusing  compliance, 
the  car  was  stopped  and  the  plaintiff  was  ejected  therefrom  ; 
"^t  with  no  excessive  force,  or  physical  injury. 
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The  defendant's  motions  for  a  nonsuit  were  denied  and,  at 
tlie  conclusion  of  the  trial,  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  sixty  dollars.  Upon 
appeal  to  tlie  Appellate  Division,  in  the  fourth  department, 
the  judgment  recovered  by  the  plaintiff  was  atBrmed  as  to  the 
facts ;  but  it  was  reversed  upon  the  law. 

Jf.  FiM)rwre  Brown  for  appellant.  The  courts  should  not 
allow  the  defendant  to  unreasonably  eject  a  passenger  who, 
with  a  sufficient  excuse,  disobeys  a  rule.     {Shaver  v.  Ingram^ 

55  Am.  Rep.  712 ;  Towmend  v.  N.  Y.  C.  R.  E,  Co,,  6  T. 
&  C.  495 ;  Hay  v.  //.  T.  Co.,  12  App.  Div.  531.) 

Porter  Norton  for  respondent.  The  question  as  to  the 
reasonableness  of  the  defendant's  rule  prohibiting  passengers 
riding  on  the  rear  platform  of  its  car  was  one  of  law,  and,  hav- 
ing decided  the  rule  to  be  reasonable,  the  court  erred  in  sub- 
mitting the  question  to  the  jury  to  say  whether  the  plaintiff 
gave  an  excuse  which  would  permit  him  to  violate  a  rule  thus 
held  to  be  reasonable.  {Hibbard  v.  N,  T.  cfe  E.  li.  Ji.  Oo.j 
15  N.  Y.  455 ;  Towmend  v.  N.  Y.  C  <&  If.  R.  R.  R.  Co., 

56  N.  Y.  295 ;  Wiggins  v.  ICing,  91  Hun,  340  ;  Downs  v.  iT. 
r.  cfe  xV.  //.  R.  R.  Co.,  36  Conn.  287;  Avery  v.  iT.  Y.  C. 
cfe  JI.  R.  R.  R.  Co.,  121  N.  Y.  31 ;  Barker  v.  C.  P.,  N.  dfe 
E.  R.  R.  R.  Co ,  151  N.  Y.  237 ;  Pease  v.  D.,  L.  cfe  W.  R. 
R.  Co.,  101  N.  Y.  367;  GraviUe  v.  J/".  Ry.  Co.,  105  N.  Y. 
525.) 

Gray,  J.  The  company  not  only  had  the  right,  but  it  was 
bound,  to  make  rules  and  regulation  to  insure  the  safe,  effec- 
tive and  comfortable  operation  of  its  corporate  business  and 
whether  any  particular  rule  is  lawful  and  reasonable  is  a 
question  of  law  for  the  court.  The  appellant  concedes  that 
the  rule  of  the  company  was  a  reasonable  one  and  thus  tlie 
question  is  whether,  because  it  was  enforced  by  the  conductor, 
in  the  expulsion  of  the  plaintiff  from  the  car  upon  his  refusal 
to  submit  to  it,  the  company  can  now  be  made  answerable  in 
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•  Aaxnag^s  by  reason  of  the  conductor's  action.     The  proposi- 
iVoa   ^v^ould  seem  to  furnish  its  own  answer. 

rii^    appellant,  however,  insists  that,  even  if  this  rule  was  a 
reaso nibble  regulation  of  the  company,  all  rules,  even  if  reason- 
»  able,   *«  must  have  their  exceptions,"  and  whether  it  was  reason- 

■  abfe  to  enforce  the  rule  upon  this  occasion,  was  a  question  to 

1)6  parsed  upon  by  a  jury.     In  other  words,  it  is  claimed  that 
the    vight  of  enforcement  may  depend  upon    the  particular 
circ linn. stances  and,  as  the  plaintiff   had  an  excuse  for  non- 
compliance, in  the  present  case,  its  reasonableness,  or  that  of 
the  conductor's  conduct,  became  a  question  for  the  determina- 
tion  o-f  tlie  jury.     I  am  unable  to  assent  to  the  proposition.    I 
thiiilc    that,  if  the  rule  was  a  reasonable  one,  the  passenger  was 
bonn<i    to  submit  to  it  and  that  it  was  the  duty  of  tiie  conduc- 
tor to     enforce  it.     Therefore,  in  ejecting  him  from  the  car 
upon    l^ig  refusal  to  submit,  the  conductor  was  acting  lawfully 
I'l  tlio    discharge  of  his  duty.     The  passenger,  by  his  conduct, 
liad  forfeited  his  right  to  be  carried  any  further.     In  Hibhard 
^'  ^-      Y.  dk  K  R,  H.   Co.  (15  N.  Y.  455),  an  early  and 
leadirxj^  case,  the  question  was  fully  discussed  and  its  doc- 
tniie     ^xas  been  followed  in  this  court.     {Pease  v.  Z>.,  Z.  <& 
^;  -^^  R.  Co.,  101  K  Y.  367.)     Barker  v.   Central  Park, 
:^\dh    E.  R.  R.  R.  Co.,  (151  N.  Y.  237),  is  a  recent  case,  in 
"whicli   the  right  of  the  carrier  to  make  and  to  enforce  its  rea- 
6onal>l^  rules  is  distinctly  recognized.     It  might  be  observed 
that    "there  is  quite  a  difference  between  such  a  case  as  the 
^PPollant's  counsel  mentions,  where  a  passenger  is  ejected  for 
lailm.^  to  produce  his  ticket  upon  the  conductor's  request, 
'^"ich  another  conductor  had  previously  taken  up  and  retained, 
^^^    B\ach  a  case  as  this.     In  the  former  case,  it    could   be 
argued,  with  more  force,  that  the  passenger's  inability  to  com- 
W  ^ith  the  conductor's  request  was  caused  by  the  mistake, 
OY  feult,  of  another  of  the  company's  servants  and  the  theory 
01  the  corporate  liability  would    be    rested    upon  different 
propositions. 
^  A.  railway  company  is  not  obliged  to  carry  persons,  unless 

\  they  are  willing  to  submit  to,  and  to  be  bound  by,  the  reasonable 

\ 
\ 
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rules  and  regulations  which  it  has  established.  The  plaintiflP,  if 
in  the  physical  condition  described  by  him,  upon  the  day  in 
queslion,  was  not  obliged  to  travel  upon  the  defendant's  street 
car ;  but  if  he  chose  to  do  so,  he  was  bound  to  submit  to  its 
regulations.  He  has  no  suflScient  reason  in  law  for  complain- 
ing, because  the  conductor  performed  his  duty  and  compelled 
him  to  leave  the  car, 

I  think  the  order  and  judgment  were  right  and  should  be 
affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Landon  and  Werner,  JJ., 
concur ;  Haight  and  Cullen,  JJ.,  not  voting. 

Order  and  judgment  affirmed. 
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The  City  of  Yonkers,  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  Eiver  Raiuioad  Company,  Appellant. 

Railroads  —  Maintenance  op,  and  Repairs  to  Bridges  over 
Crossings  Existing  at  the  time  the  Railroad  Law  took  Effect. 
Section  64  of  the  Railroad  Law(L.  1897,  ch.  754),  providing  that  "  when  a 
highway  crosses  a  railroad  by  an  overhead  bridge,  the  framework  of  the 
bridge  and  its  abutments  shall  be  maintained  and  kept  in  repair  by  the 
railroad  company,  and  the  roadway  thereover  and  the  approaches  thereto 
shall  be  maintained  and  kept  in  repair  by  the  municipality  in  which  the 
same  are  situated."  is  not  limited  in  its  application  to  railroads  constructed 
subsequent  to  its  enactment  or  to  bridges  over  crossings  thereafter  con- 
structed, but  applies  to  all  bridges  constituting  the  highway  at  railroad 
crossings  whether  constructed  before  or  after  the  law  went  into  effect. 

City  of  Yonkers  v.  JT.  T.  0.  db  K  B.  R.  R.  Co.,  82  App.  Div.  474, 
affirmed. 

(Argued  November  13,  1900;  decided  December  11,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  22,  1898,  in  favor  of  plaintiff,  upon  the  decision  of 
a  controversy  submitted  upon  an  agreed  statement  of  facts 
under  section  1279  of  the  Code  of  Civil  Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 
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Ira  A.  Place  for  appellant.     Section  64  of  the  Railroad 

Law  applies  only  to  bridges  constructed  after  chapter  754  of 

the  Laws  of  1897  took  effect,  pursuant  to  that  act,  and  by 

naeans  of  which  either  highways  were  carried  over  railroads 

or  railroads  over  highways.     {O^Brien  v.  Mayor ^  etc.,  139  N". 

Y.  543 ;  Proprietors  of  Bridges    v.  IT.  L,   Co,^    2  Beas. 

503 ;  MiOer  v.  N.  T.  <&  F.  R,  li.  Co,,  21  Barb.  513 ;  A.  X. 

5.  R.  Co.  V.  BrowneU,  24  N.  T.  345  \  B.  ik  A.  R.  R.   Co. 

V.  Vil  of  Greenbush,  52  N.  Y.  510  \  D.  &  H.  C.  Co,  v.  Vll. 

of  Whitehall,  90  N.  Y.  21 ;  P.  P.  &  C  L  R.  R.   Co.  v. 

.  ^iUiamson,  91  N.  Y.  552 ;  State  v.  W.  W.  R.  R.  Co.,  74 

^-  C.  143;  7.  a  R.  R.   Co.  v.  Bloomington,  76  111.  447; 

^^opU  V.  Z.  S.  db  M.  S.  Ry.  Co.,  52  Mich.  277.) 

^nies  If.  Hunt  for  respondent.     Under  section  64  of  the 

wUroad  Law  the  defendant  is  required  to  maintain  and  keep 

Vn  repair  the  framework  of  the  Vark  street  bridge  and  its 

abutments.     (L.  1890,  ch.  565 ;  L.   1892,  cli.  676  ;  L.  1897, 

ch.  754;  PeopU  ex  rel.  v.  B.  i&  A.  R.  R.  Co.,  70  K  Y.  569.) 

O'Brien,  J.  The  judgment  in  this  case  was  rendered  upon 
an  agreed  statement  of  facts,  pursuant  to  the  provisions  of 
section  1279  of  the  Code  of  Civil  Procedure.  The  question 
to  be  determined  is  whether  section  64  of  the  Railroad  Law 
(Chap.  754  of  the  Laws  of  1897)  is  applicable  to  the  bridge 
over  the  defendant's  tracks  at  Vark  street,  in  the  city  of 
Yonkers,  and  is  controlling  upon  the  duties  and  obligations  of 
the  respective  parties  hereto  in  regard  to  that  bridge.  It 
appears  that  in  the  year  1850  the  defendant  acquired  its  road- ^ 
^ay  and  constructed  its  railroad  along  and  near  the  easterly 
oank  of  the  Hudson  river,  and  through  the  territory  which 
"^as  thereafter  embraced  within  the  corporate  limits  of  the 
village  of  Yonkers,  and  is  now  embraced  within  the  limits  of 
the  city  of  Yonkers,  and  that  the  defendant  now  owns,  main- 
tains and  operates  a  steam  surface  railroad,  with  three  tracks, 
through  the  city  at  the  point  where  it  is  crossed  by  Vark 
street     After  the  construction  of   the  railroad,  and  in  or 
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about  tlie  year  1871,  the  then  village  regularly  laid  out  and 
opened  Vark  street  as  a  public  highway  of  the  width  of  forty 
feet,  from  Broadway  westerly  to  a  point  west  of  the  westerly 
line  of  the  roadway,  tracks  and  property  of  the  defendant,  and 
that  the  gmde  of  the  street  so  laid  out  and  established  at  the 
easterly  and  westerly  lines  of  the  defendant's  roadway  was 
about  twenty  feet  above  the  grade  of  the  railroad,  and,  eon- 
sequentlj',  that  the  street  could  not  be  carried  across  or  over 
the  railroad  except  by  the  construction  of  a  bridge  above  the 
track. 

Thereafter,  and  on  or  about  the  2l6t  of  August,  1871,  the 
village  caused  to  be  served  upon  the  defendant  a  notice  that 
Vark  street  had  been  laid  out  and  opened  by  the  trustees  of 
the  village  and  requiring  the  defendant  to  take  the  street 
across  its  tracks  as  should  be  most  convenient  for  public  travel 
and  in  accordance  with  the  grade  line  of  the  street,  and  to 
cause  all  necessary  embankments  and  excavations  and  other 
work  to  be  done  on  the  road  of  the  defendant  for  that  pur- 
pose. This  notice,  it  is  assumed,  was  given  pursuant  to  the 
provisions  of  chapter  62  of  the  Laws  of  1853,  entitled  an  act 
*'  to  regula'te  the  construction  of  roads  and  streets  across  rail- 
road tracks."  The  defendant  refused  or  omitted  to  comply 
with  the  requirements  of  the  notice  on  the  ground  that  by  law 
no  obligation  was  imposed  upon  it  to  take  the  highway  across 
its  tracks  except  at  grade.  In  the  year  1874  the  plaintiff 
caused  or  permitted  the  street  to  be  constructed  across  the 
defendant's  railroad  by  a  bridge  having  one  clear  span  and  at 
a  grade  of  about  twenty  feet  above  the  grade  of  the  railroad, 
and  it  appears  that  the  bridge  has  since  been  maintained  by 
the  city,  or  by  private  individuals  under  permission  from  the 
city,  as  a  part  of  the  city  streets  and  is  used  by  both  vehicles 
and  persons  traveling  on  foot.  It  is  conceded  that  the  bridge 
now  needs  repairs  for  the  safetj^  or  convenience  of  the  travel- 
ing public,  and  that  since  the  construction  of  the  same  over 
the  railroad  chapter  754  of  the  Laws  of  1897,  entitled  "  An 
act  to  amend  the  Kailroad  Law  and  the  acts  amendatory  thereof 
relative  to  grade  crossings,"  was  enacted  and  is  now  the  law 
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which  governs  the  respective  rights  and  duties  of  the  parties 
to  this  action  with  respect  to  the  repair  and  maintenance  of 
the  bridge  in  question.  The  relief  demanded  by  the  plain tifiE 
is  that  the  defendant  be  required  to  maintain  and  to  put  in 
proper  repair  the  framework  of  the  bridge  and  the  abutments 
without  unnecessary  dela}'.  The  Appellate  Division,  to  which 
the  controversy  was  submitted,  ordered  judgment  in  favor  of 
the  plaintiff  for  this  relief,  and  the  defendant  has  appealed  to 
this  court. 

The  question  involved  is  with  respect  to  the  true  meaning 
and  interpretation  of  section  64  of  the  Railroad  Law,  which 
reads  as  follows :  "  When  a  higliway  crosses  a  railroad  by 
an  overhead  bridge  the  framework  of  the  bridge  and  its 
abutments  shall  be  maintained  and  kept  in  repair  by  the  rail- 
road company,  and  the  roadway  thereover  and  the  approaches 
thereto  shall  be  maintained  and  kept  in  repair  by  the  munici- 
pality in  which  the  same  are  situated.  When  a  highway 
passes  under  a  railroad,  the  bridge  and  its  abutments  shall  be 
maintained  and  kept  in  repair  by  the  railroad  company,  and 
the  subway  and  its  approaches  shall  be  maintained  and  kept 
in  repair  by  the  municipality  in  which  the  same  are  situated." 
It  is  quite  true,  as  the  learned  counsel  for  the  defendant  con- 
tends, that  this  statute  is  prospective  in  its  operation.  It  had 
no  application  to  proceedings  in  the  court  pending  prior  to  its 
enactment.  {O.  db  W.  By.  Co.  v.  i\^.  Y.  C.  <&  11.  R.  R.  R. 
Co.j  i  63  N.  Y.  228.)  It  is  quite  clear,  however,  that  it  is  not 
limited  in  its  application  to  railroads  constructed  subsequent 
to  its  enactment  or  to  bridges  over  crossings  thereafter  con- 
structed. It  was  manifestly  intended  to  apply  to  objects  in 
existence  at  the  time  of  its  enactment,  and,  consequently,  to 
all  bridges  constituting  the  highway  at  railroad  crossings 
whether  constructed  after  the  law  went  into  effect  or  before. 
The  purpose  of  the  statute  was  to  insure  greater  safety  at  such 
highway  crossings  and  that  object  could  not  be  effected  with- 
out applying  the  law  to  all  such  bridges  existing  at  the  time 
-that  it  went  into  effect  without  regard  to  the  date  of  their 
construction.  The  facts  of  this  case  bring  it  within  both  the 
19 
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letter  and  the  spirit  of  the  law.  It  is  a  case  where  a  highway 
crosses  a  raih'oad  by  an  overhead  bridge,  and  the  statute 
declares  in  plain  language  that  the  framework  of  the  bridge 
and  its  abutments  shall  be  maintained  and  kept  in  repair  by 
the  defendant  and  that  the  roadway  and  the  approaches  shall 
be  kept  in  repair  and  maintained  by  the  municipality.  It  is 
doubtless  true  that  some  provisions  of  the  law,  of  which  the 
provision  quoted  is  but  a  part,  were  intended  to  apply  only  to 
railroads  thereafter  constructed,  but  with  respect  to  the  bridge 
iu  question  the  duty  of  the  defendant  to  maintain  the  frame- 
work and  the  abutments  attached  immediately  upon  the  enact- 
ment of  the  law,  and  since  that  duty  has  not  been  performed, 
the  plaintiff  was  entitled  to  the  relief  granted  by  the  judg- 
ment. We  are,  therefore,  of  opinion  that  the  judgment  is 
right  and  should  be  aflBirraed,  with  costs. 

Parker,  Ch.  J.,  Haight,  Landon  and  Werner,  JJ.,  con- 
cur ;  Gray  and  Cullen,  JJ.,  not  sitting. 

Judgment  affirmed.     . 


George  Neun,  as  Administrator  of  Louisa  Neun,  Deceased, 
Respondent,  v.  Rochester  Railway  Company,  Appellant. 

Negligence  —  Erroneous  Instruction  as  to  Negligence  op 
Parents.  Upon  the  trial  of  an  action  to  recover  damages  for  the  aUeged 
negligent  kiUing  of  a  child  under  seven  years  of  age,  an  instruction 
which  permits  the  jury  to  find  that  the  deceased  was  no7i  sui  juris  and  for 
that  reason  not  negligent,  and  that  it  made  no  difference  how  negligent 
the  parents  may  have  been  the  defendant  would  be  liable  providing  its 
motorman  was  negligent,  is  reversible  error. 

Munv.  Rochester  Bailway  Co.,  28  App.  Div.  622,  reversed. 

(Argued  November  15,  1900;  decided  December  11,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  29,  1898,  affirmhig  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  J.  Btsadl  for  appellant.  The  exceptions  to  the 
charge  of  the  trial  justice  and  to  his  refusal  to  charge  the 
propositions  requested  by  defendant's  counsel  were  well 
taken.  {Batty  v.  JST.  F.  IL  P.  cfe  M.  Co.,  37  A  pp.  Div.  93 ; 
Hartjidd  v.  Roper,  21  Wend.  615  ;  lU  v.  F.  S.  S,  R,  R. 
Co.,  47  K  Y.  317 ;  McGeary  v.  Loomis,  63  N.  Y.  104 ; 
Huerzeler  v.  C  C.  T.  R.  R.  Co.,  139  X.  Y.  493.) 

Thomas  Raines  and  Charles  F.  Miller  for  respondent. 
Defendant's  exceptions  to  the  charge  were  not  well  taken. 
{Bagley  v.  Smith,  10  N.  Y.  499 ;  Carpenter  v.  Stillwell,  11 
N.  Y.  61 ;  Costello  v.  T.  A.  R.  R.  Co.,  161  K  Y.  317; 
Fllich  V.  M.  S.  R.  R.  Co.,  15  App.  Div.  556 ;  Thompson  v. 
B.  R.  R.  Co.,  145  N.  Y.  199  ;  Guichard  v.  New,  84  Hun,  541 ; 
Thurler  v.  H.  B.,  M.  cfe  F.  R.  R.  Co.,  60  N.  Y.  326  ;  Stone 
V.  D.  D.,  etc.,  R.  R.  Co.,  115  N.  Y.  104.) 

Haight,  J.  This  action  was  brought  to  recover  the  damages 
sustained  by  the  next  of  kin  by  reason  of  the  negligent  killing 
of  the  plaintiff's  intestate.  The  decedent  was  an  infant  of 
the  age  of  six  years  and  three  months.  She  undertook  to 
cross  St.  Joseph  street,  in  the  city  of  Rochester,  and  in  doing 
80  was  run  over  by  one  of  the  defendant's  electric  cars  and 
killed. 

In  submitting  the  case  to  the  jnry  the  court,  in  the  first 
instance,  delivered  a  charge  with  which  we  find  no  fault,  but 
afterwards  plaintiff's  counsel  asked  for  the  further  charge 
"  That  if  the  jury  find  that  the  child  was  non  sid  j\iris  then 
any  negligence  of  the  child  cannot  be  considered."  This 
request  was  charged,  and,  we  think,  properly ;  but  instead  of 
resting  at  this  point  the  court  proceeded  to  comment  further, 
stating  "  If  they  find  that  she  was  non  sui  juris.  I  tried 
to  explain  that  where  a  child  was  so  young  as  not  to  realize 
the  dangerous  condition  it  might  be  in,  in  crossing  the  street 
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railroad  track  when  the  cars  were  approachinor,  then  it  could 
not  be  charged  with  negligence,  and  the  questioa  would  arise 
in  that  case  whether  tlie  parents  were  negligent  in  allowing 
the  child  to  go  upon  the  street.  But  I  might  say  in  connec- 
tion with  this  case,  gentlemen,  if  you  should  find  that  the 
•child  was  so  young  as  to  be  what  we  term  no7i  sui  juris  and 
the  parents  were  negligent  in  allowing  the  child  to  go  to 
school  unattended,  hut  if  you  also  find  that  there  was  no  neg- 
ligence on  the  part  of  the  child  at  the  time  the  accident 
occurred^  then  it  makes  no  difference  how  negligent  the  parents 
may  have  bee?i,  the  company  would  be  liable  providing  the 
motorman  was  negligent."  The  defendant's  counsel  excepted 
to  the  part  of  the  charge  italicised.  We  think  the  charge  in 
this  particular  was  erroneous.  As  we  have  seen,  the  court  had 
just  instructed  the  jury  that  if  the  child  was  7ion  sui  Juris 
then  it  could  not  be  considered  negligent ;  and  then,  if  the 
jury  found  that  there  was  no  negligence  on  the  part  of  the 
child  it  made  no  difference  how  negligent  the  parents  may 
have  been.  The  jury  was  thus  permitted  to  find  that  the 
decedent  was  7ion  sui  juris,  and  for  that  reason  not  negli- 
gent, and  at  the  same  time  that  it  made  no  difference  whether 
the  parents  were  negligent  or  not.  It  is  quite  possible  that 
the  trial  judge  did  not  intend  to  be  so  understood,  but  the 
jury  might  have  so  understood  him  and  made  that  understand- 
ing the  basis  of  their  verdict.  By  giving  to  the  words  of  the 
charge  their  ordinary  meaning  that  construction  would  be 
quite  liable  to  be  adopted  by  the  non-professional  mind. 

For  this  reason  the  judgment  should  be  reversed  and  anew 
trial  ordered,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Laxdon,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Application  of  Orson  D.  Munn,  Respond- 
ent, to  Vacate  an  Assessment  Levied  upon  his  Property  for 
Sewers  in  Morris  Street  and  Broadway. 

The  City  of  Xew  York,  Appellant. 

1.  New  York  Cixr  —  Assessment  for  Local  Improvements  — 
Rights  op  Property  Owners.  Property  owners  in  the  city  of  New 
York  have  a  right  to  be  heard  before  the  proper  city  authorities  with 
reference  to  an  assessment  for  a  local  improvement,  but  after  the  hearing 
and  confirmation  of  the  assessment  they  have  no  right  to  attack  it  in  the 
courts,  except  as  specifically  prescribed  in  the  statute. 

2.  Saving  Clause  of  Charter  —  Review  of  Assessment.  The  sav- 
ing clause  of  section  1614  of  the  charter  of  the  city  of  New  York  (L.  1897, 
ch.  378),  to  the  effect  that  no  right  or  remedy  of  any  character  shall  be 
lost,  impaired  or  affected  by  reason  of  the  act,  and  that  the  net  shall  not 
affect  or  impair  any  act  done  or  right  accruing,  accrued  or  acquired,  is 
comprehensive  enough  to  enable  a  property  owner  to  review  an  assessment 
for  a  local  improvement  made  when  the  law  in  force  was  the  Consolida- 
tion Act  (L.  1882,  ch.  410),  although  at  the  time  the  petition  for  the  review 
of  the  assessment  was  filed  in  the  court  the  new  charter  had  gone  into 
effect. 

3.  Whether  an  Assessment  is  Based  on  Erroneous  Principle  a 
Question  of  Law  —  When  Court  may  not  Review  Inequality  in 
Assessment  —  Limitation  on  Power  not  Applicable  to  Certain 
Cases.  Whether  an  assessment  for  a  local  improvement  is  based  upon  an 
erroneous  principle,  so  as  to  enable  the  court,  in  the  exercise  of  its  discre- 
tion, to  set  it  aside  under  section  903  of  the  Consolidation  Act,  as  amended 
by  chapter  613  of  the  Laws  of  189o,  is  a  question  of  law,  and  if  the  assess- 
ment was  based  upon  the  proper  principle  courts  have  no  power  to  review 
it,  upon  the  ground  that  it  is  unequal  and  unjust,  since  that  was  a  ques- 
tion exclusively  for  the  assessors,  subject  to  review  and  correction  by  the 
board  of  revision;  but  this  limitation  does  not  apply  to  condemnation  or 
street  opening  proceedings,  or  other  proceedings  under  special  statutes 
that  are  subject  to  confirmation  by  the  courts. 

4.  Assessment  in  Name  of  Former  Owner.  An  assessment  for  a 
local  improvement  in  the  city  of  New  York  under  the  Consolidation  Act 
is  not  invalidated  by  the  insertion  in  the  roll  as  owner  of  the  name  of  a 
former  owner  in  whose  name  the  property  stood  on  the  assessment  roll 
for  the  purposes  of  general  taxation,  since  the  fair  meaning  of  the  pro- 
vision of  section  8G9,  that  the  assessors  shall  state  the  name  of  the  owner 
of  the  property,  and  that  it  shall  be  their  duty  to  ascertain  by  inquiry  to 
be  made  of  the  del)uty  commissioner  of  taxes  of  the  ward  in  which  the 
property  assessed  is  situated,  and  by  inquiry  of  the  receiver  of  taxes  as  to 
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such  ownership,  is  that,  in  designating  the  owners,  they  shall  be  guided  by 
the  names  on  the  tax  book. 

5.  Appeal  —  When  Order  Setting  aside  Assessment  for  Local 
Improvement  is  a  Final  Order  in  a  Special  Proceeding.  An  order 
in  a  special  proceeding  instituted  by  a  property  owner  to  review  an  assess- 
ment levied  for  a  local  improvement  which  sets  aside  the  assessment  not 
only  as  to  him  but  as  to  all  the  property  owners,  is  a  final  order  determin- 
ing the  proceeding  and  is  appealable  to  the  Court  of  Appeals. 

Matter  of  Munn,  49  App.  Div.  232,  reversed! 

(Argued  November  12,  1900;  decided  December  11,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  March 
9,  1900,  affirming  an  order  of  Special  Term  vacating  an 
assessment  upon  certain  property  in  the  city  of  New  York. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

John  Whalen,  Corporation  Counsel  {Theodore  Connoly  and 
George  L,  Sterling  of  counsel),  for  appellant.  An  appeal  lies 
to  the  Court  of  Appeals  from  the  order  of  the  Appellate 
Division  in  this  proceeding.  {Matter  of  Talmage^  160  N.  T. 
512 ;  Moulion  v.  Cornish,  138  N.  Y.  133 ;  Matter  of  Dodd, 
27  ISr.  Y.  629 ;  Matter  of  Palmer,  40  N.  Y.  561 ;  Matter  of 
Douglass,  46  N.  Y.  42 ;  Matter  of  Eager,  46  N.  Y.  100 ; 
Matter  of  P.  E.  P.  School,  46  N.  Y.  178  ;  Matter  of  Astor, 
50  N.  Y.  363 ;  Matter  of  Cameron,  50  N.  Y.  502 ;  Matter 
of  Mayer,  50  N.  Y.  504.)  If  tlie  petitioner's  remedies  are  to 
be  determined  by  the  New  York  City  Consolidation  Act, 
nothing  illegal  has  been  shown,  and  the  court  below  has  fallen 
into  serious  error  in  annulling  the  action  of  the  assessors  and 
of  the  board  of  revision  without  any  evidence  of  illegal  action 
on  their  part.  {Matter  of  Merriam,  84  N.  Y.  596 ;  Nor- 
wood V.  Baker,  172  U.  S.  269  ;  MatUr  of  Eager,  46  N.  Y. 
100 ;  Matter  of  Cruger,  84  N.  Y.  619 ;  Matter  of  Deering, 
85  N.  Y.  1 ;  People  ex  reL  v.  Gilon,  126  N.  Y.  147;  Cl^rk 
V.  Vll.  of  Dunkirk,  12  Hun,  181 ;  People  ex  rel,  v.  County 
Court,  55  N.  Y.  604;  O'Reilly  v.  City  of  Kingston,  114  N. 
Y.  439 ;  Co.  of  Monroe  v.   City  of  Rochester,  154  N.  Y. 
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570.)  The  alleged  error  that  the  name  of  the  petitioner  is 
not  shown  on  the  assessment  list  does  not  justify  the  order  of 
the  court  below.  {Matter  of  Smith,  99  N.  Y.  424 ;  Mattel^ 
of  JT.  Y.  a  (&  H.  It.  Ji.  i?.  Co.y  49  App.  Div.  281 ;  163  N. 
T.  604.)  The  court  has  no  power  to  vacate  or  reduce  the 
assessment  in  the  form  of  procedure  adopted  by  the  petitioner 
and  for  the  alleged  illegal  action.  {Matter  of  Smith,  99  N. 
Y.  424 ;  Matter  of  Feuat,  121  N.  Y.  299 ;  Matter  of  Brain- 
erd,  51  Hnn,  380 ;  117  N.  Y.  623.) 

Henry  De  Forest  Baldwin  for  respondent.  Under  chap- 
ter 613  of  the  Laws  of  1895  the  Supreme  Court  had  power 
to  review  the  work  of  the  assessors  and  to  redetermine  all 
questions  of  fact  upon  evidence  taken  in  that  court.  {People 
^x  rel.  V.  Coleman,  107  N.  Y.  541 ;  People  ex  rel,  v.  Ilicha,  105 
K  Y.  198 ;  PeopU  ex  rel  v.  Barker,  152  N.  Y.  417.)  The 
assessment  should  be  set  aside,  because  the  notice  provided  for 
in  section  869  of  the  Consolidation  Act  was  not  given  by  the 
assessors.  {PaiUet  v.  Youngs,  4  Sandf .  50  ;  Matter  of  Tap- 
pen,  36  How.  Pr.  390 ;  StebUns  v.  Kay,  123  N.  Y.  31 ; 
Matter  of  Wood,  24  Misc.  Rep.  561 ;  Cromwell  v.  MacLean, 
123  N.  Y.  474 ;  Sanders  v.  Dcmns,  141  N.  Y.  422 ;  Whitney 
V.  Thomas,  23  N.  Y.  285  ;  Ilume  v.  Waniscott,  46  Mo.  145  ; 
DesmondY.  Babbitt,  117  Mass.  234 ;  Abbott  v.  Linden,  42  Mo. 
167.)  The  assessment  should  also  be  set  aside  on  the  grounds 
that  property  was  omitted  from  the  area  of  assessment  which 
should  have  been  included,  and  that  the  result  of  the  assessors' 
work  in  distributing  the  amount  assessable  was  so  grossly 
unjust  as  to  amount  to  illegality  and  constitute  substantial 
«rror.  {Matter  of  If.  Y.  P.  E,  School,  75  N.  Y.  324;  Has- 
san  V.  City  of  Rochester,  67  K  Y.  528 ;  McK  B.  Co.  v. 
Trustees,  15  App.  Div.  139 ;  State  v.  Toivn  of  Union,  53  N. 
J.  L.  67 ;  Zongley  v.  City  of  Hudson,  4  T.  ife  C.  353;  Co.  of 
Monroe  v.  City  of  liocliester,  154  N.  Y.  570  ;  Clarh  v.  Vil.  of 
Dunkirh,  12  Hun,  182  ;  75  N.  Y.  612  ;  Matter  of  Murphy, 
20  Hun,  346 ;  PeopU  ex  rel.  v.  Adams,  88  Hun,  122  ;  147  N. 
Y.  722 ;  People  ex  rel.  v.  Jef.  Co.  Court  House,  55  N.  Y.  604.) 
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The  city  of  New  York  has  no  right  to  appeal  to  this  court. 
(L.  1897,  ch,  378,  §964:;  Matter  of  Axichmuty,  79  N.  Y.  622; 
Bryant  v.  Thompson,  128  N.  Y.  426;  Abbott  y.  N.  T.,  L. 
E.  cJ&  IF.  E,  Co,,  120  N.  Y.  652 ;  Matter  of  Cuddeback,  3 
App.  Div.  103 ;  Fa/von  v.  Ma807i,  90  Hun,  426.) 

O'Brien,  J.  This  is  a  special  proceeding  instituted  by  a 
property  owner  to  review  an  assessment  levied  for  a  local 
improvement.  The  petitioner  was  the  owner  of  a  block  ou 
lower  Broadway  at  or  near  the  corner  of  Morris  street,  the 
drain  from  which  passed  over  his  neighbor's  lot.  There  was 
a  disagreement  between  himself  and  the  owner  of  the  lot 
over  which  the  drain  passed  as  to  his  right  to  maintain  the 
drain.  The  neighbor  threatened  to  revoke,  or  actually  did 
revoke,  the  license  for  the  maintenance  of  such  drain.  The 
petitioner  then  applied  to  the  city  authorities  to  construct  a 
public  sewer  into  which  he  could  drain.  After  considemble 
importunity  and  much  negotiation  the  petitioner  succeeded  in 
persuading  the  city  authorities  to  construct  the  sewer.  It  was 
built  from  a  point  on  Broadway  seventy-one  feet  and  four 
inches  north  of  Morris  street  southerly  through  Broadway  to 
Morris  street,  and  tlience  westerly  through  the  latter  street  to 
Greenwich  street.  The  total  expense  of  construction,  includ- 
ing surveyor's  and  inspector's  fees  was  $4,469.79.  The  city, 
having  defrayed  the  whole  expense  of  this  work,  proceeded 
to  levy  an  assessment  upon  the  property  benefited.  The 
assessment  was  imposed  upon  the  petitioner  and  another  prop- 
erty owner  on  Broadway  and  eight  property  owners  on  Morris 
street,  and  this  assessment  was  confirmed  by  the  board  of 
revision  on  the  15th  of  December,  1897.  In  December, 
1898,  nearly  a  year  after  the  assessment  had  been  confirmed, 
the  petitioner,  upon  whose  application  the  sewer  had  been  built, 
filed  a  petition  in  the  Supreme  Court,  in  which  he  stated,  among 
other  things,  that  the  assessment  was  nnjust  and  unequal, 
and  prayed  that  the  court  set  it  aside.  The  court,  after  a 
hearing,  granted  this  application,  and  not  only  set  the  assess- 
ment aside  as  to  the  petitioner,  but  as  to  all  the  other  property 
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owners  as  well,  though  it  does  not  appear  that  any  of  them 
complained  of  it.  This  order  was  affirmed  upon  appeal,  and 
the  city  has  appealed  to  this  court. 

The  power  of  the  courts  to  interfere  with  assessments  for 
local  improvements  in  the  city  of  New  York  has  always  been 
quite  limited.  The  reason  for  this  is  very  obvious,  since  the 
various  charters  contain  a  provision  constituting  a  local  tribunal 
for  that  purpose,  composed  of  the  comptroller,  corporation 
counsel  and  president  of  the  board  of  public  improvements. 
This  board  was  clothed  with  ample  judicial  powers  to  revise, 
correct  or  confirm  all  such  assessments,  and  in  cases  where  it 
was  deemed  necessary  to  remit  the  assessment  roll  to  the 
assessors  with  directions  to  make  a  new  assessment.  But  when 
this  board  had  completed  its  duty  the  courts  were  limited  in 
their  power  to  review  the  assessment  to  a  few  specific  ques- 
tions. The  property  owners  have  a  right  to  be  heard  before 
the  board  and  before  the  assessors,  but  after  tliat  hearing  and 
the  confirmation  of  the  assessment  they  have  no  right  to 
attack  it  in  the  courts,  except  as  specifically  prescribed  in  the 
statute. 

In  this  case  we  must  first  inquire  with  respect  to  the  par- 
ticular law  under  which  the  petitioner  has  a  right  to  review 
the  assessment.  At  the  time  it  was  made  the  law  in  force 
was  the  Consolidation  Act.  At  the  time  that  the  petition  was 
filed  in  the  court  that  act  had  been  repealed  by  the  new  char- 
ter, which  went  into  effect  on  the  first  of  January,  1898,  but 
the  new  charter  preserved  all  rights  that  existed  under  the 
charter  which  had  been  repealed.  By  section  1614  it  is  pro- 
vided that  no  right  or  remedy  of  any  character  shall  be  lost 
or  impaired,  or  affected  by  reason  of  this  act.  This  act  shall 
not  affect  or  impair  any  act  done  or  right  accruing,  accrued  or 
acquired.  Any  right  which  a  party  had  under  tlie  old  charter 
could  be  asserted,  enforced  or  prosecuted  in  the  same  manner 
as  when  the  right  accrued,  except  as  otherwise  specially  pro- 
vided. Tins  saving  clause  is  comprehensive  enough  to  enable 
the  petitioner  to  review  this  assessment  under  the  law  exist- 
ing when  it  was  made.  His  right  in  that  regard  is  to  be 
20 
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found  in  section  903  of  the  Consolidation  Act,  as  amended  by 
chapter  613  of  the  Laws  of  1895,  which  reads  as  follows : 
"  No  conri  shall  vacate  or  reduce  any  assessment  in  fact  or 
apparent  confirmed  after  June  ninth,  eighteen  hundred  and 
eighty,  whether  void  or  voidable,  on  any  property  for  any 
local  improvement  thereafter  completed  otherwise  than  to 
reduce  any  such  assessment  to  the  extent  that  the  same  may 
be  shown  by  parties  complaining  thereof  to  have  been  in  fact 
increased  in  dollars  and  cents  by  reason  of  fraud  or  substantial 
error.  *  *  *  Provided,  nevertheless  :  In  case  the  princi- 
ple of  apportionment  of  an  assessment  be  erroneous,  the  court 
shall  reduce  the  assessment  on  the  lots  of  the  petitioner 
aggrieved  thereby  to  the  lawful  and  just  amount  that  ought 
to  have  been  assessed  thereon,  or,  in  its  discretion,  the  court 
may  set  aside  and  annul  the  entire  assessment  and  the  record 
thereof  and  direct  the  assessment  list  to  be  returned  to  the 
board  of  assessors  for  reapportionment  according  to  law." 

It  will  be  seen  that  the  right  to  review  the  assessment  in 
the  courts  has  been  conferred  upon  the  aggrieved  property 
owner  alone.  The  city  has  no  right  to  appeal  to  the  courts 
for  the  purpose  of  questioning  any  assessment  levied  under 
its  own  authority  and  confirmed  by  its  own  officers.  The 
assessment  cannot  be  assailed  or  set  aside  even  when  it  is  void 
or  voidable.  Power  is  conferred  upon  the  courts  to  reduce 
assessments  to  the  extent  that  they  may  be  shown  to  have 
been  in  fact  increased  by  reason  of  fraud  or  substantial  error. 
The  power  to  set  aside  an  assessment  altogether  and  remit  the 
record  to  the  assessors  has  been  conferred  in  one  case  only, 
and  that  is  where  it  appears  that  the  assessors  in  making  the 
assessment  have  proceeded  upon  or  adopted  some  erroneous 
principle.  In  such  case  the  court  has  power,  in  the  exercise  of 
its  discretion,  to  set  aside  the  whole  assessment  although  but  a 
single  property  owner  complains.  But  whether  an  assessment  in 
any  case  is  based  upon  an  erroneous  principle  or  upon  correct 
principles  is  a  question  of  law.  In  this  case,  as  we  have  seen, 
the  entire  assessment  was  vacated,  but  it  is  not  claimed  that, 
in  making  it,  the  assessors  adopted  any  erroneous  legal  prin- 
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ciple.  The  most  that  is  claimed  is  that  the  assessment  was 
unequal  and,  therefore,  unjust,  but  that  was  a  question  exclu- 
sively for  the  assessors,  subject  to  review  and  correction  by 
the  board  of  revision.  It  would  be  manifestly  impossible  for 
the  courts  to  entertain  appeals  for  the  purpose  of  adjusting 
questions  in  regard  to  the  equality  of  every  local  assessment. 
When  the  board  of  revision  has  acted,  that  question  is  no  longer 
open,  and  so  this  court  has  held.  {In  re  Cruger^  84  N.  Y. 
619 ;  hi  re  Church  Street^  49  Barb.  455  ;  In  re  Deering^  85 
N.  Y.  1 ;  People  ex  reL  Davidson  v.  Gilon^  126  N.  Y.  147.) 
Had  the  assessors  imposed  the  assessment  uniformly  in  propor- 
tion to  the  frontage  of  each  lot  when  all  were  not  benetited  in 
like  proportion  that  would  have  been  an  erroneous  principle, 
since  all  were  not  equally  benefited.  Indeed,  such  a  principle 
of  assessment  has  been  held  to  be  unconstitutional  in  certain 
cases  by  the  Supreme  Court  of  the  United  States.  {Norwood 
V.  Baker,  172  U.  S.  269  ;  Conde  v.  City  of  Schenectady,  164 
N.  Y.  258.)  A  uniform  assessment  upon  all  the  property 
owners  in  proportion  to  the  assessed  value  of  the  property 
might  also  be  held  to  be  based  upon  an  erroneous  principle. 
There  are  many  other  methods  which  the  assessors  might  have 
adopted  in  levying  the  assessment  that  might  be  open  to  ques- 
tion as  involving  an  erroneous  rule,  but  in  this  case  the  rule 
adopted  for  the  imposition  of  the  assessment  was  that  each 
property  owner  was  bound  to  pay  for  the  expense  of  the 
sewer  in  proportion  to  the  benefits  received  from  its  construc- 
tion. The  statute  requires  the  assessors  to  proceed  upon  that 
principle  and  to  distribute  the  expense  of  the  improvement 
among  the  owners  and  occupants  of  all  the  houses  and  lots 
intended  to  be  benefited  thereby  in  proportion,  as  nearly  as 
may  be,  to  the  advantage  which  each  shall  be  deemed  to 
acquire.  Inasmuch  as  the  assessors  and  the  board  of  revision 
had  the  exclusive  power  to  determine  what  property  was 
benefited  and  tlie  proportion  of  benefits  as  to  each  property 
owner,  it  seems  to  be  quite  clear  that  the  court  had  no  power 
in  this  case  to  set  aside  the  assessment.  This  limitation  on  the 
power  of  the  courts  has  no  reference  to  condemnation  or  street 
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opening  proceedings  or  other  proceedings  under  special  statutes 
tliat  are  subject  to  confirmation  by  the  courts. 

The  petitioner  made  another  objection  to  the  assessment 
whicli  seems  to  liave  been  held  good  in  t)ie  courts  below.  He 
complains  that  his  name  was  not  inserted  in  the  roll  as  owner 
opposite  the  assessment,  as  required  by  the  statute.  The  name 
of  a  former  owner,  from  wliom  the  petitioner  had  purchased 
the  property  a  few  years  before,  was  inserted,  and  for  this 
mistake  it  is  contended  that  the  assessment  h  void.  We  have 
already  seen  that  the  statute  prohibits  any  court  to  interfere 
with  a  local  assessment,  even  on  the  ground  that  it  is  void  or 
voidable.  The  only  power  that  the  court  has  over  such  assess- 
ments is  to  reduce  them.  But  this  irregularity  does  not  affect 
the  validity  of  the  assessment.  The  statute  (§  869)  provides 
that  tlie  lots  sliall  be  designated  by  the  same  ward  or  block 
numbers  as  used  upon  the  assessment  roll  for  the  purposes  of 
general  taxation.  The  assessors,  therefore,  in  describing  tlie 
property,  are  directed  to  consult  the  tax  books.  The  statute 
also  provides  that  they  "  shall  state  the  names  of  the  owner 
or  owners  and  occupant  or  occupants,  and  that  it  shall  be  their 
duty  to  ascertain  by  inquiry  to  be  made  of  the  deputy  com- 
missioners of  taxes  of  the  ward  in  whicli  the  property  assessed 
is  situated  and  by  inquiry  pf  the  receiver  of  taxes  as  to  such 
ownership,  and  that  such  persons  shall  afford  the  requisite 
information."  The  fair  meaning  of  this  statute  is,  that  the 
assessors,  in  describing  the  property  and  in  designating  the 
owner,  shall  be  guided  by  the  names  and  numbers  on  the  tax 
book.  It  is  not  alleged  or  claimed  that  there  was  any  omission 
to  comply  with  this  provision  of  law.  The  petitioner  could 
have  had  his  name  inserted  upon  these  books  in  place  of 
that  of  his  vendor,  and  the  fact  that  his  name  was  omitted 
from  the  assessment  roll  under  these  circumstances,  does 
not  render  the  assessment  void,  nor  even  irregular.  This 
is  apparent  from  another  provision  of  the  statute  (§  871) 
which  requires  the  assessors  to  give  notice  to  the  prop- 
erty owners  of  the  completion  of  the  assessment.  The 
notice  required  is  by  publication  in  the  City  Record.     The 
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statute  directs  ^that  the  notice  shall  describe  the  limits 
embraced  by  each  assessment  and  shall  contain  a  request  for 
all  persons  whose'  interest  may  be  affected  thereby  and  who 
may  be  opposed  to  the  same  to  present  their  objections  in 
writing  to  the  chairman  of  the  board  within  thirty  days  from 
the  date  of  the  notice.  It  is  not  alleged  or  claimed  that  there 
was  any  omission  to  give  this  notice.  The  petitioner,  there- 
fore, had  notice  of  the  assessment  and  an  opportunity  to  be 
heard,  since  his  interest  was  affected  by  the  assessment;  and 
in  view  of  the  fact  that  the  sewer  was  built  upon  his  own 
application  and  largely  for  his  benefit  it  is  quite  clear  that  he 
has  no  grounds  to  complain  based  upon  the  form  of  the  assess- 
ment roll.  The  fact  that  his  name  does  not  appear  upon  the 
roll  is  to  his  advantage  since  it  relieves  him  from  all  personal 
liability  for  the  payment  of  the  assessment.  The  assessment 
in  this  case  is  small  comparatively,  but  the  questions  involved 
are  important  since  they  involve  the  right  of  the  city  to  reim- 
burse the  treasury  for  moneys  which  it  may  expend  in  local 
improvements  for  the  benefit  of  private  property.  There  is 
no  question  with  respect  to  the  honesty  and  fairness  of  the 
whole  transaction.  There  was  no  fraud  either  in  letting  or 
executing  the  contract.  The  improvement  was  made  with 
due  regard  to  economy  and  the  property  owners  have  the 
benefit  of  it.  Under  such  circumstances  an  assessment  should 
not  be  disturbed  unless  the  statute  requires  the  court  so  to  do. 
In  this  case,  I  think  the  learned  courts  below  exceeded  the 
power  which  the  statute  has  conferred.  It  was  not  a  case 
where  the  assessment  was  increased  in  consequence  of  fraud 
or  substantial  error.  No  erroneous  principle  was  adopted  as 
the  basis  of  the  assessment.  The  principle  adopted  was  the 
distribution  of  the  expense  upon  the  property  owners  in  pro- 
portion to  benefits  and  the  assessors  were  the  sole  judges  of 
the  question  of  benefits  and  the  extent  and  proportion  of  the 
same  as  between  all  the  property  owners,  subject  to  review 
and  correction  by  the  board  of  revision.  The  petitioner's 
share  of  the  assessment  was  very  much  larger  than  that  of  any 
other  property  owner,  but  the  assessors  had  the  right  to  decide 
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as  they  did  that  the  benefits  received  by  him  in  conseqaence 
of  tlie  constniction  of  the  sewer  were  greater  in  the  same  pro- 
portion and  that  the  assessment  imposed  was  only  the  just  and 
equitable  measure  of  benefits  received. 

The  final  point  is  made  that  the  order  from  which  the  appeal 
is  taken  is  not  reviewable  in  this  court.  All  orders  are  appeal- 
able to  this  court  and  reviewable  here  that  "  finally  determine 
a  special  proceeding."  Both  the  Constitution  and  the  statute 
so  declare.  (Const,  art.  6,  §  9  ;  Code  Civ.  Pro.,  §  190 ;  Van 
Arsdale  v.  I^ing,  155  K  Y.  325.) 

All  admit,  as  they  must,  that  it  is  an  order  in  a  special  pro- 
ceeding and  the  only  ground  of  contention  is  whether  it  has 
finally  determined  the  special  proceeding  in  which  it  was 
made.  Such  orders  must  be  either  final  or  interlocutory,  and 
no  one,  not  even  the  learned  counsel  who  insists  upon  the 
point,  ventures  to  assert  that  it  is  interlocutory,  and  if  it  is 
not,  then  it  would  seem  to  be  a  plain  conclusion  that  it  is  final. 
It  has  swept  away  forever  the  assessment  which  the  city 
imposed  under  the  law  to  reimburse  the  treasury  for  money 
expended  in  the  construction  of  a  sewer  which  private  parties 
were  legally  liable  to  pay,  and  it  relieves  these  property  own- 
ers forever  from  any  liability  to  pay  that  assessment.  It  would 
seem  to  be  a  very  reasonable,  if  not  an  irresistible  conclusion, 
that  an  order  which  finally  and  forever  deprives  the  city  of 
all  benefit  and  relieves  the  property  owners  from  all  liability 
under  the  assessment  now  before  us  is  a  final  order  and  has 
finally  determined  this  special  proceeding.  {In  re  TalTnage^ 
160  K  Y.  512;  Moulton  v.  Cornish,  138  N.  Y.  133;  Tlt^ 
Village  of  Champlain  v.  McCrea,  165  N.  Y.  264.) 

The  orders  of  the  Appellate  Division  and  of  the  Special 
Term  should  be  reversed,  and  the  petition  dismissed,  with 
costs. 

Parker,  Ch.  J.,  Gray,  Haight,  Landon,  Cullen  and  Wer- 
ner, JJ.,  concur. 

Orders  reversed,  etc. 
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Alice  A.  Davis,  Respondent,  v.  Supreme  Lodge,  Knights  of 
Honor,  Appellant. 

1.  EVIDBNCE  —  PRIVILEQBD  COMMTTNICATIONS  —  TESTIMONY  OR  CER- 
TIFICATE OF  Physician  as  to  Cause  of  Death.  The  testimony  of  an 
attending  physician,  who  has  no  knowledge  on  the  subject  except  such 
as  he  acquired  in  his  professional  capacity,  when  the  relation  of  physi- 
cian and  patient  existed,  and  also  his  certificate  filed  with  a  city  board  of 
health,  as  to  the  caiise  of  death  of  certain  relatives  of  the  insured,  are 
inadmissible  under  section  834  of  the  Code  of  Civil  Procedure,  in  an 
action  upon  a  policy  of  life  insurance  defended  upon  the  ground  of  a 
breach  of  warranty  that  such  relatives  had  not  died  of  consumption. 

2.  Section  834  of  the  Code  of  Civil  Procedure  not  Repealed  by 
Section  1172  of  the  Charter  of  the  City  of  New  York.  The  pro 
hibition,  by  section  884  of  the  Code  of  Civil  Procedure,  of  the  statement 
of  an  attending  physician  as  to  knowledge  acquired  in  his  professional 
capacity,  as  applied  to  a  certificate,  filed  by  him  with  a  city  board  of 
health,  stating  the  cause  of  his  patient*s  death,  is  not,  either  expressly  or 
impliedly,  repealed  by  section  1172  of  the  charter  of  the  city  of  New 
York  (L.  18»7,  ch.  878),  providing,  among  other  things,  that  copies  of 
records  of  the  proceedings  of  the  board  of  health,  of  its  rules,  regula- 
tions, ordinances,  by  laws  and  books  and  papers  constituting  part  of  its 
archives,  when  authenticated  by  its  secretary,  shall  be  presumptive  evi- 
dence, and  the  authentication  taken  as  presumptively  correct  in  any  court 
of  justice  or  judicial  proceedings,  when  they  may  be  relevant  to  the 
point  or  matter  in  controversy,  of  the  facts,  statements  and  recitals 
therein  contained. 

Davis  V.  Supreme  Lodge,  K,  of  II.,  35  App.  Div.  354,  affirmed. 

(Argued  November  15,  1900;  decided  December  11,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  17,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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W.  R.  Spooner  for  appellant.     Defendant  offered  at  the 
trial  the  death  records  from  the  Brooklyn  health  department 
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of  certain  relatives  of  the  deceased,  and  sought  also  to  prove 
the  canse  of  death  by  their  attending  physicians,  all  of  which 
proofs  should  have  been  admitted  in  evidence.  {Hanna  v.  61 
M.  Z.  Lis.  Co,,  150  Jf.  Y.  526 ;  M.  B.  Z.  Ins.  Co.  v.  Higghi^ 
lotliam,  95  U.  S.  380 ;  2  Bacon  on  Ben.  Societies,  947,  §471.) 

Herbert  A.  Heyn  for  respondent.  The  questions  put  to 
Dr.  Botkin  and  Dr.  Silberman,  the  attending  physicians  of  the 
aunts  of  the  insured,  regarding  the  last  illness  of  their  respec- 
tive patients,  were  properly  excluded.  {Grattan  v.  M.  Z. 
Ins.  Co.,  80  N.  Y.  281 ;  Renihan  v.  Dennin,  103  N.  Y.  573  ; 
Bedmond  v.  /.  B.  Ins.  Co.,  150  N.  Y.  167 ;  Westover  v.  A.  L. 
Lis.  Co.,  99  N.  Y.  56  ;  Nelson  v.  Village  of  Oneida,  156  N.  Y. 
219  ;  Dilleher  v.  IL  L.  Ins.  Co.,  69  N.  Y.  256  ;  Grose^manY. 
Supreme  Lodge,  53  Hun,  637 ;  Jones  v.  B.  R.  R.  Co.,  3  N. 
Y.  Supp.  253 ;  People  v.  Koerner,  154  N.  Y.  363  ;  People  v. 
Iloeh,  150  N.  Y.  303.)  The  original  records  of  the  board  of 
health,  said  to  show  the  death  of  two  women  by  name  of 
Cecilia  Burns  and  Josephine  Daley,  and  the  transcripts  there- 
from, which  were  offered  by  the  defendant  for  the  avowed 
purpose  of  proving  the  cause  of  death  of  these  two  women, 
were  properly  excluded.  {Farnum  v.  Hotchkiss,  2  Abb.  Ct. 
App.  Dec.  93 ;  Van  Buren  v.  Wells,  19  Wend.  203  ;  Martin 
V.  Stoddard,  127  K  Y.  61 ;  Hosley  v.  Black,  28  N.  Y.  438; 
1  Kent  Comm.  463 ;  Jones  v.  City  of  Albany,  151  N.  Y. 
223  ;  White  v.  Wager,  25  N.  Y.  328 ;  R.  R.  Co.  v.  Roach,  80 
N.  Y.  344 ;  People  v.  Jaehne,  103  N.  Y.  187 ;  Hayden  v. 
Pierce,  144  N.  Y.  512 ;  McEinley  v.  M.  L.  Ins,  Co.,  58  N. 
Y.  S.  K.  122.) 

O'Brien,  J.  The  defendant  is  a  fraternal  association  incor- 
porated under  the  laws  of  this  state,  with  power  to  make  con- 
tracts with  its  members  for  the  payment  of  a  sum  of  money 
to  any  beneficiary  named  in  the  contract  upon  the  death  of 
the  member.  The  plaintiff's  husband  applied  for  membership 
in  the  association,  was  admitted  and  received  a  certificate  on 
the  19th  day  of  July,  1895.     In  this  certificate  the  defendant 
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agreed  to  pay  to  the  plaintiff  the  sum  of  two  thousand  dollars 
upon  satisfactory  proof  by  her  of  the  death  of  her  husband, 
and  that  at  the  time  of  his  death  tlie  certificate  or  contract 
was  in  force.  On  the  16th  of  October,  1896,  the  plaintiff's 
husband  died,  and  she  presented  to  the  defendant  sufficient 
proofs  of  death  in  ixcordance  with  the  constitution  and  by-laws 
of  the  defendant.  But  it  refused  to  pay  the  money  specified 
in  the  certifidate,  upon  tlie  death  of  tlie  member,  which  was 
two  thousand  dollars,  and  the  plaintiff  thereupon  brought  this 
action  to  recover  tliat  sum,  with  intei'est. 

The  principal  defense  interposed  was  a  breach  of  warranty, 
in  that  plaintiff's  husband,  in  his  application  for  membership, 
stated  that  neither  of  his  parents  or  any  of  his  paternal  or 
maternal  grandparents,  or  any  of  their  descendants,  so  far  as 
he  knew,  had  consumption.  The  issues  presented  by  the 
answer  were  issues  of  fact,  and  the  jury  found  a  verdict  for 
the  plaintiff,  which  was  unanimously  affirmed  at  the  Appellate 
Division.  Thus  all  questions  of  fact  and  all  questions  as  to 
the  sufficiency  of  the  evidence  to  warrant  the  verdict  of  the 
jury  are  eliminated  from  the  case.  The  only  questions  pre- 
sented by  this  appeal  are  those  that  arise  out  of  the  defend- 
ant's exceptions  taken  upon  the  trial.  The  defendant  had  a 
right  at  the  trial  to  give  proof  tending  to  show  that  the  state- 
ment contained  in  tho  application  for  membei-ship,  which  has 
already  been  referred  to,  was  untrue,  and  it  had  a  right  to 
prove,  if  it  could,  that  either  of  the  parents  of  the  member, 
or  his  paternal  or  maternal  grandparents,  or  any  of  their 
descendants,  had  been  afflicted  or  had  died  of  the  disease 
known  as  consumption.  The  defendant  did  attempt  to  prove 
that  fact,  and  the  ruling  of  the  learned  trial  court  excluding 
certain  evidence  offered  upon  this  issue,  to  which  exception 
was  taken,  is  the  only  substantial  question  which  the  learned 
counsel  for  the  defendant  has  argued  in  this  court.  Althougli 
there  are  at  least  three  exceptions  in  the  record  raising  this 
question,  yet  they  were  all  taken  to  the  exclusion  of  proof  of 
the  same  character  and  they  may  be  properly  considered  and 
treated  as  one. 
21 


162     Davis  v.  Supreme  Lodge,  Knights  of  Honor.     [Dec, 

Opinion  of  the  Court,  per  O'Brien,  J.  fS^ol.  165. 

The  defendant's  counsel  proved  the  death  of  two  of  the 
aunts  of  the  deceased  member  who  had  procured  the  cer- 
tiiicate  in  question,  and  he  then  attempted  to  prove  that  both 
died  of  consumption.  This  fact,  if  established,  would  so  far 
constitute  a  defense  to  the  action,  since  the  aunts  of  the 
deceased  member  were  included  in  the  statement  that  none  of 
the  descendants  of  the  applicant's  grandparents  had  or  died 
of  consumption.  The  defendant's  counsel  called  a  physician, 
who  testified  that  he  had  attended  one  of  the  aunts  in  her  last 
illness.  He  was  asked  to  state  what  her  last  illness  was  and 
whether  or  not  she  ever  had  or  suffered  from  consumption. 
This  testimony  was  objected  to  as  inadmissible,  under  section 
834  of  the  Code,  and  was  excluded,  to  which  ruling  the 
defendant's  counsel  excepted.  The  defendant's  counsel  then 
called  another  physician,  who  testified  that  he  had  attended 
another  aunt  of  the  deceased  member  in  her  last  illness,  and 
was  asked  to  state  what  that  illness  was.  This  question 
was  also  objected  to  on  the  same  ground  and  excluded  and 
exception  taken  in  behalf  of  the  defendant.  The  defend- 
ant's counsel  then  produced  the  records  of  the  board  of 
health  of  Brooklyn,  which  were  identified  by  the  clerk  of 
the  department,  and  offered  to  prove  by  the  original  cer- 
tificate filed  therein  by  the  attending  physician  the  cause  of 
death  of  the  deceased  member's  two  aunts  above  referred  to 
by  the  certificate  of  tlie  respective  attending  physicians  on  the 
occasion  of  their  last  illness.  The  court  inquired  if  the  evi- 
dence was  offered  to  prove  the  cause  of  death,  and  the  defend- 
ant's counsel  replied  that  it  was.  The  court  thereupon  excluded 
the  record  and  the  defendant's  counsel  excepted.  Thus  it  will 
be  seen  that  the  question  involved  in  this  exception  was  the 
right  of  the  defendant's  counsel  to  prove  by  the  certificate 
of  the  physician  in  attendance  during  the  last  illness  of  the 
deceased's  aunts  the  cause  of  death  or  the  particular  disease 
from  which  they  died.  It  was  admitted  that  the  physician 
had  no  knowledge  on  that  subject  except  such  as  he  acquired 
in  his  professional  capacity  and  when  the  relation  of  physician 
and    patient   existed.     That   testimony  of  this  character   is 
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expressly  prohibited  by  oection  834  of  the  Code  cannot  be 
denied.  That  the  proof  oiBEered  and  excluded  was  inadmis- 
sible, I  may  assume  to  be  a  proposition  too  clear  for  argument 
unless  the  prohibition  contained  in  the  section  of  the  Code 
referred  to  has  been  repealed.  This  court  has  held  that  the 
statements  of  the  attending  physician,  for  the  purpose  of 
establishing  the  cause  of  death  either  of  the  insured  himself 
or  of  his  ancestors  or  their  descendants,  although  not  parties 
to  nor  beneficiaries  under  the  contract,  were  not  admissible. 
Tliey  are  excluded  not  only  for  the  purpose  of  protecting 
parties  from  the  disclosure  of  information  imparted  hi  the  con- 
fidence that  must  necessarily  exist  between  physician  and 
patient,  but  on  grounds  of  public  policy  as  well.  The  dis- 
closure by  a  physician,  whether  voluntary  or  involuntary,  of 
the  secrets  acquired  by  him  while  attending  upon  a  patient  in 
his  professional  capacity,  naturally  shocks  our  sense  of  decency 
and  propriety,  and  this  is  one  reason  why  the  law  forbids  it. 
The  form  in  which  the  statements  are  sought  to  be  intro- 
duced is  of  no  consequence,,  whether  as  a  witness  on  the 
stand  or  through  the  medium  of  an  affidavit  or  certificate. 
All  are  equally  under  the  ban  of  the  statute.  {Gratta?i  v.  Met. 
Life  Ins.  Co.,  80  N.  Y.  281 ;  Reyiihan  v.  Dennin,  103  N.  Y. 
573;  Redmond  V.  Ind.  Benefit  A  8811,,  150  N.  Y.  167-172; 
W€8tover  V.  JEtna  Life  Lis,  Co.,  99  N.  Y.  56 ;  Xelson  v. 
Village  of  Oneida,  156  N.  Y.  219 ;  Buffalo  Loan,  T.  cfe  S. 
D.  Co.  V.  Knights  Templar  cfe  M.  M.  A.  Assn.,  126  N. 
Y.  450.)  In  the  case  first  cited  the  defendant  sought  to 
prove  by  the  attending  physician  the  nature  of  the  illness  of 
which  the  mother  of  the  insured  died,  and  in  the  last  case  the 
defendant  sought  to  prove  the  cause  of  death  by  the  certifi- 
cate of  the  attending  physician.  In  both  cases  it  was  held 
that  the  proof  was  properly  excluded,  and  in  the  latter  case 
Judge  Andrews,  speaking  for  a  unanimous  court,  said  :  '•'  The 
disclosure  by  a  physician  of  information  acquired  in  his  pro- 
fessional capacity  in  attending  a  patient,  where  not  made  in 
the  course  of  his  professional  duty,  is  a  plain  violation  of  pro- 
fesvsional    propriety.     '^     *     *     The  statute    should    have  a 
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broad  and  liberal  construction  to  carry  out  its  policy.  By 
reasonable  construction  it  excludes  a  physician  from  giving 
testimony  in  a  judicial  proceeding  in  any  form,  whether  by 
affidavit  or  oral  examination,  involving  a  disclosure. of  confi- 
dential information  acquired  in  attending  a  patient,  unless  the 
seal  of  secrecy  is  removed  by  the  patient  himself.  The  veri- 
fied certificate  of  the  phj^sician  which  accompanied  the  proofs 
of  loss  was  not  competent  original  evidence  of  the  cause  of 
death  of  the  insured,  nor  was  it  offered  as  testimony  of  the 
physician  as  to  that  fact."  If  it  be  said  that  the  statute  here- 
inafter referred  to  was  not  then  in  force,  it  must  be  borne  in 
mind  that  section  933  of  the  Code  of  Civil  Procedure  was,  and 
that  section  is  as  broad  as  the  statute  which  will  be  presently 
considered,  if  not  even  more  comprehensive. 

But  the  contention  of  the  learned  counsel  for  the  defend- 
ant is,  as  of  course  it  must  be,  that  the  prohibition  contained 
in  section  834  of  the  Code,  as  construed  by  these  adjudica- 
tions, has  been  repealed,  not  by  any  amendment  to  the  Code, 
or  by  any  general  law,  but  by  an  obscure  provision  of  the 
charter  of  the  city  of  New  York.  (Laws  of  1897,  chap.  378, 
§  1172.)  The  five  preceding  sections  in  the  charter  provide 
for  the  organization  of  the  health  department  of  the  city 
and  prescribe  its  powers  and  duties;  enacts  a  sanitary  code 
for  the  promotion  and  protection  of  health  within  the 
city,  and  embraces  matters  of  a  purely  local  character,  and 
then  the  section  cited  concludes  in  tiiese  words :  "  The 
publication  of  additional  provisions  in,  and  of,  additional 
ordinances  of  the  sanitary  code  once  a  week  for  two  suc- 
cessive weeks  in  the  City  Record  shall  be  sufficient,  and 
i-ender  any  furtlier  publication  of  the  same  in  any  other 
newspaper  unnecessary.  Any  violation  of  said  code  or  its 
amendments  shall  be  treated  and  punished  as  a  misdemeanor, 
and  the  oifender  shall  also  be  liable  to  pay  a  penalty  of  fifty 
dollars,  to  be  recovered  in  a  civil  action  in  the  name  of  the 
department  of  health  of  the  city  of  Xew  York,  before  any 
justice  or  tribunal  in  said  city,  having  jurisdiction  of  civil 
actions;  and  all  such  justices  and   tribunals  shall  take  juris- 
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diction  of  such  action.  Copies  of  the  record  of  the  proceed- 
ings of  said  board,  of  its  rules,  regulations,  ordinances,  by-laws 
and  books  and  papers  constituting  part  of  its  archives,  and 
the  sanitary  code,  now  or  hereafter  in  force  in  said  city,  and 
the  ordinances  of  the  sanitary  code  added  thereto  and  adopted 
by  said  board  of  health,  when  authenticated  by  its  secretary, 
or  secretary  ^r^  ^^/^yj^?/*^,  shall  be  presumptive  evidence,  and 
the  authentication  taken  as  presumptively  correct  in  any 
court  of  justice,  or  judicial  proceeding,  when  they  may  be 
relevant  to  the  point  or  matter  in  controversy,  of  the  facts, 
statements,  and  recitals,  therein  contained."  It  v/ill  be  seen 
that  the  proof  offered  was  scarcely  within  the  words  of  this 
statute.  It  was  not  a  record  of  the  proceedings  of  the  board. 
It  was  not  a  rule,  regulation,  ordinance  or  by-law  of  the  board, 
or  anything  contained  in  the  sanitary  code.  Possibly,  it  may 
liave  been  a  book,  and  it,  doubtless,  was  a  "  paper  constitut- 
ing apart  of  its  archives.''  It  is  by  the  use  of  tliis  latter  vague 
expression,  found  among  numerous  provisions  in  a  local  and 
special  law,  enacted  solely  for  the  government  of  a  city,  that  a 
general  rule  of  evidence,  which  is  part  of  the  Code  of  Civil 
Procedure  and  which  has  been  in  force  in  some  form  for  more 
than  half  a  century,  has  been  repealed,  if  at  all.  This  is  really 
what  the  contention  of  the  learned  counsel  for  the  defendant 
amounts  to,  and  unless  it  can  be  successfully  maintained,  it 
is  clear  tliat  the  evidence  offered  was  properly  excluded. 
It  should  be  noted  also  that  it  wrs  not  offered  to  prove  the 
fact  of  death,  since  there  was  no  issue  on  that  question,  but 
solely  to  prove  the  cause  of  deaths  and  that  too  not  in  any 
local  matter  over  which  the  health  department  had  jurisdiction, 
but  in  a  controversy  concerning  the  enforcement  of  a  contract 
obligation  between  private  parties  in  a  court  of  general  juris- 
diction. This  local  statute,  when  reasonably  and  properly  con- 
strued and  understood^  and  limited  to  the  purpose  for  which 
it  was  enacted,  does  not,  in  my  opinion,  abolish  any  part  of  the 
Code  or  affect  any  geneml  rule  of  evidence  applicable  through- 
out the  state  at  the  time  of  its  enactment.  This  would  seem 
to  be  very  plain  when  we  recall  the  well-settled  rules  for  the 
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construction  of  statutes  in  cases  where  it  is  claimed  that  a  sub- 
sequent enactment  operates  to  repeal  or  modify  a  prior  one. 
These  rules  have  all  the  more  force  in  a  case  like  this,  where 
the  contention  is  that  a  subsequent  law,  which  is  local  and 
jspecial,  operates  to  repeal  a  prior  law  of  general  application. 
It  is  not  claimed  that  there  is  any  express  repeal  of  the  pro- 
liibition  contained  in  the  Code  against  the  testimony  of  a 
physician  based  upon  information  acquired  in  his  professional 
capacity.  If  that  section  of  the  Code  is  repealed  or  affected 
at  all,  it  is  by  implication,  a  view  which  is  not  favored.  All 
new  laws  are  supposed  to  be  enacted  with  knowledge  on  the  part 
of  the  lawmakers  of  the  existence  and  scope  of  the  old  laws, 
and,  hence,  it  is  reasonable  to  conclude  that  there  was  no  inten- 
tion in  enacting  the  new  law  to  repeal  or  change  the  old  law, 
unless  express  words  to  that  effect  are  used,  or  unless  the  new 
law,  after  every  reasonable  construction,  is  in  terms  so  repug- 
nant to  the  old  that  both  cannot  operate  or  be  given  any  effect, 
or  where  the  last  enactment  manifestly  covers  the  whole  sub- 
ject, in  which  case  the  prior  law  must  bo  deemed  to  be  repealed 
or  so  modified  by  the  subsequent  enactment  as  to  give  room 
for  the  operation  of  both  and  to  assign  an  appropriate  office  to 
each,  or  unless  the  repugnancy  between  the  two  enactments  is 
not  only  irreconcilable,  but  also  clear  and  convincing,  and  fol- 
lowing necessarily  from  the  language  used.  There  is  no  impli- 
cation of  a  repeal  of  the  prior  law,  unless  the  later  act 
embraces  the  subject-matter  of  the  earlier,  or  unless  the  rea- 
son for  the  earlier  act  is  beyond  peradventure  removed. 
Therefore,  every  effort  must  be  used  to  make  all  acts  stand, 
and  if  by  any  reasonable  construction  they  can  be  reconciled, 
the  later  act  will  not  operate  as  a  repeal  of  the  earlier.  It  is 
frequently  found  that  the  conflict  between  two  statutes  is 
apparent  only  as  their  objects  are  different,  and  when  the  lan- 
guage of  each  is  restricted  to  its  own  object  they  run  in  par- 
allel lines  without  meeting ;  or  the  later  act  can  be  construed 
as  a  modification  of  or  exception  to  the  earlier  one,  thus  avoid- 
ing all  conflict  between  the  two.  The  leaning  of  the  courts 
is  so  strong  agauist  repealing  the  positive  provisions  of  a 
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former  statute  by  construction  as  almost  to  establish  the  doc- 
trine of  no  repeal  by  implication.  Where  there  is  a  difference 
in  the  whole  purview  of  two  statutes,  apparently  relating  to 
the  same  subject,  the  former  remains  in  force.  (Dwarris  on 
Statutes,  154.)  It  is  always  necessary  to  the  implication  of  a 
repeal  that  the  objects  of  the  two  statutes  are  the  same  in  the 
absence  of  any  repealing  clause.  If  they  are  not  both  statutes 
will  stand,  though  they  may  refer  to  the  same  subject. 
{United States V.  Clajl{n,97  U.  S.  546.)  Where  there  is  a 
difference  in  the  whole  purview  of  two  statutes,  apparently 
relating  to  the  same  subject,  the  former  is  not  repealed. 
{Bowen  v.  Zease,  5  Hill,  221.)  The  general  policy  of  the  law 
is  adverse  to  repeals  by  implication,  and  special  rules  of  inter- 
pretation require  the  provisions  of  different  statutes  to  be  so 
construed  as  to  harmonize  and  avoid  conflict,  unless  the  plain 
meaning  of  the  language  is  thereby  violated.  {People  ex 
rel.  Siiper.  of  Poor  v.  Board  of  Sitpey'^visors^  103  K.  Y.  541.) 
The  real  intention  will  always  prevail  over  the  literal  sense 
of  the  terms.  The  context,  the  occasion  and  tlie  object  of  the 
law  are  to  be  considered,  and  a  statute  will  not  be  held  repealed 
by  implication  if  a  reasonable  construction  will  enable  it  to  stand 
consistently  with  the  alleged  repealing  statute.  {Matter  of  the 
Evergreens,  47  N.  Y.  216.) 

The  section  of  the  charter  referred  to  does  not  conflict  with 
any  of  the  provisions  of  the  Code,  and  is  not  so  repugnant 
to  the  prohibition  contained  in  section  834  as  to  work  its 
repeal.  The  rule  of  evidence  prescribed  by  the  Code  can 
stand  in  all  its  vigor,  and  the  charter  can  be  given  complete 
effect  and  perform  every  office  for  wliich  it  was  intended  by 
the  lawmakers.  The  section  of  the  Code  was  intended  for  a 
general  rule  of  evidence  applicable  to  the  whole  state,  while 
the  section  of  the  charter  was  intended  for  local  and  specific 
purposes.  It  is  given  complete  effect  when  limited  to  cases 
in  which  the  health  department  is  seeking  by  actions  or  legal 
proceedings  to  enforce  the  ordinances,  rules  and  regulations 
of  the  department  of  health  or  the  health  laws  as  enacted  in 
the  sanitary  code,  and  to  suits  for  the  collection  of  the  penal- 
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ties  prescribed,  or  in  cases  where  proof  of  the  proceedings  of 
the  board  is  material.  Like  all  the  rest  of  the  charter  it  is 
local  in  its  operation  and  limited  to  the  boundaries  of  the  city. 
It  is  a  law  for  the  city  and  the  health  department,  and  not  for 
the  state.  The  collection  and  tabulation  of  vital  statistics  is 
one  of  the  functions  which  the  state  has  delegated  to  tlie 
health  department  in  the  locality,  but  there  was  no  intention 
to  abolish  a  general  rule  of  law  relating  to  evidence  generally, 
and  to  substitute  a  new  one  in  its  place  as  the  learned  counsel 
for  the  defendant  contends.  It  may  well  be  that  the  records 
are  competent  to  prove  the  fact  of  death,  or  prove  marriages 
or  births.  It  is  quite  possible  that  in  some  cases  they  might 
be  competent  on  questions  relating  to  pedigree.  These  facts 
could  always,  at  common  law,  be  established  by  a  species  of 
hearsay  evidence,  but  the  cause  of  death  in  a  litigation  between 
private  parties,  concerning  the  obligations  of  a  contract  of  life 
insurance,  must  be  established,  when  material,  by  common-law 
proof,  and  that  is  precisely  what  this  court  has  held. 

In  the  case  of  Buffalo  Loan^  Trusty  etc,^  Co.  v.  KnightSy 
etc.  {supra\  it  was  held  that  the  records  of  the  board  of  health 
of  Buffalo  and  the  certificate  of  the  attending  physician  filed 
by  the  board,  stating  the  cause  of  death  of  the  insured,  were 
properly  excluded,  although  it  seems  that  a  local  statute  made 
it  the  duty  of  that  board  to  supervise  the  registration  of  deaths 
and  causes  of  death  in  the  city  and  provided  that  no  burial  of 
a  deceased  person  should  take  place  until  a  certificate  should 
have  been  made  and  presented  of  the  death  and  its  cause,  if 
known,  and  tlie  refusal  on  the  part  of  any  person,  whose  duty 
it  was  to  make  out  and  tile  for  registration  any  such  record, 
should  be  a  misdemeanor.  The  ordinance  also  made  it  tlie 
duty  of  the  attending  physician  to  furnish  a  certificate,  setting 
forth  the  cause  of  death  and  place  of  death  of  any  person  in 
the  city  and  file  the  same  in  the  office  of  the  board  of  health. 
Judge  Andrews,  speaking  for  this  court  and  sustaining  the 
ruling  of  the  court  below  in  excluding  the  record  of  the  board 
of  health,  said:  "The  statute  and  ordinance  were  police 
regulations,  and  the  records  were  required  for  local  and  specific 
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purposes,  and  are  not  public  records  in  such  sense  as  makes 
them  evidence  between  private  parties  of  the  facts  recorded. 
We  liave  found  no  case  which  would  justify  their  admission 
in  a  controversy  between  private  parties  as  eviden  le  of  the 
cause  of  death  recently  happening,  where  that  became  a 
material  inquiry." 

The  discussion  might  very  well  end  here,  but  since  the 
learned  counsel  for  the  defendant  has  found  some  support  for 
his  contention  in  a  case  decided  by  the  Supreme  Court  (Keefe 
V.  Supretne  Council^  37  App.  Div.  276),  and  as  there  is  appar- 
ently a  decided  diflEerence  of  opinion  among  ourselves,  it  may 
be  useful  to  point  out  the  consequences  which  must  follow  the 
construction  of   the  section  of   the   cliarter   for   which   the 
learned  counsel  contends.    In  determining  the  validity  or  con- 
struction of  statutes,  we  must  consider  not  only  what  has  been 
but  what  may  be  done  under  them.     It  is  important  to  note 
the  process  through  which  the  health  department  collects  the 
information  from  which  the  record   excluded  in  this  case  is 
made  up.     That  is  described  in  section  1238  of  the  charter. 
It  is  there  made  the  duty  of  the  next  of  kin  of  any  deceased 
i^rson,  and  of  each  person  present  with  the  deceased  at  the 
^eath,  and  of  the  persons  living  in  the  house  where  the  death 
Occurred  and  the  attending  physician,  if  any,   to  report  in 
writing  to  the  health  department  a  great  variety  of    facts 
concerning  the  deceased,  among   other   things   the    "cause 
of  death  "  within  five  days  after  death  occurred.     The  next  of 
^in  and  the  persons  present  at  the  death  or  being  in  the  house 
'^*y  be,  and  frequently  are,  very  numerous.     It  is  the  duty  of 
ail  to  report,  and  many  may,  of  course,  comply  with  the  law, 
"^^    they  are  under  no  legal  obligation   to  make  a  correct 
^P^^i't   of  the  facts.     One  may  state  that  the  person  died  of 
^^sutnption,  another  that  the  death  resulted  from  heart  fail- 
^^%  and  still  another  that  the  death  was  caused  by  fever,  and 
^  statements  may  conflict  with  each  other,  and  yet  they  are 
^"  '*  presumptive  proof  of  the  facts  stated  therein,"  if  the 
^^tention  of  the  defendant's  counsel  is  to  be  accepted.    Some 
^^  ^11  of  the  reports  may  show  that  death  was  produced  by 
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shooting,  stabbing  or  poisoning,  the  act  of  a  third  person,  and 
they  must  be  accepted  as  presumptive  proof  of  the  facts  stated 
in  a  criminal  prosecution,  since  all  presumptive  proof  is  just 
as  applicable  in  a  criminal  as  in  a  civil  case.  The  next  of  kin, 
or  some  of  them,  may  report  that  the  person  died  of  paresis, 
and  that  statement  is  presumptive  proof  of  the  fact  stated  on 
an  issue  touching  the  competency  of  the  deceased  to  make  a 
will.  But  there  is,  or  may  be,  another  difficulty.  No  one 
can  very  well  claim  that  it  is  competent  for  the  legislature  to 
inject  a  code  of  evidence  into  a  local  law  like  a  city  charter 
without  at  least  some  indication  in  the  title  of  such  a  purpose, 
and  no  hint  of  that  kind  is  contained  in  the  title  of  the  act  in 
question.  Moreover,  the  contract  in  this  case  was  made  more 
than  two  years  before  the  charter  was  enacted  and  went  into 
eflEect.  All  contracts  are  supposed  to  be  made  with  reference 
to  existing  laws,  and  subsequent  legislation  which  effects 
unreasonable  changes  in  the  rules  of  evidence  for  the  enforce- 
ment of  the  contract,  or  which  repeals  laws  upon  which  its 
validity  or  enforcement  depends,  impaii's  the  obligation  of 
the  contract  within  the  restrictions  of  the  Constitution. 
{McGahey  v.  Virginia^  135  (J.  S.  662  ;  People  ex  rel.  Rey- 
nolds V.  Common  Council.  140  N.  Y.  300.)  It  is  not  neces- 
sary to  assert  here  that  the  section  of  the  charter  referred  to, 
even  as  interpi'eted  by  the  learned  counsel  for  the  defendant, 
enacts  an  unreasonable  rule  of  evidence,  or  that  it  repeals  an 
old  one  upon  which  the  enforcement  of  the  contract  depends. 
It  is  enough,  in  order  to  point  out  the  danger  of  literal  con- 
struction, to  show  that  if  the  change  does  not  actually 
violate  constitutional  restrictions  it  comes  so  perilously  close 
to  it  that  the  construction  contended  for  in  behalf  of  the 
defendant  should  be  avoided.  The  only  answer  urged  to 
all  this  is  ita  lex  scripta  est.  With  all  respect,  I  am  con- 
strained to  say  that  this  is  no  argument  at  all.  It  is  an 
important  function  of  all  courts  to  give  construction  to  stat- 
utes, to  reconcile  them  when  there  is  an  apparent  conflict,  to 
interpret  them  in  such  a  way  that  they  will  operate  reason- 
ably, and  so  as  not  to  produce  absurd  results  or  to  come  in 
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conflict  with  constitutional  restrictions.  When  that  dnty  is 
performed  in  this  case  it  will  be  found  that  the  learned  trial 
judge  ruled  correctly  in  excluding  the  evidence  which  is  the 
subject  of  this  discussion. 

The  judgment  is  right  and  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Haight  and  Werner,  JJ.,  concur ;  Gray 
and  Landon,  JJ.,  dissent ;  Cullex,  J.,  not  sitting. 

JuGo:nient  affirmed. 


Frederick  IIixckel,  Appellant,  v,  Jennie  B.  Stevens, 
Respondent. 

1.  Appeal  —  Presumption  as  to  Reversal.  Where  an  order  of  the 
AppeUate  Division,  la  reversing  a  judgment  of  the  Special  Term  and 
granting  a  new  trial,  fails  to  state  that  the  reversal  was  upon  the  facts, 
the  Court  of  Appeals  is  compelled  to  assume  that  the  judgment  was 
reversed  for  errors  of  law  alone,  although  a  reference  to  the  opinion  indi- 
cates that  the  contrary  is  the  fact. 

2.  Title  to  the  Bed  of  a  Non-navigable  Stream.  In  an  action  to 
restrain  a  trespass  and  the  taking  of  ice  from  a  creek,  the  complainant's 
title  to  which  is  deduced  from  a  grantor  to  whom  a  patent  for  a  large 
tract  of  land  was  issued  by  the  Dutch  government,  a  claim  that  the  pat- 
entee had  never  obtained  title  to  the  creek  and  the  land  forming  its  bed 
by  reason  of  the  rule  of  the  civil  law,  under  which  such  patents  are  to  be 
construed,  that  the  waters  and  bed  of  a  stream  navigable  in  fact,  though 
lying  above  the  ebb  and  flow  of  the  tide,  remain  in  the  sovereign  and  do 
not  pass  under  his  grants,  is  defeated  by  a  finding  of  the  trial  court  that 
the  creek  is  not  navigable,  and  also  by  the  fact  that  the  grantor  received 
a  subsequent  patent  from  the  Colonial  government,  after  the  colony  had 
passed  into  the  hands  of  the  English,  which  must  be  construed  by  the 
common  law  and  undoubtedly  conveyed  the  title  to  the  stream  and  its  bed. 

3.  Reservations  in  Deed,  not  for  the  Benefit  op  Strangers.  A 
reservation  of  "all  creeks,  streams  and  ponds  of  water  and  their  beds  or 
lands  under  water,"  in  a  deed  from  the  successor  in  title  of  the  original 
patentee,  does  not  inure  to  the  benefit  of  strangers  to  the  deed. 

Uinckel  v.  Stevens^  35  App.  Div.  5,  reversed. 

(Argued  November  16,  1900;  decided  December  11,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court    in   the  third  judicial  department,  entered 
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December  13, 1898,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  Murray  Dowiis  and  Robert  G,  Scherer  for  appellant. 
The  plaintiff  was  entitled  to  a  permanent  injunction  upon  the 
decision  of  the  trial  court.  {Meyer  v.  Phillips^  97  X.  Y. 
485 ;  Garvey  v.  Z.  L  li.  li.  Co.,  159  N.  Y.  332.)  The  title 
to  the  land  vested  in  the  Van  Rensselaers  under  the  Dutch 
and  English  patents,  and  from  the  time  of  the  Dongan  and 
Queen  Anne  grants  the  Van  Rensselaers  had  a  title  in  fee  to 
the  bed  of  the  Normanskill  creek.  (People  ex  rel.  v.  Jessiip^ 
160  I^.  Y.  249;  Johmon  v.  McLitosh,  8  Wheat.  572; 
Arnold  v.  Mundy,  1  Halst.  86  ;  Child  v.  Starr,  4  Hill,  372; 
Mayor^  etc,  v.  Hart,  95  N.  Y.  450 ;  Mortimer  v.  iV^.  T.  C. 
R.  R.  Co.,  25  J.  &  S.  244 ;  People  v.  Piatt,  17  Johns.  211.) 

Marcus  T,  Hun,  Learned  Hand  and  Frederick  TF, 
Carneron  for  respondent.  The  plaintiff  is  not  the  owner  of 
the  bed  of  the  Normanskill,  the  title  to  which  is  in  the  peo- 
ple of  the  state  of  New  York.  [People  v.  Page,  39  App. 
Div.  110.)  The  clause  in  the  Congdon  deed  conveys  to  the 
defendant  a  right  to  take  ice.  It  effects  a  reservation  to  Van 
Rensselaer  of  the  water  rights  which  were  being  then  used  by 
himself  and  his  tenants.  (Smith  v.  Cornell  University,  21 
Misc.  Rep.  220 ;  Borst  v.  Empie,  5  X.  Y.  33 ;  Hathaway  v. 
Paine,  34  N.  Y.  92 ;  Bland  v.  Lipscomle,  4  El.  &  Bl.  713 ; 
Goodrich  v.  Burhanh,  12  Allen,  459;  Amidon  v.  Harris, 
113  Mass.  59;  Washb.  on  Ease.  [3d  ed.]  10,  11,  12,  36,  126, 
217;  Mayor,  etc.,  v.  Law,  125  N.  Y.  380.)  The  Van  Rens- 
selaers did  not  acquire  under  their  grant  from  the  Dutch 
government  title  to  the  bed  of  the  Normanskill.  (People  v. 
Siiyder,  41  N.  Y.  397 ;  Howard  v.  Moot,  64  N.  Y.  262 ; 
JepKson  v.  Riera,  3  Knapp  P.  C.  151 ;  17  Wend.  584  ;  Blank- 
ard  v.  Galdy,  Salk.  411;  Denton  v.  Jackson,  2  Johns.  Ch, 
320 ;   TJ.  S.  v.  Perot,  8  Otto,  428.) 
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Per  Curiam.  This  appeal  presents  a  ease  unfortunately 
lately  of  frequent  occurrence  {Fii^st  Nat,  Bank  v.  Miller^ 
163  K  Y.  164;  Spence  v.  Ilam,  163  N.  Y.  220;  National 
Harrow  Company  v.  Bement  &  Sons^  163  N.  Y.  505 ; 
Neuman  v.  N,  T,  M,  S.  i&  Loan  Association^  164  N.  Y. 
248)  in  wliich,  as  the  order  of  the  Appellate  Division  fails  to 
state  that  the  reversal- was  on  the  facts,  we  must,  under  section 
1338  of  the  Code  of  Civil  Procedure,  assume  that  the  judg- 
ment of  the  Special  Term  was  reversed  for  errors  of  law 
alone,  altliough  a  reference  to  the  opinion  indicates  that  the 
contrai'y  is  the  fact.  The  action  is  in  equity  to  restrain  the 
defendant  from  trespassing  on  a  pond  owned  by  the  plain tiflF, 
and  taking  ice  therefrom.  The  answer  puts  in  issue  the  plain- 
tiff's title  and  pleads  adverse  possession  by  the  defendant  for 
more  than  twenty  years.  The  pond  is  on  Normanskill  creek 
in  the  county  of  Albany.  The  title  of  the  plaintiff  is  deduced 
from  Killian  Yan  Rensselaer  to  whom  a  patent  for  a  large 
tract  of  land  was  issued  by  the  Dutch  government.  After 
the  surrender  of  the  colony  to  the  English  a  grant  was  made 
by  Lieutenant-Governor  Dongan  to  Van  Rensselaer  embrac- 
ing the  same  premises.  In  1831  Stephen  Van  Rensselaer, 
successor  in  title  to  the  original  patentee,  leased  in  fee  to 
EHzabeth  and  Thomas  Ilun  a  tract  of  three  hundred  and  fifty 
acres,  bounding  the  tract  by  the  bank  of  the  Normanskill 
creek,  and  excepting  and  reserving  in  express  terms  all  creeks, 
streams  and  ponds  of  water  and  their  beds  or  lands  under 
water.  The  defendant  deduced  her  title  f^'om  the  Huns,  and 
evidence  was  given  tending  to  show  that  her  predecessors  in 
title  from  the  year  1840  to  1860  or  thereabouts,  had  each  win- 
ter taken  ice  from  the  pond.  The  court  at  Special  Term 
found  that  the  record  title  was  in  the  plaintiff;  that  the 
defendant  had  not  established  title  to  the  bed  of  the  pond  by 
adverse  possession,  and  granted  judgment  restraining  the 
defendant  from  trespavssing  upon  the  pond  or  cutting  ice 
therefrom.  The  judgment  was  reversed  by  the  Appellate 
Division,  the  order,  as  already  said,  not  stating  that  the  rever- 
sal was  on  questions  of  fact. 
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From  the  opinion  of  the  court  it  appears  that  the  Appellate 
Division  regarded  the  question  of  the  plaintiffs  record  title 
and  the  defendant's  claim  of  title  by  adverse  possession  as 
properly  decided  by  the  trial  court.  But  it  was  of  opinion 
that  on  the  testimony  the  court  below  should  have  found  that 
the  defendant  and  her  grantors  had  acquired  by  prescription 
the  right  to  take  ice  from  the  pond  as  a  profit  a  prendre  or 
easement  appurtenant  to  the  farm  owned  by  them.  For  this 
reason  it  reversed  the  judgment.  While  the  evidence  would 
have  justified  a  finding  of  the  Special  Term  that  the  defend- 
ant and  her  predecessors  had  taken  ice  from  the  pond  for  a 
period  of  more  than  twenty  years,  that  was  not  conclusively 
established.  The  most  that  can  be  said  is  that  the  testi- 
mony presented  a  question  of  fact  for  determination  by  the 
trial  court,  a  determination  which  the  Appellate  Division  had 
the  power  to  review  and  reverse  if  it  was  deemed  erro- 
neous, provided  it  saw  fit  to  reverse  the  judgment  for  errors 
of  fact.  The  state  of  the  proof  did  not  present  a  question 
of  law  either  to  the  Appellate  Division,  or  to  this  court. 
{National  Harrow  Co,  v.  Bement  &  Sons^  »ujyra,)  Our 
power  is,  therefore,  limited  to  an  inquiry  whether  there  is  any 
evidence  to  support  the  findings  of  the  Special  Term.  For, 
if  based  on  sufficient  evidence,  they  unquestionably  justify  the 
conclusions  of  law  and  the  judgment  awarded  thereon. 

The  only  attack  on  the  plaintiffs  title  which  it  is  necessary 
to  notice  is  the  claim  that  under  the  patent  to  him,  Killian 
Yan  Rensselaer,  the  original  patentee,  did  not  acquire  title  to 
Normanskill  creek  and  the  land  forming  its  bed.  This  claim 
is  based  on  the  proposition  that,  under  the  civil  law  by  which 
Dutch  patents  are  to  be  construed,  the  waters  and  bed  of  a 
stream  navigable  in  fact,  though  lying  above  the  ebb  and  fiow 
of  the  tide,  like  the  beds  of  other  highways,  remain  in  the 
sovereign  and  do  not  pass  under  his  grants.  To  this  claim 
there  are  two  answers:  Firsts  the  Special  Term  has  found 
that  the  Normanskill  is  not  navigable.  Second^  Killian  Van 
Rensselaer  received  a  subsequent  patent  or  grant  from  the 
Colonial  government   after  the  colony  had  passed   into   the 
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hands  of  the  English.  This  patent,  which  mnst  be  construed 
according  to  the  common  law,  granted  to  Yan  Rensselaer 
"  all  and  every  *  *  *  rivers  and  creeks  "  on  the  premises, 
and  undoubtedly  conveyed  the  title  to  the  streams  and  their 
beds.  {Smith  v.  City  of  Rochester^  92  N.  Y.  463.)  As  to 
the  reservation  in  the  deed  from  Philip  Yan  Rensselaer  to 
William  Congdon,  through  which  the  plaintiff  traces  his  title, 
that  reservation  could  not  inure  to  the  benefit  of  strangers  to 
the  deed.  {Craig'y.  Wells ^  11  N.  Y.  315;  Bridger  v.  Pier- 
son,  45  N.  Y.  601 ;  Ives  v.  Van  Auhen,  34  Barb.  566.) 

The  order  of  the  Appellate  Division  must  be  reversed  and 
the  judgment  of  the  Special  Term  affirmed,  with  costs. 

Gray,  O'Brien,  Haight,  Cullen  and  Werner,  J  J.,  con- 
cur ;  Parker,  Ch.  J.,  and  Landox,  J.,  not  sitting. 

Order  reversed,  etc. 


Louis  Routenberg,   Appellant,    y.   Morris   Schweftzer, 
Respondent. 

1.  Municipal  Court  op  the  City  op  New  York  —  Jurisdiction 
OVER  Non-resident  Natural  Persons  Having  Place  op  Business  in 
THE  City.  The  Municipal  Court  of  the  city  of  New  York  obtains  juris- 
diction over  a  non-resident  natural  person  having  a  place  of  business  in 
the  city  by  the  service  of  a  long  summons. 

2.  Power  op  Legislature  to  Confer  Jurisdiction.  The  legis- 
lature had  power  to  confer  jurisdiction  upon  the  Municipal  Court  of  the 
city  of  New  York  in  actions  for  the  recovery  of  money  only  against  non- 
resident natural  persons  having  a  place  of  business  in  the  city. 

Routmberg  v.  Schweitzer,  50  App.  Div.  218,  reversed. 

(Argued  November  12,  1900;  decided  December  U,  1900.) 

Appeal,  by  permission,  from  an  order  of  tlie  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, made  April  2,  1900,  which  affirmed  a  determination  of 
the  Appellate  Term  reversing  a  judgment  in  favor  of  plaintiff 
of  the  Municipal  Court  of  the  city  of  !New  York. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Tfiad/leujf  Z>.  K^nr^^JiOii  for  appellant.  The  Municipal 
Conrt  liad  jnrivliction  to  render  the  judgment  in  this  action. 
•  Const,  of  N.  Y.  art.  •>,  j'|  14,  IS ;  Sj^ernj  v.  Major^  1  E.  D. 
Smith,  36*>:  IlatneM  v.  Ahco*>L  15  Civ.  Pro.  Rep.  330; 
O'Jjbork  V.  Tvr-e/,  93  X.  Y.  93.; 

Ahrafuim  aS,  Weltjisch  for  respondent.  The  Mnnicipal 
Court  of  the  citv  of  Xew  York  acquires  no  jurisdiction  over 
a  non-resident  defendant  unless  he  be  served  with  a  summons 
returnable  not  more  than  four,  or  less  than  two,  davs  from 
the  date  of  its  issuance.  (L.  1SS2,  ch.  410,  §  129S;  Willins 
v.  W/i^der,  S  Abb.  Pr.  116;  Harriet  v.  Tan  Cott,  2  Hill, 
2*55;  Thotnpson  v.  Say  re,  1  Den.  175.) 

Parkkk,  Cli.  J.  The  plaintiff  obtained  a  judgment  in  the 
Municipal  Court  of  tlie  city  of  Xew  York  against  the  defend- 
ant for  $195;  Subsequently  the  Appellate  Term  of  the  Supreme 
Court,  iir«t  department,  reversed  the  judgment  on  the  ground 
that  the  trial  court  was  without  jurisdiction,  and  that  decision 
was  in  turn  affirmed  by  the  Appellate  Division,  which  there- 
after made  an  order  granting  the  plaintiff  leave  to  appeal  to 
thirt  court  and  certifying  therein  that  in  its  opinion  a  question 
had  arisen  that  should  bo  reviewed  by  the  Court  of  Appeals, 
wliich  question  it  stated  as  follows : 

"  Had  the  Municipal  Court  of  the  City  of  Xew  York, 
liorough  of  Manhattan,  in  and  for  the  Fourth  Judicial  Dis- 
trict, jurisdiction  to  render  the  judgment  in  this  action?'' 

The  cause  of  action  sued  on  was  one  for  goods  sold  and 
delivered.  Defendant's  counsel,  upon  the  return  day  of  the 
summons,  objected  *'  to  the  jurisdiction  of  the  court  on  the 
ground  that  the  defendant  is  a  non-resident,  and  lias  been 
H(!rv('{l  with  a  long  sunmions,  under  section  1298  of  the  Consoli- 
dation Act ;  a  defendant  who  is  a  non-resident  should  be  served 
with  a  summons  returnable  in  not  less  than  two  nor  more 
than  four  days,  while  in  this  case  the  summons  has  been  made 
returnable  in  twelve  days." 

In  this  court,  as  in  the  trial  court,  defendant's  onlv  conten- 
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tion  is  that  the  failure  of  the  latter  court  to  acquire  jurisdic- 
tion was  due  to  the  fact  that  the  defendant  was  not  served 
with  a  summons  returnable  within  the  period  of  time  specified 
by  section  1298  where  the  defendant  is  a  non-resident. 

At  the  time  this  suit  was  begun  that  section  provided  that 
where  the  defendant  is  a  non-resident  of  the  city  of  New  York 
the  summons  should  be  returnable  "in  not  less  than  two  or 
more  than  four  days  from  its  date,"  and  that  in  all  other  cases 
it  must  be  returnable  not  more  than  twelve  days  from  its  date. 
Subdivision  3  of  section  1370  of  the  new  charter,  which  was 
at  that  time  in  force,  however,  provided  that  "  No  person  who 
shall  have  a  place  in  said  city  for  the  regular  transaction  of 
business  shall  be  deemed  a  non-resident  under  the  provisions  of 
this  title."  The  effect  of  this  section  was  to  create  an  exception 
to  section  1298,  in  that  it  authorized  a  non-resident  defendant 
having  a  place  for  the  regular  transaction  of  business  in  the 
city  to  be  treated  as  a  resident,  and  in  such  case  it  follows  that 
the  summons  may  be  returnable  in  not  less  than  twelve  days 
from  its  date.  There  was  nothing  in  the  summons,  or  in  the 
marshal's  return  indorsed  thereon,  to  apprise  the  court  that 
defendant  was  not  a  resident  of  the  city  of  New  York,  and, 
therefore,  on  its  face  it  was  regular  in  form.  The  defendant, 
appreciating  this  fact,  attempted  to  show  that  it  was  irregular, 
and  to  that  end  presented  affidavits  tending  to  show  that  it  was 
irregular  because,  j*?/**^,  the  defendant  was  not  a  resident  of  the 
city  of  New  York,  and,  second^  that  the  defendant  had  no 
place  in  the  city  of  New  York  for  the  regular  transaction  of 
business.  The  plaintiff,  on  the  other  hand,  presented  affida- 
vits tending  to  establish  that  the  defendant  had  a  place  for 
the  regular  transaction  of  business  at  No.  32  Chrystie  street 
in  the  city  of  New  York.  The  court  subsequently  announced 
that  "  It  had  reached  the  conclusion  on  the  affidavits  then 
presented  that  the  defendant  had  a  place  of  business  in  this 
city,"  and  thereupon  overruled  the  defendant's  objection  that 
the  court  was  without  jurisdiction.  As  it  cannot  be  said  that 
the  affidavits  were  insufficient  to  support  the  determination  of 
the  trial  court  that  the  defendant  had  a  place  of  business  in 
23 
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the  city  of  New  York,  it  follows  that  the  procedure  was  author- 
ized by  statute,  and  the  only  ground  remaining  on  which 
jurisdiction  may  be  challenged  is  that  it  was  not  competent 
for  the  legislature  to  provide  that  a  non-resident  having  a 
place  for  the  regular  transaction  of  business  in  the  city  of 
New  York  should  be  treated  as  a  resident. 

The  contention  in  that  regard  is  that  the  Municipal  Court 
is  a  new  inferior  local  court  created  by  the  legislature  since 
the  Constitution  of  1894-  went  into  effect,  which  in  effect  pro- 
hibits the  legislature  from  conferring  upon  such  a  court  juris- 
diction of  an  action  for  the  recovery  of  money  only  where  the 
defendant  is  a  non-resident  of  the  city  of  New  York.  This 
was  the  conclusion  reached  by  the  Appellate  Division  follow- 
ing the  case  of  Wor'thington  v.  London  Guar,  and  Ac.  Co. 
(47  App.  Div.  609).  That  case  holds  that  the  Municipal  Court 
of  the  city  of  New  York  is  a  new  inferior  court  of  local  juris- 
diction created  since  January  Ist,  1895,  and,  therefore,  the 
attempted  gift  to  it  of  jurisdiction  over  foreign  corporations 
having  a  place  of  business  in  the  city  of  New  York  is  repug- 
nant to  the  Constitution.  But  on  an  appeal  to  this  court 
it  was  held  that  the  Municipal  Court  is  not  a  new  court, 
but  instead  a  continuation  of  the  District  Courts  of  the  old 
city  of  New  York  and  of  the  Justices'  Courts  of  the  first, 
second  and  third  districts  of  the  old  city  of  Brooklyn  under 
a  new  name.  (  Worthington  v.  London  Guar,  and  Ac.  Go.y 
164  N.  Y.  81.)  The  grounds  for  the  decision  need  not  be 
again  referred  to,  for  it  is  sufficient  for  our  present  purpose  to 
say  that  that  decision  covers  this  question.  The  only  distinc- 
tion between  that  case  and  the  present,  as  to  the  question  now 
under  consideration,  is  an  immaterial  one.  The  defendant  in 
that  case  was  a  non-resident  corporation,  but  in  this  one  is  a 
non-resident  natural  person.  As  it  is  held  in  that  case  that 
the  legislature  had  rightfully  conferred  jurisdiction  in  actions 
for  the  recovery  of  money  only  on  the  Municipal  Court 
against  non-resident  corporations,  it  follows  that  it  must  be 
held  that  it  also  had  the  power  to  confer  similar  jurisdiction 
in  the  case  of  non-resident  natural  persons. 


1900.]    Baoley  v.  Carthage,  W.  &  S.  H.  R.  R.  Co.        179 


N.  Y.  Rep.]  Statement  of  case. 


The  question  certified  should  be  answered  in  the  affirmative 
and  the  orders  of  the  Appellate  Division  and  Appellate  Term 
should  be  reversed,  with  costs  to  the  appellant,  and  the  judg- 
ment of  the  Municipal  Court  affirmed. 

Gbay,  O'Bbien,  Haight,  Landosj,  Cullen  and  Werner, 
JJ.,  concur. 

Orders  reversed,  etc. 

George  A.  Bagley,  Respondent,  v.  The  Carthage, 
Watertown  and  Sackets  Harbor  Railroad  Com- 
pany, Appellant. 

Corporations — Compensation  of  Director  for  Sbhyices  Rendered 
Outside  of  his  Official  Duties.  The  president  and  director  of  a  cor- 
poration who  renders  services  thereto  outside  of  his  official  duties,  upon  an 
employment  of  the  directors  upon  a  promise  of  compensation,  is  entitled  to 
receive  the  value  of  such  services  and  the  expenses  incurred  during  their 
rendition,  although  he  is  not  entitled  by  the  by-laws  to  any  salary  for  his 
official  services  and  there  is  no  express  resolution  of  the  board  of  directors 
containing  an  agreement  to  employ  and  to  compensate  him. 

Baglejf  v.  Carthage,  W.  db  S,  K  B,  E.  Co.,  25  App.  Div.  475,  affirmed. 

(Submitted  November  13,  1900;  decided  December  11,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  23,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  Purcell  for  appellants.  The  plaintiff  being  a  stock- 
holder and  director  of  the  defendant,  and  there  being  no 
valid  agreement,  express  or  implied,  to  compensate  liim  for 
services  rendered,  he  cannot  recover.  {Mather  v.  Eareka 
M,  Co.,  118  N.  Y.  629;  F.  Z.  cfe  T,  Co.  v.  IL  E,  li.  Co,, 
152  N.  Y.  254;  Barril  v.  Calendar  Co.,  50  llun,  257;  Gill 
V.  ^V.  T.  Cab  Co.,  48  Hun,  524;  Starhiick  v.  II.  R.  li.  Co., 
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83  Hun,  534 ;  Beach  on  Priv.  Corp.  §  208 ;  Loan  Assn.  v. 
Stonemetz,  29  Penn.  St.  524 ;  Kilpatrick  v.  P.  F.  B.  Co.,  49 
Penn.  St.  118;  Smith  v.  Putnam,  61  N.  H.  632;  I.  Z.  Co. 
V.  Ilouffh,  91  111.  63 ;  iV;  Y.  ds  K  IL  R.  R.  Co.  v.  Ketchum, 
27  Conn.  170;  Angell  &  Ames  on  Corp.  288,  501 ;  Kelsey  v. 
Sargent,  40  Hun,  150 ;  Jf.  E.  R.  Co.  v.  Kneeland,  120  N.  Y. 
134.) 

Watson  M.  Rogers  for  respondent.  The  evidence  warrants 
a  recovery.  A  board  of  directors  may  employ  one  of  their  own 
number  to  perform  services  for  the  corporation  outside  his 
duties  as  an  officer,  and  bind  the  corporation  to  pay  therefor. 
{Bank  of  Lyons  v.  Demmon,  Hill  &  Denio,  396  ;  Jackson  v.  ^V. 
Y.  C  <&  IL  R.  R.  R.  Co.,  2  T.  &  C.  635 ;  58  N.  Y.  623 ; 
Angell  &  Ames  on  Corp.  §  284 ;  MiUedge  v.  Ii^on  Co.,  5  Cush. 
158, 179 ;  M.  Nat.  Bank  v.  C.  G.  L.  Co.,  159  Mass.  505 ;  S.  El. 
L.  Co.  V.  C  Nat.  Bank,  52  Hun,  575  ;  Outterson  v.  F.  L.  P. 
Co.,  20  K  Y.  Supp.  980  -,  F.L.ik  T.  Co.  v.  //.  R.  R.  Co.,  152 
N.  Y.  251.)  If  the  employment  is  outside  an  official's  duties, 
compensation  may  be  recovered  without  an  express  promise 
of  payment ;  it  will  be  implied.  (Beach  on  Corp.  §  235 ;  Ten 
Eyck  V.  P.  R.  R.  Co.,  41  K  W.  Rep.  905 ;  C.  M.  C.  <&  S. 
Co.  V.  Toponce,  152  U.  S.  405 ;  Bartlett  v.  M.  R.  Co.,  151 
Mass.  433 ;  Shackelford^.  X.  0.,  J.i&G.N.  R.  Co.,  37 Miss. 
202 ;  S.  C.  M.  Assn.  v.  Meredith,  49  Md.  389 ;  Rogers  v.  IL 
i&  D.  R.  Co.,  22  Minn.  25;  Cfteneyx.  L.,  B.  &  M.  R.  Co., 
68  111.  570 ;  LLenry  v.  R.  &  B.  R.  R.  Co.,  127  Vt.  435  ;  X. 
Y.  db  N.  II.  R.  R.  Co.  V.  Ketchum,  27  Conn.  170;  F. 
Nat.  Bank  v.  Drake,  29  Kans.  311.) 

Gray,  J.  This  action  was  commenced  by  the  plaintiff  to 
recover  for  services  alleged  to  have  been  rendered  by  him  to 
the  defendant  and,  also,  for  expenses  incurred  during  their 
rendition.  The  plaintiff  was  a  director  and  the  president  of 
the  defendant  between  the  years  1887  and  1894  and,  during 
that  period  of  time,  he  claims  to  have  rendered  services  in 
certain  controversies  and  litigations  between,  or  concerning. 
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the  defendant  and  its  lessees  and  with  reference  to  obtaining 
a  loan  of  money  for  the  purpose  of  refunding  a  certain  mort- 
gage indebtedness  and  of  thus  preventing  a  foreclosure.  He 
claimed  that  those  services  were  outside  his  official  duties,  and 
tliat  they  were  rendered  at  the  special  instance  and  request  of 
tlie  board  of  directors  and  upon  the  understanding  and  promise 
that  he  should  be  compensated  therefor.  Much  evidence  was 
adduced  upon  the  trial  in  behalf  of  both  parties  to  the  action 
and,  at  the  close,  the  trial  judge  submitted  to  the  jury,  specifi- 
cally, the  questions,  whether  the  plaintiff  rendered  any  serv- 
ices outside  his  duties  as  director  and  president  of  the  corpora- 
tion; whether  there  was  an  agreement  on  the  part  of  the 
directors  to  employ  him  to  perform  such  services  and,  if  they 
found  that  there  was  such  employment  and  that  such  services 
were  rendered  outside  his  duties  as  director  and  president, 
what  was  the  fair  value  of  such  services.  The  defendant 
excepted  to  the  submission  of  these  questions  and,  by  excep- 
tions to  refusals  to  charge  the  jury,  raised  the  question  of  the 
plaintiff's  right  to  recover  for  the  services  and  as  to  whether 
there  was  any  valid  agreement  to  compensate  him.  The  jury 
rendered  a  verdict  for  the  plaintiff ;  awarding  a  sum  by  way 
of  compensation  and  to  cover  the  expenses  which  he  had 
incurred,  and  the  judgment  upon  that  verdict  has  been  unani- 
mously affirmed  by  the  Appellate  Division  of  the  Supreme 
Court,  in  the  fourth  department. 

The  disposition  of  the  case  below,,  at  the  Appellate  Division, 
removes  from  our  consideration  all  questions  relating  to  tlie 
rendition  by  the  plaintiff  of  any  services  outside  his  official 
duties,  or  to  their  having  been  rendered  upon  an  employment 
by  the  directors  and  upon  a  promise  of  compensation.  Such 
being  the  established  facts,  I  know  of  no  rule  or  principle  of 
law  which  forbids  the  plaintiff  from  claiming  and  recovering 
compensation  for  the  services  which  he  had  performed.  It  is 
true  that  he  was  not  entitled  by  tlie  defendant's  by-laws  to 
any  salary  for  his  official  services  and  that  there  was  no  express 
resolution  containing  an  agreement  to  employ  and  to  compen- 
sate him.     But  those  facts  are  by  no  means  conclusive  upon 
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the  question.  The  fact  that  no  salary  was  attached  to  tlicj 
office  wliich  lie  lield,  merely,  rendered  it  all  the  more  essen- 
tial to  establish  that  the  services  in  question  were  beyond 
the  range  of  his  official  duties  and  their  character.  The  issue 
upon  that  head  was  settled  by  the  verdict  and  its  subsequent 
affirmance. 

Neitlier  is  it  essential  to  the  plaintiflPs  right  of  recovery  that 
he  should  have  been  employed  under  a  formal  resolution  of 
the  board.  It  is  sufficient  if,  from  the  nature  of  the  employ- 
ment, the  importance  of  the  subject-matter  and  the  action  of 
the  directors  of  the  corporation,  the  inference  is  authorized  of 
the  employment  as  alleged.  {Jackson  v.  N,  Y,  C.  Bail  Road 
Co,^  2  T.  &  C.  653  ;  affirmed  here  upon  the  opinion  below,  58 
N.  Y.  623.)  The  principle  of  the  right  of  recovery  in  such 
cases  was  recognized  in  the  case  cited.  (See,  also,  Outterscm 
V.  F,  Z.  Paper  Co.,  20  N.  T.  Suppl.  980 ;  McDowell  v.  N. 
Y.  (6  S,  B.  Ji.  H.  Co.y  12  K  T.  S.  R.  877;  Cori7ine  Mill 
a  db  S.  Co.  V.  Toponce,  152  U.  S.  405 ;  Henry  v.  R,  <&  B. 
By.  Co.,  27  Vt.  435.) 

It  is  the  general  rule  that  a  director,  assuming  office  as  such 
without  any  agreement  as  to  compensation,  is  presumed  to 
render  his  official  services  gratuitously  ;  for  he  assumes  thereby, 
in  a  sense,  a  trust  relation  towards  the  company,  and  it  would 
be  against  sound  policy  to  permit  him  to  assert  claims  for  serv- 
ices which  were  within  the  line  of  his  duties.     But,  when  he 
is  employed  to  perform  services  for  the  benefit  of  the  corpo- 
ration which  are  not  within  that  line,  there  is  not  the  same 
reason  for  denying  him  the  right  to  be  compensated.     So  far 
from  there  being  any  objection  to  the  employment  by  a  board 
of  directors  of  one  of  their  number,  as  their  agent  to  do  some- 
thing in  the  interest  and  for  the  benefit  of  the  corporation 
which,  collectively,  it  would  be  impossible,  or  inconvenient, 
for  them  to  do,  it  may  often  happen,  from  the  nature  of  the 
business  to  be  done,  or  in  the  situation  of  ailairs,  that  it  is, 
essentially,  preferable  and  advantageous  to  do  so.     In  this  case, 
tlie  by-laws  were  silent  upon  the  subject  of  the  presideat's 
duties ;  as  they  were  with  respect  to  a  salary.     So  far  as  it 
appears,  he  was  only  required  to  preside  at  meetings  and   to 
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act  upon  committees,  ex  officio.  It  was  quite  competent, 
therefore,  for  the  board  of  directors  to  select  him  from  their 
number  and  to  request  him  to  give  his  time  and  services  to  the 
particular  matters  requiring  attention  in  the  corporate  interest, 
and  to  promise  that  he  should  be  compensated  for  doing  so. 
The  employment  of  the  plaintiff,  its  necessity  and  the  agree- 
ment to  pay,  have  been  established  and  the  right  to  recover 
followed. 

No  other  questions  in  the  case  demand  our  consideration 
and  the  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Briex,  Haight,  Landon,  Cdllkn  and 
Webner,  JJ.,  concur. 

Judgment  affirmed. 


NATHAinEL  L.  Bradley  et  al.,  Respondents,  v.  Peter  B. 
Bradley,  Appellant. 

Misjoinder  —  When  False  Representations  to  One  op  Two  Parties 
Acting  in  Unison  will  Sustain  Action  by  Both  to  Rescind  Sale. 
When  two  stockholders  acting  in  uaison  and  through  the  false  representa- 
tions of  a  third  made  to  one  of  them,  but  intended  to  influence  both,  are  led 
to  make  a  sale  of  their  respective  shares  of  stock  upon  an  agreement  made 
with  one  for  both,  for  a  consideration  far  below  its  actual  value,  they  may 
join  as  plaintiffs  in  one  action  to  obtain  a  rescission  of  the  sale  for  such  fraud 
and  the  restoration  of  the  stock. 

Bradley  ▼.  Bradley,  58  App.  Div.  29,  affirmed. 

(Argued  November  13,  1900;  decided  December  11,  1900.) 

Appeal  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  plaintiffs,  entered  August  7,  1900,  upon  an 
order  of  the  Appellate  Division  in  the  third  judicial  depart- 
ment affirming  an  order  of  Special  Term  overruling  a  demurrer 
to  the  complaint. 

The  Appellate  Division,  in  allowing  the  appeal,  certified 
the  following  questions : 

1.  Does  it  appear  upon  the  face  of  the  complaint  herein 
that  there  is  a  misjoinder  of  parties  plaintiff  ? 
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2.  Does  it  appear  upon  the  face  of  the  complaint  herein 
that  causes  of  action  have  been  improperly  united  ? 

The  complaint  alleges  that  the  plaintiffs  are  father  and  son, 
both  residing  in  Connecticut,  and  on  and  prior  to  January  27, 
1897,  each  was  the  owner  of  118  shares  of  the  capital  stock  of 
the  Bradley  Salt  Company,  a  corporation  of  this  state  engaged 
in  the  production  and  sale  of  salt  at  Warsaw  in  this  state ;  that 
the  defendant,  Peter  B.  Bradley,  was  the  president  of  the 
company  and  a  large  holder  of  its  capital  stock,  and  in  con- 
nection with  Walter  A.  Bradley,  another  large  stockholder,  in 
the  main  managed  and  controlled  the  affairs  of  the  corpora- 
tion, and  that  they  gave  to  the  plaintiffs  from  time  to  time  the 
information  respecting  the  business  and  condition  of  the  cor- 
poration, upon  which  the  plaintiffs  relied,  and  assumed  liabili- 
ties in  its  behalf,  the  plaintiff  Nathaniel  being  then  the  indorser 
upon  its  notes  to  the  amount  of  $150,000,  and  that  the  defend- 
ant knew  that  they  relied  upon  such  information.  That 
shortly  before  the  date  mentioned  the  corporation,  acting  in 
part  through  the  defendant,  made  an  agreement  for  the  sale 
of  the  property  of  the  corporation  which,  if  completed,  would 
enhance  the  value  of  its  capital  stock  much  beyond  the  value 
which  the  plaintiffs,  relying  upon  the  said  information,  and 
having  no  other,  supposed  it  to  possess  or  likely  ever  to  attain. 
That  the  plaintiffs  acted  in  concert  in  reference  to  their  stock, 
and  the  defendant  correctly  assumed  that  they  would  do  so  in 
the  sale  thereof.  That  after  such  agreement  was  made  the 
defendant,  with  the  intent  fraudulently  to  mislead  the  plain- 
tiffs and  induce  them  to  sell  their  stock  to  him  at  a  price  much 
below  its  value,  induced  the  plaintiff  Nathaniel  to  visit  the  prop- 
erty of  the  corporation,  and  then  by  fraudulent  suppression  of 
the  facts  as  to  said  agreement  of  sale  of  its  property  and  false 
representations  to  the  effect  that  the  condition  of  the  property 
was  bad,  its  needs  of  repair  urgent  and  expensive,  the  business 
not  prosperous,  and  that  said  plaintiff  would  have  to  further 
indorse  its  paper,  in  order  to  place  it  in  proper  condition,  and 
knowing  that  both  plaintiffs  would  act  together  in  the  sale  of 
their  capital  stock,  tliereby  induced  them  to  sell  and  transfer 
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the  same  to  him  for  thirty  dollars  per  share,  when  it  was  in 
fact  upon  the  completion  of  the  said  sale  of  the  property  of 
the  corporation,  which  was  soon  thereafter  sold,  pursuant  to 
said  agreement  therefor,  worth  one  hundred  and  fifty  dollars 
per  share,  and  the  plaintiffs,  relying  upon  such  false  repre- 
sentations, and  misled  tiiereby  and  by  the  fraudulent  suppres- 
sions of  fact,  and  by  defendant's  representation  that  the  plaintiff 
Nathaniel  would  be  released  from  or  indemnified  against  his 
indorsement  on  the  notes  of  said  corporation,  did,  on  January 
27)  1897,  sell  their  said  shares  of  stock  to  the  said  defendant 
for  thirty  dollars  per  share.  The  complaint  sets  forth  in  detail 
the  false  suppressions,  negatives  the  false  representations, 
alleges  defendant's  knowledge  that  they  were  false,  and 
alleges  that  the  company  was  in  such  a  prosperous  condition 
that  the  plaintiff  Nathaniel  was  not  at  all  liable  to  be  charged 
upon  his  indorsement. 

The  plaintiffs  severally  and  jointly  offer  to  restore  the  con- 
sideration received  by  them,  and  restore  the  defendant  to  his 
former  situation,  and  consent  that  the  judgment  so  provide, 
and  demand  judgment  that  the  sale  be  rescinded  and  that 
defendant  restore  to  each  of  them  his  stock. 

The  defendant  demurred  upon  the  grounds  :  1.  Misjoinder 
of  parties  plaintiff.  2.  That  separate  causes  of  action  in  favor 
of  separate  plaintiffs  have  been  improperly  united. 

Horace  McGuire  for  appellant.  The  action  cannot  be 
maintained  in  favor  of  the  two  plaintiffs  to  cancel  and  annul 
two  separate  assignments  of  stock  certificates,  for  the  reason 
that  neither  plaintiff  is  shown  to  have  any  common  interest  in 
the  stock  certificates  or  the  stock  of  the  other  plaintiff. 
[Smith  v.  Schulting^  14  Ilun,  52 ;  WAltmg  v.  £,  I.  A887i,, 
45  App.  Div.  349  ;  Kellogg  v.  Sijjle^  11  App.  Div.  458 ; 
Gray  v.  Rothschild^  48  Hun,  596 ;  Chester  v.  Ilallyard^  36 
N.  J.  Eq.  313 ;  Jones  v.  Garcia  Del  Rio,  1  T.  &  R.  297 ; 
Ireland  v.  City  of  Rochester,  51  Barb.  414;  Kennedy  v. 
City  of  Troy,  14  Hun,  308 ;  Wood  v.  Perry,  1  Barb.  114 ; 
Emory  v.  Erskine,  ^^  Barb.  9.) 
24 
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Frederick  Collin  for  respondents.  It  does  not  appear  upon 
the  face  of  tlie  complaint  herein  that  there  is  a  misjoinder  of 
parties  plaintiff.  The  complaint  states  facts  which  entitle 
Clarence  P.  Bradley  to  participate  as  to  his  shares  of  stock  in 
the  relief  demanded.  {Martiii  v.  Home  Baiik^  160  N.  Y. 
100;  Slnpman  on  Eq.  PI.  14,  15 ;  1  Pom.  Eq.  Juris.  §§  11;% 
243,  245,  250,  251,  255,  264,  268, 428, 429 ;  Triletto  v.  R,  IL 
Co.,  70  Miss.  182;  Shields  v.  Barrow,  17  How.  [U.  S.]  130; 
Williams  V.  Bankhead,  19  Wall.  563  ;  Campbell  v.  Mackay, 
1  M.  &  C.  603 ;  Brovm  v.  G,  T.  Co,,  128  U.  S.  403 ;  Mur- 
ray V.  Hay,  1  Barb.  Ch,  59 ;  Foot  v.  Bronson,  4  Lans.  47 ; 
Conro  V.  P.  IL  L  Co,^  12  Barb.  27.)  It  does  not  appear 
upon  the  face  of  the  complaint  herein  that  causes  of  action 
have  been  improperly  united.  {Kelly  v.  Boettcher,  85  Fed. 
Rep.  55 ;  Fellows  v.  Fellows,  4  Cow.  682 ;  Boyd  v.  Hoyt,  5 
Paige,  65  ;    Wilson  v.  Castro,  31  Cal.  420.) 

Landon,  J.  This  case  is  near  the  border  line.  If  this  com- 
plaint were  at  common  law  for  the  recovery  of  money,  the 
demurrer  would,  no  doubt,  be  well  taken,  since  neither  plain- 
tiff had  any  pecuniary  interest  in  the  stock  of  the  other,  and 
has  no  interest  in  the  damages  sustained  by  the  other.  But 
the  action  is  in  equity  to  rescind  the  contract  of  sale  which 
the  defendant  induced  both  plaintiffs  to  make  of  all  the  shares 
of  capital  stock  held  separately  by  each,  by  a  fraud  ingeniously 
contrived,  with  the  design  and  to  the  end  that  both  should  be 
misled,  and  more  effectually  misled  by  operating  upon  the 
elder  plaintiff  than  if  directly  upon  both.  Ordinarily  a 
separate  misrepresentation  to  one  is  not  a  misrepresentation  to 
two ;  but  if  the  situation  is  to  the  knowledge  of  the  fraudu- 
lent actor  such  that  a  separate  misrepresentation  to  one  will 
reach  two,  and  is  intended  to  be  to  two,  and  pursuant  to  the 
intention  becomes  so,  then  the  misrepresentation  is  to  two. 
The  deceit  was  single  in  act  and  utterance,  but  joint  in  opem- 
tion  and  effect. 

The  complaint  shows  that,  although  these  plaintiffs  severally 
owned  their  quota  of  shares,  they  nevertheless  acted  in  concert 
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respecting  them  and  the  interests  represented  by  them,  and 
were  by  the  same  fraud  of  the  defendant  induced  to  act  in 
concert  in  selling  their  stock  to  him.  The  defendant  baited 
and  set  one  trap  for  both,  and  caught  both  in  it.  The  wrong 
of  the  defendant  destroyed  their  unity  of  action  as  owners  of 
the  stock,  and  it  is  agreeable  to  equity  that  the  plaintiffs  should 
be  extricated  together,  and  under  the  facts  they  allege  be  per- 
mitted to  act  together  in  rescinding  the  sale  and  in  reinstat- 
ing themselves  in  their  former  position. 

The  fraud  alleged  is  of  that  single  character  and  bifold  or 
manifold  effect  that  in  order  to  present  its  full  scope  both 
causes  of  action  should  be  united  ;  and  also  in  order  to  avoid 
two  actions,  equity  should  take  cognizance  of  the  fraud  in  one 
and  dispose  of  it  once  for  all,  to  the  relief  of  both  parties  to 
the  action,  whose  like  interests  have  been  in  like  manner 
injured  by  it.  {Murray  v.  Hay^  1  Barb.  Ch.  59 ;  Wood  v. 
Perri/y  1  Barb.  114 ;  J^oot  v.  Bronson,  4  Lans.  47 ;  Eraery  v. 
Ershine^  66  Barb.  9 ;  Brinkerhoff  v.  Brown^  6  Johns.  Ch. 
139 ;  Strohel  v.  Kerr  Salt  Co,,  164  N.  Y.  303 ;  Smith  v. 
Schidti7ig,  14  Hun,  52 ;  Kennedy  v.  City  of  Troy,  ib.  308 ; 
Kellogg  v.  Sij}le,  11  App.  Div.  458;  Simar  v.  Canaday^ 
53  N.  Y.  298 ;  Shields  v.  Barrow,  17  How.  [U.  S.]  130 ; 
Williams  v.  Bamkhead,  19  Wall.  563 ;  Brown  v.  Guarantee 
Trust  i&  S.  D.  Co,,  128  U.  S.  403 ;  1  Pomeroy  Eq.  Juris, 
sees.  243  et  seq. ;  Story  Eq.  PI.  sec.  76,  c. ;  Adams  Eq.  [8th 
ed.]  314.)  The  provisions  of  the  Code  of  Civil  Procedure,  sec- 
tions 446,  447,  452,  are  not  in  derogation  of  the  equity  rules. 
{Derham  r.  Lee,  87  N.  Y.  599.) 

Unlike  the  cases  of  Gray  v.  Rothschild  (112  N.  Y.  668)  and 
Chester  v.  HaUiard  (36  N.  J.  Eq.  313),  cited  by  the  defend- 
ant, these  plaintiffs  were  not  separately  deceived,  but  because 
of  their  concert  in  judgment  and  action  they  were  jointly 
deceived  to  their  several  injury  not  only,  but  to  their  joint 
injury,  resulting  from  the  severance  of  their  joint  action  in 
the  management  of  their  interests.  This  joint  injury  may 
not  be  measurable  in  money,  and  hence  can  only  be  appreci- 
ated in  equity.     It  touches  the  form  of  the  action  and  i-em- 
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edy,  rather  than  the  amount  of  the  relief.  It  inclines  the 
court  to  hear  the  case  in  its  entirety,  and  not  in  fragments. 

The  questions  certified  should  be  answered  in  the  negative, 
and  the  interlocutory  judgment  afiirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Cullen  and  Werner,  JJ.,  con- 
cur ;  Gray  and  Haight,  JJ.,  not  voting. 

Interlocutory  judgment  aflSrmed. 


In  the  Matter  of  the  Petition  of  James  Hawkins,  Respond- 
ent, for  an  Order  Revoking  and  Canceling  Liquor  Tax 
Certificate  No.  12,271,  Issued  to  Thiel  Brothers,  a  Firm 
Composed  of  Clarence  C.  Thiel  and  William  F.  Thiel, 
Appellants. 

1.  Liquor  Tax  Law — Revocation  op  Certificate  fpon  Ground 
OF  False  Statement  as  to  Continuous  Occupation  op  Premises.  In 
an  application  for  a  certificate  under  the  Liquor  Tax  Law  (L.  1896,  ch. 
112.  as  amd.)  for  the  traffic  in  liquors  upon  premises  situated  in  a 
church  and  residential  district  within  the  limits  prescribed  by  the  law, 
where  the  premises  were  used  for  such  traffic  at  the  time  of  its  enactment, 
it  is  not  necessary  to  state  that  they  were  occupied  continuously  for  such 
traffic  from  that  time  to  the  date  of  the  application,  and  a  statement 
therein  to  that  effect,  even  if  untrue,  affords  no  reason  for  the  revocation 
of  the  certificate  upon  the  ground  of  a  false  statement  in  the  application. 

2.  Abandonment  OR  Non-user  OP  Privilege.  /iCae^ww,  that  the  privi- 
lege conferred  by  the  statute  which  secures  to  the  property  owner  a  right 
to  a  certificate,  without  consents,  may  be  lost  by  abandonment  or  non- 
user,  when  the  facts  or  circumstances  arc  such  as  to  justify  the  conclusion 
that  the  owner  intended  to  discontinue  the  liquor  traffic  at  the  place. 

Matter  of  Hawkins.  54  App.  Div.  617,  reversed. 

(Argued  November  13.  1900;  decided  December  11,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
September  21,  1900,  affirming  an  order  of  Special  Term 
revoking  and  canceling  liquor  tax  certificate  No.  12,271,  issued 
to  Thiel  Brothers. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Robert  F.  SchMing  for  appellants.  The  answer  to  the 
qnestion  was  not  such  a  false  statement  of  a  matter  of  fact  as 
would  justify  a  revocation  of  this  certificate.  {Matter  of 
Kessler^  163  N.  Y.  207.)  It  was  the  intention  of  the  legis- 
lature, as  is  evidenced  in  the  exception  of  subdivision  2,  sec- 
tion 24  of  the  Liquor  Tax  Law,  to  reserve  to  premises  used 
for  tlie  traffic  of  liquor  on  March  23,  1896,  in  church  and 
school  districts  any  rights  or  interests  which  might  have 
accrued  to  those  premises  by  such  user.  {People  ex  rel.  v. 
Hamilton^  25  App.  Div.  429 ;  People  ex  rel,  v.  LammertSj 
18  Misc.  Rep.  343.)  A  property  owner  who,  prior  to  March 
23, 1896,  fitted  up  a  building  for  saloon  purposes,  which  build- 
ing was  actually  used  as  a  saloon  on  that  date,  has  a  vested 
property  right  in  the  traffic  in  liquor  in  that  saloon,  and  is  as 
ranch  entitled  to  the  prote,ction  of  the  statute  as  the  occu- 
pant and  licensee  ;  and  that  vested  interest  is  such  a  one  that 
a  mere  temporary  suspension  in  the  traffic  of  liquor  by  the 
occupant  on  the  premises  will  not  destroy  the  privilege  to  the 
owner  without  some  acquiescence  on  his  part.  {Matter  of 
Kessler,  163  N.  Y.  205 ;  Matter  of  Loper,  53  App.  Div.  576.) 

Z.  H.  Jones  for  respondent.  The  removal  by  the  holder 
of  the  liquor  tax  certificate  of  his  liquor  stock  and  barroom 
fixtures,  the  removal  by  him  of  his  liquor  tax  certificate  from 
the  licensed  premises,  the  abandonment  of  said  certificate  by 
him,  and  the  suspension  of  traffic  in  liquors  thereat  for  six- 
teen days,  during  four  of  which  another  tenant  occupied  the 
same  for  another  purpose,  is  an  abandonment  of  the  traffic  in 
liquors  at  said  premises.  {People  ex  rel.  v.  Lammerts,  18 
Misc.  Rep.  343;  Matter  of  Klevesahl,  30  Misc.  Rep.  301; 
People  ex  rel,  v.  Hamilton^  25  App.  Div.  423 ;  Matter  of 
Loper^  53  App.  Div.  576.) 

O'Brien,  J.  This  proceeding  was  instituted  by  a  private 
citizen  to  revoke  and  cancel  a  liquor  tax  certificate.  The 
facts  upon  which  the  application  was  based  were  agreed  upon 
at  the  hearing  and  appear  in  the  record. 
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In  the  month  of  April,  1894,  the  owner  of  certain  premises 
in  Buffalo  leaded  them  to  a  tenant.  The  lease  was  in  writing 
and  through  various  mesne  assignments  passed  to  the  appel- 
lants, who  procured  the  certificate  in  question.  It  is  admitted 
that  the  liquor  traffic  was  actually  and  lawfully  carried  on 
upon  the  premises  on  the  23d  of  March,  1896,  and  had  been 
for  a  long  time  prior  thereto,  and  that  they  were  so  used  con- 
tinuously until  May  1st,  1898.  From  the  latter  date  up  to  and 
including  April  13,  1899,  the  traffic  was  also  actually  and  law- 
fully carried  on  at  the  place  by  the  tenant  then  in  possession 
under  assignments  of  the  lease ;  but  on  the  14th  of  April, 
1899,  this  tenant  delivered  the  tax  certificate  to  the  commis- 
sioner of  excise  who  had  issued  it  and  left  it  with  him,  though 
it  does  not  appear  to  have  been  surrendered.  The  tenant  on 
that  day  moved  from  the  premises  to  another  place  in  the 
same  city  and  took  with  him  the  saloon  fixtures  and  furniture 
used  at  the  place  in  question  and  his  stock  of  liquors  and  other 
goods,  intending  to  conduct  the  same  business  at  another 
place.  Thus,  so  far  as  the  tenant  was  able  to  accomplish  that 
result,  the  traffic  in  liquors  was  discontinued  at  this  place,  and 
it  is  claimed  that  the  right  to  a  certificate  without  consents 
ceased  by  the  act  of  the  tenant.  The  tenant,  however,  retained 
possession  of  the  premises  until  the  expiration  of  the  lease  on 
the  first  of  May,  1899.  Since  the  latter  date  the  appellants 
in  this  record  have  become  the  tenants  of  the  premises  and 
procured  the  certificate  in  question  under  which  they  car- 
ried on  the  traffic  in  liquors  up  to  the  time  when  it  was  ter- 
minated by  the  order  now  under  review,  which  revoked  the 
certificate. 

The  ground  upon  which  the  order  was  made  is  that  the  cer- 
tificate was  granted  upon  an  application  which  contained  false 
statements  and  representations.  The  only  statement  in  the 
application  alleged  or  claimed  to  be  false  was  this:  The  appli- 
cant stated  that  he  could  lawfully  carry  on  the  liquor  traffic 
on  the  premises,  which,  it  may  be  observed,  was  not  the  state- 
ment of  any  fact,  but  of  a  legal  conclusion.  He  also  stated 
that  the  liquor  traffic  had  actually  and  lawfully  been  carried 
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on  upon  the  premises  on  the  23d  day  of  March,  1896,  and 
it  is  stipulated  that  that  statement  was  true.  He  stated 
farther  that  since  the  latter  date  the  premises  had  been 
occupied  continuously  for  such  traffic,  and  it  is  said  that  this 
statement  was  untrue,  because  the  tenant  then  in  possession 
removed  his  stock  of  goods  from  the  place  sixteen  days  before 
Iris  lease  expired,  and  in  that  way  the  continuity  of  the  traffic 
was  interrupted.  It  is  not  necessary  in  this  case  to  determine 
the  effect  of  that  transaction.  It  is  contended  that  the  right 
conferred  by  the  statute  to  a  license  without  consents  as  to 
places  where  the  business  was  carried  on  at  the  time  of  the 
enactment  of  the  present  law  could  not  be  disturbed  by  the 
act  of  a  tenant  in  possession  without  the  knowledge  or  con- 
sent of  the  owner.  Whatever  the  law  may  be  with  respect  to 
that  question,  we  are  quite  clear  that  the  certificate  in  this 
case  should  not  have  been  revoked. 

The  statement  in  the  application  upon  which  the  order  was 
based,  even  if  untrue,  was  wholly  immaterial,  and  an  order 
revoking  a  license  for  a  false  statement  cannot  be  predicated 
upon  such  a  representation.  There  was  power  under  the  law 
to  issue  the  certificate,  whether  the  business  had  been  con- 
tinuously carried  on  at  the  place  in  question  or  not  after  the 
enactment  of  the  present  law.  The  statute  does  not  require 
the  use  of  the  premises  for  the  purpose  of  the  traffic  to  be 
continuous.  The  word  "  continuous"  does  not  apply  to  that 
provision  of  the  statute,  or  to  the  exception  contained  therein 
in  favor  of  places  like  this,  as  will  be  seen  by  a  careful  read- 
ing. It  appears  from  the  stipulations  as  to  facts  that  since 
January,  1898,  there  has  been  and  now  is  a  building  occupied 
and  used  continuously  and  exclusively  as  a  church,  located 
within  two  hundred  feet  of  the  premises  in  question ;  but  the 
prohibition  against  conducting  the  traffic  specified  in  section 
24  has  no  application  to  the  place  in  question,  by  reason  of 
the  proviso  which  expressly  excepts  a  place  of  business  where 
the  traffic  was  carried  on  at  the  time  of  the  enactment  of  tlie 
law  on  the  23d  day  of  March,  1896.  That  proviso  covers  all 
cases  where  the  traffic  was  actually  and  lawfully  carried  on  at 
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that  date,  and  it  is  not  necessary  that  it  should  have  been 
continuous  down  to  the  time  of  the  filing  of  the  application 
for  a  certificate. 

Nor  is  it  necessary  to  produce  the  consents  required  by  sub- 
division 8  of  section  17.  All  that  is  necessary  to  state  in  order 
to  relieve  the  applicant  from  the  necessity  of  filing  consents 
is  that  the  traflic  was  actually  and  lawfully  carried  on  upon 
the  premises  on  the  23d  of  March,  1896.  The  word  "  con- 
tinuously," which  is  used  in  the  same  subdivision,  refers  to  a 
case  where  consents  are  necessary  for  other  places,  and  having 
been  once  obtained  and  filed  are  preserved  and  kept  in  force 
so  long  as  the  place  shall  be  continuously  occupied  for  the 
traflic.  Inasmuch  as  no  consents  were  necessary  and  the  place 
in  question  was  expressly  excepted  from  the  provisions  of  the 
law  which  required  consents  to  be  filed,  the  statement  in  the 
application,  whether  true  or  false,  was  utterly  immaterial. 

In  the  Matter  of  Keasler  (163  N.  Y.  205)  this  question  was 
not  liaised  or  passed  upon.  It  was  assumed  by  both  parties  in 
that  case  that  it  was  necessary  under  the  statute  that  the  traffic 
should  be  continuous  in  order  to  entitle  the  applicant,  who 
had  not  procured  the  consents  prescribed,  to  the  certificate. 
Clearly  it  is  not,  as  will  be  seen  by  a  careful  reading  of  the 
statute.  All  that  was  decided  in  that  case  was  that,  under  the 
facts  and  circumstances  disclosed,  the  traffic  was  continuous 
within  the  fair  meaning  of  the  statute. 

We  do  not  intend  to  hold  that  the  privilege  conferred  by 
the  statute,  which  secures  to  the  property  owner  a  right  to  the 
certificate  without  consents,  as  to  places  of  this  character,  may 
not  be  lost  or  abandoned  by  the  intentional  act  of  the  owner 
of  the  property.  Tlie  privilege  is  not  attached  to  the  prop- 
erty in  perpetuity,  and  is  not  a  thing  that  necessarily  and 
under  all  circumstances  runs  with  the  land.  It  maybe  lost  by 
abandonment,  or  nonuser,  when  the  facts  and  circumstances 
are  sucli  as  to  justify  the  conclusion  that  the  owner  intended 
to  discontinue  the  liquor  traffic  at  the  place.  Wlicn  that 
intention  is  clearly  establislied  the  period  of  time  during  which 
the  place  is  vacant,  or  used  for  other  purposes,  is  not  very 
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material.  But  the  facts  of  this  case  do  not  afford  any  ground, 
or  give  any  room  for  the  application  of  such  a  principle. 

It  follows,  therefore,  that  the  statement  made  by  the  appli- 
cant in  this  case,  being  entirely  immaterial,  was  not  a  false 
statement  within  the  meaning  of  the  statute. 

The  orders  of  the  Appellate  Division  and  of  the  Special 
Terra  should  be  reversed  and  the  proceedings  dismissed,  with 
costs. 

Parcer,  Ch.  J.,  Gray,  Haight,  Landon,  Cullen  and  Wer- 
KER,  JJ.,  concur. 

Orders  reversed,  etc. 


Louis  M.  Simpson  et  al..  Respondents,  v.  The  Jersey  City 
Contracting  Company,  Appellant. 

Attachment  —  of  Non-resident's  Interest  in  Stock  op  Foreign 
Corporation  Pledged  to  a  Resident  Corporation.  Where  certifl- 
cates  of  stock  of  a  foreign  corporation  belongiog  to  a  non-resident  are 
in  possession  of  a  resident  of  this  state  as  security  for  a  debt,  the  interest 
of  the  owner  and  pledgor  therein  is  a  property  right  within  this  state 
and  may  be  levied  upon  under  a  warrant  of  attachment  against  him,  made 
by  service  of  a  notice  on  the  pledgee  in  the  manner  prescribed  by  subdi> 
vision  3  of  section  649  of  the  Code  of  Civil  Procedure. 

Simpton  v.  Jersey  City  Contracting  Co.,  47  App.  Div.  17,  affirmed. 

(Argued  November  12,  1900;  decided  December  11,  1900.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  11, 1900,  reversing  an  order  of  Special 
Term  vacating  a  levy  of  attachment  made  upon  certain  cer- 
tificates representing  shares  of  stock  of  the  New  Jersey  and 
Pennsylvania  Telephone  Company. 

The  question  certified  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Wbohey  Carmalt  and  Albert  B.  Kerr  for  appellant.    Stock 
of  a  foreign  corporation  is  not  property  within  the  state,  sub- 
ject  to  levy  of  attachment   against   a  non-resident  owner. 
25 
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{Plimpton  V.  Bigelow^  93  JST.  Y.  592 ;  Christmas  v.  BiddUy 
13  Penn.  St.  223;  Winslow  v.  Fletcher,  53  Conn.  396; 
Tweedy  v.  Bogart,  56  Conn.  419 ;  Ireland  v.  6^.  J/l,  ^fc,  C<9., 
19  K.  I.  180 ;  Banking  Co.  v.  Siniih,  20  S.  W.  Eep.  690 ; 
Smith  V.  Downey,  34  N.  E.  Rep.  823 ;  Toung  v.  Iron  Co,,  2 
S.  W.  Rejj.  202;  Pinney  v,  Jf^eviUs,  86  Fed.  Rep.  97.) 
There  is  no  statute  in  this  state  authorizing  a  levy  in  any 
manner  upon  shares  of  stock  of  a  foreign  corporation. 
{Penoyar  v.  Kelsey,  150  N.  T.  77;  Plimpton  v.  Bigelow, 
93  N.  Y.  602.)  The  ownership  of  the  shares  of  the  Xew  Jer- 
sey and  Pennsylvania  Telephone  Company  was  at  all  times  in 
defendant.  {Smith  v.  Am,  Coal  Co.,  7  Lans.  317 ;  Jones  on 
Pledges,  §§  1,  4 ;  Farwell  v.  Bamk,  90  N.  Y.  483 ;  Lawrence 
V.  MaxweU,  53  N.  Y.  19 ;  TFar/K?/*  v.  F.  Nat.  Bank,  115  X. 
Y.  251.) 

Alfred  B.  CruiTcshank  for  respondents.  The  theory  of 
the  appeal  is  incorrect.  The  levy  was  not  an  attempt  to  reach 
the  interest  of  defendant  in  a  New  Jersey  corporation.  (Code 
Civ.  Pro.  §  648.)  Tlie  right  of  the  defendant  to  receive  and 
recover  the  surplus  proceeds  of  this  stock  was  attachable. 
{Warner  v.  F.  Nat.  Bank,  115  N.  Y.  251.)  The  property 
levied  upon  was  within  the  county  and  state  of  New  York  at 
the  time  of  the  levy,  and  was,  therefore,  subject  to  the  warrant 
of  attachment.  (  Warner  v.  F.  Nat.  Bank,  115  N.  Y.  256 ; 
Smith  V.  Am.  Coal  Co.,  7  Lans.  317.) 

Gray,  J.  The  Appellate  Division  of  the  Supreme  Court, 
in  the  first  department,  has  certified  the  following  question  of 
law  to  this  court :  "  Whether,  where  the  certificates  of  stock 
of  a  foreign  corporation  belonging  to  a  non-resident  of  the 
state  are  in  possession  of  a  resident  of  this  state,  as  pledgee, 
the  interest  of  the  owner  and  pledgor  can  be  levied  upon 
under  a  warrant  of  attachment  against  such  owner,  made  by 
service  of  a  notice  on  the  pledgee  in  the  manner  prescribed 
by  subdivision  3  of  section  649  of  the  Code." 

The  circumstances  out  of  which  the  question  arose  were 
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these :    The   plaintiffs,   commencing   an   action  against   the 
defendant,  a  foreign  corporation,  to  recover  for  professional 
services,  procured  a  warrant  of  attachment  to  be  issued  and 
the  levy  to  be  made  upon  its  interest  in  certain  shares  of  the 
capital  stock  of  the  New  Jei-sey  and  Pennsylvania  Telephone 
Company,  a  foreign  corporation,  which  belonged  to  it  and  the 
certiiicates  for  which  it  had  delivered  to  the  Produce  Exchange 
Trust  Company  of  the  city  of  New  York,  as  security  for  the 
payment  of  a  note.     The  levy  was  made  pursuant  to  the  pro- 
visions of  subdivision  3  of  section   649  of  the  Code  of  Civil 
Procedure  and  if  the  interest  of  the  defendant  constituted 
property,  which  was  the  subject  of    attachment  under  our 
laws,  then  there  is  no  question  but  what  the  levy  was  properly 
made  and  that  the  property  was  impounded.     Section  649 
provides\  in  its  first  and  second  subdivisions,  for  a  levy  upon 
real  property  and  upon  personal  property  "  capable  of  manual 
delivery,  including  a  bond,  promissory  note,  or  other  instru- 
ment for  the  payment  of  money  "  and,  then,  in  its  third  sub- 
division, it  provides  for  a  levy  *'  upon  other  personal  property^ 
by  leaving  a  certified  copy  of  the  warrant,  and  a  notice  show- 
ing the  property  attached,  with  the  person  holding  the  same  ; 
(W,  if  it  consists  of  a  demtiand^  other  than  as  specified  in  the 
last  svhdvvisionj  with  the  person  against  whom  it  exists,"  etc. 
The  argument  of  the  appellant  is,  in  effect,  that  this  was  an 
attempt  to  levy  an  attachment  on  its  shares  of  stock  and  that 
the  legal  principles,  which  underlie  the  ownership  of  capital 
stock,  preclude  the  idea  that  jurisdiction  could  be  obtained  in 
that  manner.     It  is  insisted  that  "  the  stock  of  a  foreign  cor- 
poration is  not  property  within  the  state  subject  to  levy  of 
attachment  against  a  non-resident  owner."      Thus  generally 
statedj^nd  within  such  a  state  of  facts  as  is  shown  in  the  case 
cited  of  Plimpton  v.  BigeloWy  (93  N.  Y.  592),!  the  proposition 
may  be  true.  1  In  that  case,  the  plaintiffs  were  non-residents  of 
the  state;  Sut  they  brought  an  action  therein  against  the 
defendant,  who  was,  also,  a  non-resident.     It  was  attempted  to 
attach  shares  of  stock  of  a  foreign  corporation,  which  were 
owned  by  the  defendant  and  the  certificates  of  which  were  in 
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his  possession  at  his  domicile,  by  causing  the  sheriff  to  make  a 
levy  upon  an  officer  of  the  corporation  in  the  city  of  New 
York,  under  the  provisions  of  section  649  of  the  Code.  It 
was  held  that  the  section  did  not  apply,  for  the  reason  that  the 
fundamental  condition  of  an  attachment  proceeding  did  not 
exist,  viz. :  that  the  res  must  be  within  the  jurisdiction  of  the 
court  for  an  effectual  seizure.  The  right  which  the  share- 
holder has  by  reason  of  his  ownership  of  corporate  shares  is 
not  a  debt,  or  duty,  of  the  corporation,  existing  in  a  foreign 
jurisdiction,  wherever  its  officers  may  be  found  engaged  in  the 
prosecution  of  the  corporate  business.  The  decision  was, 
manifestly,  correct.  A  corporation  is  incapable  of  leaving  the 
place  of  its  domicile ;  whatever  may  be  its  offices  and  agencies 
in  other  states.  As  it  was  said :  it  "  is  not  here  because  its 
agents  are  here."  That  case  differs  materially;  but  it  was 
pointed  out  in  the  opinion  that  intangible  rights,  or  interests, 
or  choaes  in  actio?},  are  made  by  the  statute  susceptible  of 
seizure  by  attachment,  when  they  can  be  said  to  be  construc- 
tively present  within  the  jurisdiction.  It  was  said  that  where 
a  debtor  "  is  out  of  tlie  jurisdiction  and  the  debt  or  duty  owing 
to  him,  or  the  right  he  possesses,  exists  against  some  person 
within  the  jurisdiction,  attachment  laws  fasten  upon  that  cir- 
cumstance, and  by  notice  to  the  debtor  or  person  owing  the 
duty,  or  representing  the  right,  impound  the  debt,  duty  or  right, 
to  answer  the  obligation  which  the  attachment  proceeding  is 
instituted  to  enforce.  In  the  case  supposed,  the  debt,  duty  or 
right,  for  the  purpose  of  attachment  proceedings,  is  deemed  to 
have  its  situs  or  locality  in  the  jurisdiction." 

^This  foreign  defendant,  in  order  to  secure  the  payment  of 
its  indebtedness  to  the  trust  company  in  New  York,  pledged 
with  it  the  shares  of  stock  in  the  foreign  corporation  of  which 
it  was  the  owner  and,  as  we  must  assume,  by  an  assignment 
of  tlie  certificates  representing  the  same  in  some  form  of  trans- 
fer, which  conferred  apparent  title  and  which  would  enable 
the  assignee,  or  pledgee,  to  enforce  the  security  by  its  sale  and 
transfer.  Thus,  the  defendant's  interest  in  the  stock  was  held 
by  a  title  and  with  a  right  which  authorized  the  trust  com- 
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pany  to  possess  it  until  the  indebtedness  was  paid,  and,  in  the 
event  of  non-payment,  to  sell  it  in\  satisfaction  of  its  claim. 
The  relation  of  tlie  parties  was  that  of  pledgor  and  pledgee  and 
the  special  property  which  the  latter  had  in  the  pledge  entitled 
it  to  its  possession  against  all  the  world.  It  stood  accountable 
to  the  former  for  its  acts  with  respect  to  the  security.  It  could 
be  compelled  to  pay  over  any  surplus  realized  upon  a  sale,  or 
to  return  any  of  the  stock  not  sold  for  payment  of  the  debt. 
( Wheeler  v.  Neiohoxdd,  16  N.  Y.  392 ;  Warner  v.  Fourth 
Nationdi  Bank.^  115  ib.  251.)  It  is  true  that  the  corporate 
property  represented  by  the  shares  of  stock  was  not  within 
this  jurisdiction ;  but  how  is  that  a  controlling  consideration 
and  can  it,  reasonably,  be  said  that  this  defendant  had-  no 
property  here,  whether  we  regard  it  as  in  the  transferred  cer- 
tificates of  stock,  or  as  in  the  claim  or  demand  which  it  had 
against  the  trust  company?  WJiat  is  the  reasonable  view 
and,  therefore,  the  one  which  the  law  should  take?  Jurisdic- 
tion, certainly,  is  founded  upon  the  presence  of  the  thing,  in 
respect  to  which  it  is  exercised.  The  action  is  v,i  rem  and 
the  question  seeks  the  place  rei  siUe,  That  the  defendant  had 
conditionally  parted  with  its  interest  in  the  stock  to  the  trust 
company  is  true.  That  it  had  transferred  to  it  the  possession 
of  the  certificates  evidencing  that  interest  —  its  muniments  of 
title  —  with  the  right  to  transfer  the  same,  upon  a  sale  in  satis- 
faction of  the  debt  secured,  is  true.  That  the  defendant's 
interest  in  the  pledge  was  of  a  residuary  nature  and  consti- 
tuted a  claim  upon  the  pledgee  is  true.  The  defendant  had, 
to  the  extent  of  its  ability,  transferred  to  the  trust  company, 
as  security  for  the  payment  of  its  indebtedness,  whatever  was 
its  interest  in  the  foreign  corporation  as  evidenced  by  the 
deliverjA  of  the  certificates  of  stock.  Did  it  not,  therefore, 
clearly,  nave  property  rights,  or  interests,  within  this  state, 
which  could  be  impounded  by  our  courts  to  abide  the  result  of 
the  litigation  over  the  plaintiff's  claim  ?  I  think  so.  The  dis- 
tinctions sought  to  be  drawn  are,  largely,  artificial.  The  truth 
is  that  it  did  have  property  here,  in  the  common  acceptation 
of  the  term,  as  well  as  in  the  eye  of  the  law.     Certificates  of 
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stock  are  treated  by  business  men  as  property  for  all  practical 
purposes.  They  are  sold  in  the  market  and  they  are  trans- 
ferred as  collateral  security  for  loans,  and  they  are  used  in 
various  ways  as  property.  They  pass  by  delivery  from  hand 
to  hand  and  they  are  the  subject  of  larceny,  i  (See  In  re  WhiU 
ing,  150  N.  T.  27.) 

I  think  that  the  case  of  Warner  v.  Fourth  National  BanJcy 
(116  X.  Y.  251),  is  much  in  i>oint.  In  that  case  a  New  York 
bank,  having  a  claim  against  a  Pennsylvania  bank,  attached 
certain  promissory  notes  and  bills  of  exchange,  which  the 
latter  had  pledged  with  another  New  York  bank  to  secure  a 
loan  of  money.  The  case  turned  upon  the  effectiveness  of 
the  levy  made  under  the  wan-ant ;  that  is  to  say,  whether  the 
sheriff  should  have  taken  the  property  into  his  actual  custody, 
or  whether  he  had  sufficiently  acted  under  the  warrant  in 
serving  a  certified  copy  of  it  and  a  notice  showing  the  prop- 
erty attached,  with  a  demand  for  a  certificate,  etc.  It  was 
held  that  the  pledgee  was  entitled  to  the  possession  of  the 
property  as  against  the  sheriff  and  his  form  of  levy  was 
upheld ;  and  it  was  observed  that  "  what  was  the  subject  of 
the  attachment  was  the  right  of  the  Penn  bank,  (the  debtor), 
to  compel  its  pledgee  to  account  to  it  as  to  the  pledged  paper 
and  to  receive  the  surplus  of  the  proceeds  of  collection,  after 
satisfying  the  pledgee's  claim  for  advances.  That  right  is  a 
chose  in  action,  and,  in  the  nature  of  things,  is  intangible. 
It  is  the  subject  of  attachment  as  a  demand  against  the  person, 
within  the  spirit  of  the  language  of  the  Code."  It  was, 
further,  observed,  that  "  while  the  debt  remains  undischarged 
the  pledge  belongs  to  the  pledgee  and  the  title  is  subject  to 
the  pledgee's  lien  and  right  of  possession ;  but  the  pledgor's 
residuary  interest  in  the  pledge  constitutes  a  claim,  or  demand, 
upon  the  pledgee,  which  is  property  and,  hence,  may  become 
the  subject  of  attachment." 

The  Bronson  Case^  (150  N.  Y.  1),  is  suggested  as  negativing 
the  idea  that  an  attachment  could  lie  in  this  case.  The  ques- 
tion there  considered  related  to  the  interest  which  a  non-resi- 
dent shareholder  in  a  domestic  corporation  might  be  said  to 
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have  for  the  purposes  of  taxation  under  our  Inheritance  Tax 
Act.  It  was  said  that  a  share  of  capital  stock  represents  an 
undivided  interest  in  the  whole  of  the  corporate  property  and 
the  certificates  of  stock  evidence  the  number  of  shares  owned 
by  the  stockholder ;  that  the  right  of  a  stockholder  to  share 
in  the  corporate  property  is  a  chose'  in  action,  which  follows 
the  shareholder's  person,  and  that  the  property  represented 
lias  its  legal  situs  either  at  the  domicile  of  the  corporation,  or 
at  that  of  the  holder  of  the  shares.  It  is  difficult  to  see  how 
that  case,  in  defining  the  general  understanding  of  the  law 
with  respect  to  the  ownership  of  shares  of  stock  in  a  corpora- 
tion, can  have  any  authoritative  application  to  the  present 
question.  That  question  is  not,  whether  the  property  of  the 
corporation  can  be  said  to  be  within  the  state  for  jurisdictional 
purposes  through  attachment  proceedings ;  but  whether,  the 
certificates  of  stock  being  here  under  a  transfer  by  their  owner 
to  the  trust  company  in  pledge  to  secure  an  indebtedness  of 
the  former,  there  was  not  present  property  of  the  debtor 
which  was  capable  of  effectual  seizure  by  the  court's  process. 
But  it  is  further  argued,  in  support  of  the  proposition  that 
the  court  was  without  jurisdiction,  that  a  judicial  sale  of  the 
defendant's  property  or  interests,  here,  would  be  ineffectual ; 
because  a  transfer  of  the  shares  upon  the  corporate  books 
could  not  be  effectuated  through  any  order  of  the  court?  The 
argument,  again,  rests  upon  Plimpton  v.  Bigelow  y  where  it 
was  observed  in  the  opinion  that  "  it  could  scarcely  be  expected 
that  the  courts  of  another  state  would  recognize  a  title  to  cor- 
porate stock  in  one  of  its  own  corporations,  founded  upon  a 
sale  under  an  attachment  issued  by  our  courts  against  a  non- 
resident, when  the  only  semblance  of  jurisdiction  over  the 
property  was  the  service  of  notice  in  the  attachment  proceed- 
ings, upon  an  officer  or  agent  of  the  corporation  here."  The 
facts  of  that  case,  as  I  have  already  intimated,  make  it  inap- 
plicable here,  fit  is  an  incorrect  idea  that  the  managing 
agents  of  the  corporation,  or  joint  stock  company,  might  have 
some  discretionary  authority  to  refuse  a  proposed  transfer. 
Such  a  proposition  is  not  sanctioned  by  the  common  law,  and 
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could  not  stand  the  test  of  reason.  The  presumption  is  that, 
if  the  stock  of  the  defendant  was  sold  at  a  judicial  sale  to 
another,  the  right  of  the  purchaser  to  a  transfer  would  be, 
recognized  and  his  ownership  of  the  stock  be  given  effect] 
upon  the  books  of  the  corporation.  The  managing  agents  of 
a  corporation  may  prescribe  reasonable  rules  and  formalities, 
regulating  the  transfer  of  shares  ;  but  they  could  have  no  dis-^ 
cretionary  power  to  refuse  to  register  a  proposed  transfer.^ 
(Morawetz  on  Corporations,  sees.  164, 165  ;  Commercial  Bank 
V.  Kortriffhtj  22  Wend.  348.)  ^We  are  not  to  assume,  in  the 
event  of  a  judicial  sale  of  the  defendant's  interest  in  this  stock 
for  the  purpose  of  applying  upon  the  plaintiffs'  judgment  any 
surplus  remaining  after  satisfaction  of  the  pledgee's  demands, 
that  it  will  be  ineffectual  to  transfer  to  the  purchaser  a  right 
to  the  ownership  of  the  stock  and  to  a  transfer  of  the  title  upon 
the  books  of  the  corporation,  as  valid  as  though  the  trust  com- 
pany had  sold  it  at  a  public  sale  and  delivered  the  certificates 
in  its  possession  to  a  purchaser.  The  presumption  with 
respect  to  the  effect  of  a  judicial  sale  of  the  stock  is  quite  the 
other  way  from  that  which  is  suggested.  It  is  not  that  our 
courts  could  effectuate  a  transfer  of  the  stock  upon  the  books 
of  the  foreign  corporation ;  but  that  the  corporation  itself  will 
recognize  and  give  effect  to  the  purchaser's  title. 

For  the  reasons  which  I  have  given,  I  think  that  the  ques- 
tion certified  to  us  should  be  answered  in  the  affirmative  and, 
therefore,  that  the  order  appealed  from  should  be  affirmed, 
with  costs.  • 

•1  Landon,  J.  (dissenting).  The  defendant  is  a  corporation 
organized  and  doing  business  in  the  state  of  New  Jersey,  and 
having  no  place  of  business  in  this  state.  The  summons  was 
personally  served  upon  it  and  it  has  appeared  in  the  action. 
It  deposited  and  pledged  with  the  Produce  Exchange  Trust 
Company,  a  domestic  corporation,  certificates  of  3,220  shares 
of  stock  in  the  New  Jersey  and  Pennsylvania  Telephone  Com- 
pany, a  corporation  organized  and  doing  business  in  New  Jer- 
sey, as  collateral  security  for  the  payment  of  a  loan  by  that 
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company  to  it.  The  sheriflF  made  the  alleged  levy  under  sul)- 
division  3  of  section  649  of  the  Code,  by  serving  a  copy  of  the 
warrant  with  the  proper  notice  npon  the  Produce  Exchange 
Trust  Company. 
The  Appellate  Division  has  certified  the  following  question : 
Whether,  where  the  certificates  of  stock  of  a  foreign  cor- 
poration belonging  to  a  non-resident  of  the  state  are  in  posses- 
sion of  a  resident  of  this  state  as  pledgee,  tlie  interest  of  the 
owner  and  pledgor  can  be  levied  upon  under  a  warrant  of 
attachment  against  such  owner,  made  by  service  of  a  notice 
on  the  pledgee  in  the  manner  prescribed  by  subdivision  3  of 
section  649  of  the  Code. 

[The  certificates  of  stock  of  a  foreign  corporation  are  capable 
of  manual  delivery,  and  when  the  person  to  whom  theyj  have 
been  issued  indorses  npon  them  an  assignment  in  blank  pui*suant 
to  the  rules  of  the  corporation  and  the  laws  of  the  country  of 
its  domicile,  they  may  be  transferred  by  such  delivery,  and 
then  the  property  or  rights  of  property  of  which  they  are  the 
evidence  may  be  transferred. 

If  the  record  had  shown  that  these  certificates  were  thus 
indorsed,  then  the  question  certified  could  be  answered  in  the 
affirmativejipon  the  authority  of  Warne?*  v.  Fo\crih  National 
Bank  (llF  N.  Y.  251).  That  was  the  case  of  a  levy  upon 
the  pledgor's  interest  in  certain  promissory  notes,  pledged  by 
a  non-resident  to  a  resident  pledgee  as  collateral  to  a  loan. 
The  levy  was  not  upon  the  notes  themselves,  and  thus  the 
sheriff  was  not  required  to  take  possession  of  them,  but  upon 
the  pledgor's  intangible  right  to  redeem  the  notes,  or  to  receive 
from  the  pledgee  the  surplus  in  his  hands  after  satisfying  his 
lien  upon  them,  and  thus  the  levy  was  proi>erly  made  —  in 
the  same  manner  as  in  the  case  before  us  —  under  subdivision 
3  of  section  649  of  the  Code,  by  leaving  a  certified  copy  of 
the  warrant,  and  a  notice  showing  the  property  attached,  with 
the  resident  pledgee.  The  non-resident's  thing  in  action  would 
be  against  a  resident  and  enforcible  here,  and  thus  within  our 
jurisdiction,  and,  therefore,  the  subject  of  levy  under  the  attach- 
26 
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ment.  But  the  difficulty  is,  the  record  does  not  state  that  the 
pledgor's  assignment  is  properly  indorsed  in  blank  upon  the 
certificates ;  it  may  not  be  indorsed  at  all.  We  cannot  assume 
something  from  nothing,  affirmative  acts  without  evidence  of 
them ;  the  pledgee  may  hold  the  pledgor's  promise  to  assign. 
The  pledgor  has  appeared  in  the  action,  but  as  it  is  a  non- 
resident, without  domicile,  office  or  existence  within  the  state, 
that  fact  adds  nothing  to  the  leviable  quality  of  the  subject- 
matter. 

If  the  resident  pledgee  should  sell  the  certificates  and  realize 
a  surplus,  the  surplus  would  be  within  our  jurisdiction.  But 
the  question  certified  does  not  present  that  fiituation.  Nothing 
can  be  rightfully  realized  under  this  levy  unless  the  sheriff 
can  sell  either  the  shares  of  capital  stock,  of  which  the  certifi- 
cates are  the  evidence,  or  such  intangible  rights  respecting  the 
same  and  proceeding  therefrom  as  will  ultimately  result  in 
compulsorily  transferring  the  title  to  the  stock  itself  to  his 
vendee. 

pit  has  been  settled  by  abundant  decisions  in  this  and  other 
jurisdictions  that  the  certificates  of  shares  in  the  capital  stock 
of  a  foreign  corporation  are  mere  evidences  of  the  owner's 
rights  in  such  stock,  and  are  not  the  stock  itself,  and  although 
the  certificates  may  be  within  this  state,  the  stock  itself  is  not, 
but  is  held  and  owned  by  the  corporation  in  the  foreign  state, 
and,  therefore,  is  incapable  of  seizure  or  levy  under  attach- 
ment here,  and  that  although  the  right  to  shares  thereof  may 
be  held  by  the  owner  wherever  he  may  make  the  right  avail- 
able, still  that  right  finds  its  value  and  quality  as  property  in 
the  right  to  require  the  corporation  at  its  domicile  to  dis- 
charge the  obligations  which  it  has  assumed  and  for  which  it 
holds  the  capital  stock  and  assets.  The  sheriff  can  levy  upon 
nothing  which  he  cannot  actually  seize  within  his  jurisdiction, 
or  so  constructively  seize  as  to  enable  him  by  a  sale  thereof 
to  give  such  title  to  his  vendee  as  the  debtor  himself  held ; 
that  is,  such  as  will,  in  the  case  before  us,  give  to  the  vendee 
the  same  right  of  recouree  to  the  foreign  corporation  as  the 
debtor  had.     {Plhnj)to7i  v.  Biffelo7c,  9S  X.  Y.  592;  Christ- 
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mas  V.  Biddle,  13  Penn.  St.  223 ;  Whislow  v.  Fletcher^  53 
Conn.  396 ;  Tweedy  v.  Bogart^  56  Conn.  419 ;  Ireland  v. 
Globe  MiUingj  etc.y  Co.y  19  R.  I.  180 ;  ArTnour  Bros,  Banh- 
ing  Co.  V.  Smith,  20  S.  "W.  Rep.  690 ;  Smith  v.  Downey, 
U  N.  E.  Rep.  [Ind.]  823  ;  TowigY.  S.  2.  Iron  Co,,  2  S.  W. 
Rep.  [Tenn.]  202 ;  Finney  v.  JVeviUs^  86  Fed.  Rep.  97 ; 
Cook  on  Stock,  Stockholders  &  Corporation  Law,  paragraph 
485.  See  Matter  of  Bronso7i,  150  N.  Y.  1;  Matter  of 
Whiting,  ib.  27.) 

;  It  is  true  that  our  law,  notably  section  4  of  the  Statutory 
Construction  Law,  in  effect  declares  stock  certificates  property, 
and  so  they  are  wherever  we  are  able  to  enforce  our  law, 
namely,  within  this  state.  As  to  the  stock  and  interests 
therein  of  domestic  corporations  they  cannot  exist,  except 
under  and  subject  to  our  laws,  and,  therefore,  our  jurisdiction 
is  complete  over  them. 

But  we  cannot  enforce  our  law  in  a  foreign  state  as  to  the 
stock  of  its  corporations,  and  the  interests  therein  of  its  hold- 
ers, and  we  cannot,  therefore,  give  title  to  it  otherwise  than 
by  our  jurisdiction  over  its  owners.  An  attachment  is  directed 
against  property  and  not  against  persons,  and  whatever  con- 
trol the  court  may  exercise  over  all  persons,  resident  or  non- 
resident, who  are  brought  within  its  jurisdiction,  such  control 
ia  not  attachment  process  against  vendible  property,  or  inter- 
ests in  or  through  it. 

It  is  suggested  in  the  opinion  below  that  the  sheriff  can 
make  the  sale,  and  the  vendee  can  take  his  purchase  for  what 
it  is  worth.  The  sheriff  did  not  attach  the  paper  certificates, 
for  he  did  not  take  them  into  his  actual  custody ;  he,  there- 
fore, cannot  sell  them  as  paper  or  manuscripts.  Whatever  he 
sells  is  intangible.  He  can  make  and  deliver  a  certificate  of 
sale  (Code,  section  647),  but  his  vendee,  or  at  least  the  ultimate 
vendee,  must  repair  to  New  Jersey  to  recover  what  he  sup- 
poses he  has  bought.  Our  courts  cannotjgive  him  possession. 
Th^  New  Jersey  court  could  give  full  farth  and  credit  to  our 
judicial  proceedings  by  adjudging  that  our  sheriff  levied  upon 
nothing  outside  of  his  jurisdiction,  and,  therefore,  his  certifi- 
cate of  sale  does  not  give  the  right  to  possession  of  anything 
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in  New  Jersey.  We  shoald  not  expose  purchasers  at  our 
judicial  sales  to  such  hazards. 

The  question  certified  should  be  answered  in  the  negative, 
and  tlie  order  appealed  from  reversed,  with  costs. 

Parker,  Ch.  J.,  Hatght,  Cullen  and  Werner,  JJ.,  con- 
cur, with  Gray,  J.,  for  affirmance :  O'Brien,  J.,  concurs  with 
Landon,  J.,  for  reversal. 

Order  affirmed.  '^ 

In  tlie  Matter  of  Supplementary  Proceedings  for  the  Collec- 
tion of  a  Tax  of  Henry  J.  Yeith,  Kespondent. 
John  B.  Hamilton,  as  Treasurer  of  Monroe  County, 
Appellant. 

Tax  —  City  op  Rochester — SuppicmNCY  of  Collector's  Return 
OP  Non-payment  —  Supplementary  Proceedings  in  Aid  op  Collec- 
tion. Under  the  charter  of  the  city  of  Rochester  (L.  1861,  ch.  143,  as 
amd  )  no  formal  return  by  the  collector  of  the  warrant  issued  for  the  col- 
lection of  a  tax  is  necessary,  and  its  return  to  the  county  treasurer  uncol- 
lected, together  with  a  tax  bill  directed  to  the  alleged  delinquent,  upon 
which  was  the  notation  "  not  pay,"  although  there  is  nothing  of  record  to 
show  that  the  notation  was  actually  made  by  the  collector,  is  a  sufficient 
return  of  the  non-payment  of  the  tax  to  warrant  the  institution  of  sup- 
plementary proceedings  in  aid  of  its  collection. 

Matter  of  Veith,  58  App.  Div.  650,  reversed. 

(Argued  November  12,  1900;  decided  December  11,  1900.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  August  7, 1900,  affirming  an  order  of  the  county 
judge  of  Monroe  county  dismissing  supplementary  proceed- 
ings for  the  collection  of  a  tax. 

The  questions  certified  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Abraham  Benedict  for  appellant.  None  of  the  objections 
to  the  tax  proceedings  made  by  the  respondent  or  discovered 
by  the  county  judge  are  tenable.  {McKenna  v.  Edmundstoney 
91  N.  Y.  231 ;  If.  W.  Co.  v.  Long  Island  City,  23  App.  Div. 
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Y8 ;  159  N.  Y.  558 ;  Van  Kirk  v.  Wilds,  11  Barb.  520 ; 
McLea/n  v.  Myers,  134  N.  Y.  480 ;  Kari'e  v.  City  of  Brook- 
lyn,  114  N.  Y.  586.)  The  remedy  of  supplementary  proceed- 
ings is  applicable  to  the  collection  of  Monroe  county  taxes.  (L. 
1867,  ch.  361 ;  L.  1890,  ch.  561 ;  L.  1861,  ch.  143 ;  L.  1896, 
ch.  908.) 

IL  Perry  Blodgett  for  respondent.  A  collector  of  unpaid 
taxes  must  make  a  sufficient  return  according  to  law  before  the 
court  has  jurisdiction  of  proceedings  supplementary  for  the 
collection  of  a  tax.  {Thompson  v.  Burhans,  61  N.  Y.  52; 
Davis  on  Taxation,  20.) 

Webnee,  J.  The  original  order,  which  was  set  aside  by 
the  learned  county  judge  of  Monroe  county,  required  the 
respondent  to  appear  and  be  examined  in  supplementary  pro- 
ceedings instituted  by  the  county  treasurer  of  that  county  for 
the  collection  of  a  tax  upon  respondent's  personal  property 
levied  for  the  year  1898.  The  learned  Appellate  Division 
sustained  the  action  of  said  county  judge  in  setting  aside  said 
order,  and  granted  permission  to  take  this  appeal  upon  three 
certified  questions. 

The  issue  is  very  narrow  and  involves  the  single  question 
whether  a  sufficient  return  was  made  of  the  non-payment  of 
said  tax  to  warrant  the  institution  of  supplementary  proceed- 
ings in  aid  of  its  collection.  There  is  nothing  in  section  259 
of  the  General  Tax  Law  (Ch.  908,  L.  1896)  which  is  inconsist- 
ent with  the  provisions  of  the  charter  of  tlie  city  of  Rochester, 
and  we  agree  with  the  courts  below  in  the  conclusion  that 
supplementary  proceedings  may  be  resorted  to  for  the  collec- 
tion of  unpaid  county  taxes  in  the  city  of  Rochester  when  the 
proper  preliminary  steps  have  been  taken. 

It  appears  that  on  the  15th  day  of  April,  1899,  a  warrant 
was  issued  to  one  Brown,  a  collector  of  taxes  in  the  fifth  ward 
of  the  city  of  Rochester,  where  the  respondent  then  resided, 
for  the  collection  of  the  tax  above  referred  to.  Some  time 
thereafter,  the  date  of  wliich  does  not  appear,  said  warrant 
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was  returned  to  said  county  treasurer  with  said  tax  uncollected, 
and  upon  a  tax  bill,  containing  a  statement  in  the  usual  form 
of  the  tax  levied  upon  said  respondent,  there  was  a  notation 
in  lead  pencil  "  not  pay."  Said  collector  died  in  December, 
1899,  and  there  is  nothing  of  record  to  show  that  said  nota- 
tion was  actually  made  by  him.  No  other  or  more  formal 
return  than  this  was  ever  made  by  said  collector,  and  it 
appears  that  nothing  more  was  ever  done  by  any  of  the 
collectors  who  had  made  returns  of  unpaid  taxes  to  the  county 
treasurer.  It  is  not  claimed  that  it  was  necessary  to  make  a 
return  in  the  form  of  an  affidavit,  or  in  the  form  required  by 
section  82  of  the  Tax  Law  (Ch.  908,  L.  1896),  and  it  is  virtu- 
ally conceded  that  the  provisions  of  the  charter  of  the  city  of 
Rochester  contain  a  complete  system  which  up  to  and  includ- 
ing the  return  of  the  warrant  by  the  collector  are  independ- 
ent of  other  statutes.  As  section  119  of  said  charter,  which 
relates  to  the  issuance  of  warrants  and  their  return,  prescribes 
no  particular  form  of  return,  the  question  arises  whether  what 
was  done  in  this  instance  amounts  to  a  return.  The  treasurer 
says  the  warrant  was  returned.  Upon  a  tax  bill  directed  to 
the  respondent,  which  was  also  returned  to  the  treasurer,  was 
the  notation  "  not  pay."  This,  supplemented  by  the  presump- 
tion that  the  collector  as  a  public  officer  did  his  duty,  is  suf- 
ficient to  establish  the  fact  of  a  return.  All  this  would,  of 
course,  have  yielded  to  affirmative  evidence  to  the  contrary ; 
but  standing  unassailed  it  was  enough.  Was  this  a  sufficient 
return  ?  As  we  have  seen,  the  section  of  the  charter  pre- 
scribes no  form  of  return,  and  the  provisions  of  section  82  of 
the  Tax  Law  do  not  apply.  Shall  we,  therefore,  read  into  the 
charter  a  provision  which  it  does  not  contain  ?  We  do  not 
think  this  is  necessary  or  authorized.  The  trend  of  the  decis- 
ions has  been  to  require  substantial  performance  of  the  pro- 
visions of  tax  laws,  and  to  import  into  them  nothing  that  is 
not  required  in  express  terms.  {Kaiie  v.  City  of  Brooklyn^ 
114  K  Y.  586 ;  Ward  v.  City  of  Brooklyn,  32  App.  Div. 
430;  affd.,  164  N.  Y.  591.)  A  more  stringent  rule  is  of 
necessity  applied  in  reference  to  taxes  levied  upon  the  lands 
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of  non-residents  {Thompson  v.  BurhanSj  61  N.  Y.  52),  and 
in  proceedings  for  the  sale  of  lands  for  taxes  where  the  ques- 
tion of  jurisdiction  is  involved.  {Sharp  v.  Speir^  4  Hill,  76  ; 
MiUer  v.  City  of  Amsterdam,  149  N.  Y.  288.) 

While  it  would  undoubtedly  be  the  better  practice  to  require 
something  more  formal  in  the  way  of  a  return  than  was  made 
in  this  case,  we  think  there  was  a  substantial  compliance  with 
the  provisions  of  the  charter.  We,  therefore,  answer  the 
questions  certified  to  us  as  follows : 

(1)  Is  any  formal  return  by  the  collector  of  the  warrant 
issued  for  the  collection  of  a  tax  necessary,  under  the  statutes 
applicable  to  this  proceeding,  to  enable  this  proceeding  to  be 
maintained?    A.  No. 

(2)  Is  the  return  made  by  the  collector  in  this  case  suf- 
ficient to  enable  this  proceeding  to  be  maintained  ?     A.  Yes. 

(3)  Is  the  remedy  of  supplementary  proceedings  applicable 
to  the  collection  of  the  tax  in  this  case  ?     A.  Yes. 

These  answers  necessarily  require  a  reversal  of  the  orders 
made  by  the  courts  below. 

The  order  of  the  Appellate  Division  and  the  order  of  the 
county  judge  of  Monroe  county,  setting  aside  the  order  in 
supplementary  proceedings  granted  herein,  are,  therefore, 
reversed,  and  said  order  in  supplementary  proceedings,  dated 
January  5,  1900,  is  hereby  reinstated,  and  the  proceedings 
thereunder  remitted  to  the  County  Court  of  Monroe  county, 
with  instructions  to  proceed  therein  according  to  the  law  and 
practice  of  said  court,  with  costs  to  the  appellant  in  all  courts. 

Pabkeb,  Ch.  J.,  O'Brien,  Haight  and  Landon,  JJ.,  con- 
cur ;  Gray  and  Cullbn,  J  J.,  dissent. 

Orders  reversed,  etc. 
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William  Mansfield,  Plaintiff,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Bespondent ; 

Edward  Gustaveson,  Appellant. 

1.  Municipal  Corporations  —  Right  of  Claimant  to  Fund 
Retained  as  Indemnity  for  Damages  Caused  by  Contractor's 
Negligence.  Where  a  contract  made  by  a  city  contained,  in  compli- 
ance with  an  ordinance  thereof,  a  provision  that  the  contractor  should 
indemnify  it  against  any  claim  which  might  be  made  for  injuries  or  dam> 
ages  arising  from  the  contractor's  negligence  and  that  it  might  retain  the 
whole  or  any  part  of  the  money  due  the  contractor  until  any  suits  or 
claims  for  damages  should  be  settled  and  satisfactory  evidence  to  that 
effect  furnished,  and  the  city  has  retained  part  of  the  amount  due  to  the 
contractor  to  protect  itself  against  a  claim  presented  for  damages  alleged 
to  have  been  caused  by  negligence  of  the  contractor,  and  claimant  has 
intervened  in  an  action  brought  by  the  contractor  for  said  balance  and  . 
put  in  an  answer  setting  up  his  claim,  notice  and  presentation  thereof, 
and  alleges  that  the  city  is  retaining  sufficient  money  due  the  contractor 
to  pay  the  claim,  the  claimant  is  not  entitled  to  judgment  that  the  city 
pay  the  claim  out  of  the  fund  retained  by  it,  and  if  the  fund  did  not 
remain  in  its  hands  that  it  pay  the  judgment  in  the  same  manner  as  it  pays 
other  judgments  against  it,  since  no  attempt  was  made  to  fix  an  original 
liability  upon  the  city  for  injuries  done  by  the  contractor  to  claimant,  and 
the  city  merely  has  th^  right  to  retain  the  fund  as  indemnity  until  that 
stage  of  the  case  is  reached,  if  meantime  the  contractor  does  not  satisfy 
the  claim. 

2.  When  Claimant  Cannot  be  Subrogated  to  Rights  of  City. 
Such  a  judgment  for  claimant  cannot  be  sustained  upon  the  theory  that 
he  is  entitled  to  be  subrogated  to  the  rights  of  the  city  in  and  to  the  fund 
retained  by  it,  since  the  contractor  is  the  indemnitor,  but  not  the  surety  of 
the  city,  until  it  has  been  made  liable  for  his  defaults. 

3.  Appeal  —  Judgment  Absolute  upon  Retersal.  When  it  appears 
that  an  appellant  has  no  cause  of  action  and  would  certainly  be  defeated 
upon  a  new  trial  it  is  proper  for  the  Appellate  Division  to  direct  judg- 
ment absolute  against  him. 

Mansfield  v.  Mayor,  etc.,  of  New  York,  15  App.  Div.  316,  affirmed. 

(.\rgued  November  15,  1900;  decided  December  11,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
12,  1897,  reversing  a  judgment  in  favor  of  defendant  Gustave- 
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son  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term,  and  awarding  judgment  absolute  against  said  defendant. 

The  plaintifE  Mansfield  in  September,  1887,  sued  the  defend- 
ant, the  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  to  recover  a  balance  of  $1,000  alleged  to  be  due 
him  on  contract  with  the  city  for  the  construction  of  a  sewer. 
The  city  answered  admitting  the  contract,  the  construction  of 
the  sewer  and  non-payment  of  the  balance  of  $1,000,  and 
alleged  that  it  retained  the  same  under  the  terms  of  its  con- 
tract with  plaintiff  to  indemnify  it  against  a  claim  presented 
by  the  appellant  Gustaveson  for  damages  alleged  by  him  to 
have  been  done  to  his  real  estate  by  plaintiff's  negligent  and 
improper  work  in  constructing  the  sewer ;  that  no  evidence 
had  been  presented  to  the  city  that  the  claim  had  been  settled 
and  that  the  city  was  willing  to  pay  plaintiff  upon  proof  of 
the  discharge  of  such  claim. 

Gustaveson,  in  December,  1891,  upon  notice  to  the  parties, 
the  plaintiff  not  appearing,  the  city  opposing,  procured  an 
order  that  he  be  made  a  party  defendant  and  that  the  com- 
plaint be  amended  by  setting  out  his  interest,  and  that  he  be 
permitted  to  answer.  The  plaintiff  amended  his  complaint  by 
making  Gustaveson  a  party,  again  setting  forth  his  cause  of 
action  against  the  city,  and  adding  that  Gustaveson  made 
claim  to  damages  as  aforesaid  in  the  sum  of  $750,  but  that  the 
claim  was  not  valid.  Gustaveson  by  his  answer  alleged  that 
the  plaintiff  by  his  negligent  and  improper  work  in  construct- 
ing the  sewer  had  undermined  a  portion  of  his  lot  and  the 
corner  of  his  house  thereon  to  his  damage  $750,  and  then 
alleged  the  contract  between  the  plaintiff  and  the  city,  and 
that  he  had  given  the  city  notice  of  hb  claim  and  lien  on  the 
moneys  due  and  to  become  due  to  the  plaintiff  to  the  extent 
of  $750,  and  that  the  city  is  retaining  a  sufficient  sum  there- 
from to  pay  the  said  claim ;  and  he  demanded  personal  judg- 
ment against  the  plaintiff  and  judgment  against  the  city  for 
the  payment  thereof  by  the  city  out  of  the  fund  retained. 
The  city  served  no  further  pleading. 

The  contract   provided:    (1)   That  the   city  might  retain 
27 
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sufficient  moneys  from  the  contract  price  "  to  pay  off,  satisfy 
and  discharge  "  such  liens  for  labor  and  materials  as  had  been 
duly  tiled  under  the  lien  law  of  1878,  and  notice  thereof  given 
to  the  proper  authorities ;  (2)  And  the  said  party  of  the  sec- 
ond part  hereby  further  agrees  that  he  will  indemnify  and  save 
harmless  the  parties  of  the  tirst  part  against  and  from  all  suits 
and  actions  of  every  name  and  description  brought  against 
them,  and  all  damages  and  costs  to  which  tliey  may  be  put  by 
reason  or  on  account  of  any  injuries  or  damages  received  or 
sustained  by  any  party  or  parties,  or  his  or  their  property,  by 
or  from  the  said  party  of  the  second  part,  his  agents  or  serv- 
ants, in  the  construction  of  said  work,  or  by  or  in  consequence 
of  any  negligence  or  carelessness  in  the  performance  of  the 
work,  or  by  or  on  account  of  any  act  or  omission  of  the  said 
party  of  the  second  part,  or  his  agents  or  servants ;  and  the 
said  party  of  the  second  part  hereby  further  agrees  that  the 
whole  or  so  much  of  the  moneys  due  to  him  under  and  by 
virtue  of  this  agreement  as  shall  or  may  be  considered  neces- 
sary by  the  commissioners  of  the  department  of  public  parks, 
shall  or  may  be  retained  by  the  said  parties  of  the  first 
part,  until  all  such  suits  or  claims  for  damages  as  aforesaid 
shall  have  been  settled,  and  evidence  to  that  effect  furnished 
to  the  satisfaction  of  the  said  commissioners." 

An  ordinance  of  the  city  directed  that  "in  all  contracts  for 
work  for  the  corporation  upon  any  of  the  public  buildings  or 
in  any  public  street  or  place,  in  the  performance  of  which 
accidents  or  injuries  may  happen  to  the  person  or  property  of 
another,  a  provision  shall  be  inserted  that  the  contractor  shall 
place  proper  guards  for  the  prevention  of  accidents,  and  shall 
put  up  and  keep  at  night  suitable  and  suflScient  lights  during 
the  performance  of  the  work,  and  that  he  will  indemnify  the 
corporation  for  damages  or  costs  to  which  they  may  be  put  by 
reason  of  injury  to  the  person  or  property  of  another  resulting 
from  negligence  or  carelessness  in  the  performance  of  the 
work."     (Revised  Ordinances  of  1880,  page  121,  section  11.) 

The  case  came  on  for  trial  at  the  Equity  Term  ;  the  plaintiff 
moved  to  strike  it  from  the  calendar  upon  the  ground  that  it 
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was  a  common-law  action.  The  motion  was  denied.  The 
plaintiff  took  an  exception  and  withdrew.  The  trial  pro- 
ceeded between  the  defendants.  The  defendant  Gnstaveson 
proved  the  injury  and  how  it  was  caused,  and  the  fiUng  of  the 
proper  notices  with  the  city.  There  was  no  controversy  about 
the  facts,  and  the  court  directed  judgment  for  Gustaveson 
against  the  plaintiff  for  $750  and  costs,  and  that  the  city  pay 
the  same  out  of  the  fund  it  retained,  and  if  the  fund  did  not 
remain  in  the  hands  of  the  city  that  it  pay  the  judgment  in 
tlie  same  manner  as  it  pays  other  judgments  against  it.  The 
city  appealed ;  the  plaintiff  has  not  appealed. 

Z.  Laflin  Kellogg  and  Alfred  C.  Petti  for  appellant. 
The  clause  in  the  contract  providing  for  the  retention  by  the 
city  of  moneys  due  the  contractor  thereunder  until  all  suits  or 
claims  for  damages  had  been  settled,  inured  to  the  benefit  of 
the  defendant  Gustaveson,  and  he  became  subrogated  to  the 
rights  of  the  city  in  and  to  the  moneys  retained,  by  virtue  of 
the  doctrine  that  a  creditor  may  avail  himself  of  a  collateral 
obligation  taken  as  indemnity  to  protect  him  from  the  pay- 
ment of  a  debt  by  one  himself  liable  therefor  from  a  party 
who  had  undertaken  to  indemnify  the  former  against  his 
liability.  (  Vogel  v.  Mayor ^  etc.y  92  X.  Y.  10  ;  Goldsckinidt  v. 
Mayor y  etc.,  14  App.  Div.  135  ;  /Schumacher  v.  City  of  New 
Yorky  40  App.  Div.  320 ;  Gilbert  v.  Beach,  5  Bosw.  454 ; 
Reynolds  v.  Braithwaite,  132  Penn.  St.  416  ;  Storrs  v.  City 
of  Bufaloy  17  N.  Y.  104;  Briisso  v.  City  of  Buffalo,  90 
N.  Y.  679;  Kutiz  v.  City  of  Troy,  104  K  Y.  344;  Turner 
V.  City  of  Newburgh,  109  K  Y.  301 ;  Masterson  v.  N,  Y,  C 
cfe  JI.  li,  li,  li.  Co,,  84  N.  Y.  247.)  The  contract  was  for 
the  doing  of  public  work,  and  by  its  provisions  the  contractor 
undertook  the  performance  of  the  duty  resting  upon  the 
city  to  keep  its  streets  in  a  safe  condition  and  to  protect 
the  persons  and  property  of  the  public  from  injury.  {liobin- 
son  V.  Chamberlain,  34  X.  Y.  389 ;  K  F.  Lis,  Co,  v. 
Baldwin,  37  K  Y.  648  ;  City  of  Brooklyn  v.  7?.  C  IL  B, 
Cb.,47KY.475;  ///<?Z:^  v.  i>om,  47  N.  Y.  130 ;  McMahonv. 
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S.  A.  R.  R,  Co.,  75  N.  Y.  231 ;  LittU  v.  Banks,  85  K  Y.  258 ; 
Oook  V.  Deaji,  11  App.  Div.  123  ;  160  N.  Y.  4 ;  G.  F.  G.  L.  Co. 
V.  Yan  Vranken,  11  App.  Div.  420 ;  Convoy  v.  Gale,  5  Lans. 
346 ;  47  N.  Y.  665 ;  Stack  v.  Bangs,  6  Lans.  262.)  By  retain- 
ing  the  balance  due  to  the  contractor,  pursuant  to  the  pro- 
vision of  the  contract,  the  city  l)ecaine  a  trustee  of  the  fund 
for  the  benefit  of  the  peraon  equitably  entitled  to  it.  (i/.  cfe 
r.  Bank  v.  Mayor,  etc,  97  N.  Y.  355 ;  M.  cfe  T,  Bamk  v. 
Winap.t,  123  N.  Y.  265  ;  Mojiajidd  v.  Mayor,  etc.,  15  App. 
Div.  316.)  The  Appellate  Division  should  not  have  ordered 
final  judgment  upon  the  merits  in  favor  of  the  city  without 
ordering  a  new  trial.  {New  v.  Vil.  of  New  RocheUe,  158  N. 
Y.  41;  Benedict  v.  Arnoux,  154  N.  Y.  715;  Cana/oam,  v. 
Stuyveaant,  154  N.  Y.  89 ;  Heller  v.  Cohen,  154  N.  Y.  299 ; 
Foster  v.  Bookwalter,  152  N.  Y.  166  ;  Griffin  v.  Ma/rquardt^ 
17  N.  Y.  28.) 

John  Whalen,  Corporation  Counsel  {Theodore  Con/noly 
and  Terence  Farley  of  counsel),  for  respondent.  It  was 
incumbent  upon  the  defendant  Gustaveson,  to  support  his 
alleged  lien,  to  show  that  the  $1,000  which  the  city  had 
retained  was  due  to  plaintiflF.  {Fogg  v.  S,  R.  T.  Co,,  90  Hun, 
274 ;  Pack  v.  Mayor,  etc.,  8  N.  Y.  222 ;  Kelly  v.  Mayor,  etc., 
11  N.  Y.  432 ;  Cuf  v.  N.  dh  N  Y.  R.  Co.,  35  N.  J.  L.  17; 
Steel  V.  S,  E.  R.  Co.,  16  C.  B.  550;  Gary  v.  Chicago,  60 
111.  App.  341 ;  Broion  v.  A.  C.  Co.,  3  H.  &  C.  511 ;  Slater 
v.  Mersereau,  64  N.  Y.  138 ;  Hunt  v.  P.  R.  R.  Co.,  51  Penn. 
St.  475  ;  Stone  v.  C.  R.  Co.,  19  N.  H.  427.)  There  is  no  force 
in  the  contention  that  the  city,  by  retaining  the  balance  due 
to  the  contractor  pursuant  to  the  provisions  of  the  contract, 
became  a  trustee  of  the  fund  for  the  benefit  of  the  person 
equitably  entitled  to  it.  {M.  <&  T.  Bank  v.  Maym\  etc.,  97 
N.  Y.  355  ',  M.ib  T.  Bank  v.  Winant,  123  N.  Y.  265 ;  Bates 
v.  S.  S.  Bank,  157  N.  Y.  328.)  There  was  no  equitable  lien 
created  by  the  filing  of  the  notice.  (1  Jones  on  Liens,  §§  27, 
48,  50 ;  Wright  v.  Ellison,  1  Wall.  16 ;  Hoyt  v.  Story,  3  Barb. 
262 ;  Borden  v.  Boai^dman,  157  Mass.  410 ;  Mott  v.  C.  W.  db 
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Mfff.  Co.,  48  Kan.  12 ;  French  v.  Fix,  143  N.  Y.  90 ;  Trist 
V.  Child,  21  Wall.  441 ;  Jiogers  v.  Hosack,  18  Wend.  319 ; 
Gibson  v.  Stone,  43  Barb.  285;  McCormick  v.  Sullivan,  71 
Hun,  333.) 

Landon,  J.  We  think  this  judgment  should  be  affirmed. 
There  is  no  allegation  in  the  answer  of  the  appellant,  which  is 
practically  his  complaint,  that  the  city  was  primarily  liable  for 
the  damages  for  which  judgment  was  directed  against  the  con- 
tractor, either  as  the  author  of  his  acts,  his  master,  or  joint 
wrongdoer  with  him,  or  as  his  surety.  No  such  issue  was 
tendered  or  has  been  tried.  The  city,  pursuant  to  its  ordi- 
nance and  in  order  to  protect  itself,  if  by  possibility  it  should 
be  cast  in  damages  because  of  the  negligence  of  the  contractor, 
agreed  with  him  for  indemnity  against  such  contingent  lia- 
bility, and  to  that  end  withheld  the  balance  otherwise  due 
upon  his  contract,  because  meantime  this  appellant  had  pre- 
sented to  it  a  notice  of  the  claim  upon  which  he  has  now 
recovered  a  judgment  in  this  action  against  the  contractor. 
By  the  contract  the  city  has  a  right  to  retain  this  money  until 
proof  is  presented  to  it  that  the  claim  is  satisfied.  The  con- 
tract did  not  provide  that  the  city  might  pay  the  claim  and 
charge  the  contractor  with  the  amount.  It  can  only  charge  the 
contractor  with  it  in  case  it  shall,  because  of  its  relations  with 
him,  be  cast  in  damages  for  his  wrong  to  the  appellant,  and 
thus  be  compelled  to  pay  what,  as  between  the  contractor  and 
itself,  the  contractor  should  pay.  No  attempt  has  been  rnade 
to  fix  an  original  liability  upon  the  city  for  the  injuries  done 
by  the  contractor  to  the  appellant ;  it  has  had  no  day  in  court 
upon  that  question ;  and  hence  it  has  tlie  right  to  retain  the 
fund  until  that  stage  of  the  case  is  reached,  if  meantime  the 
contractor  does  not  satisfy  the  appellant's  judgment.  The 
city  holds  no  money  for  tlie  appellant,  but  simply  to  protect 
itself  against  the  contingency  contemplated  by  its  contract 
with  the  contractor.  It  could  take  this  indemnity  without 
incurring  any  obligation  to  the  appellant.  {French  v.  Vix^ 
143  N.  Y.  90.) 
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The  appellant's  contention,  that  he  is  entitled  to  be  subro- 
gated to  the  rights  of  the  city  in  and  to  the  fund  it  retains, 
fails,  because  of  the  reasons  already  stated.  Subrogation  is 
^^^lie  substitution  in  place  of  the  creditor  of  one,  usually  a 
surety,  who  under  the  compulsion  of  necessity,  or  for  the  pro- 
tection of  his  own  interests,  has  discharged  a  debt  for  which 
as  between  himself  and  another,  the  latter  is  primarily  liable. 
In  such  case  the  surety  or  party  paying  is  entitled  to  the 
security,  benefits  and  advantages  held  by  the  creditor.  (2 
Beach  Modern  Eq.  Juris,  section  798.) 

If  the  appellant  had  tendered  the  city  the  issue  of  its  lia- 
bility for  the  contmctor's  acts,  and  had  recovered  judgment 
against  it  upon  that  ground,  then  the  city  upon  payment  oi 
the  judgment  might  ask,  under  its  contract  with  him,  if  it 
sliould  need  to  do  3o,  to  be  subrogated  to  the  appellant's  judg- 
ment against  tlie  contractor,  so  that  it  could  assert  the  judg- 
ment against  the  contractor's  demand  for  payment  of  the 
unpaid  balance  upon  iiis  contract.  But  as  the  case  stands,  the 
contractor  is  tlie  indemnitor,  but  not  yet  the  surety  or  debtor 
of  the  city,  having  only  agreed  to  save  it  harmless  in  case  the 
latter  should  be  made  liable  for  his  defaults.  When  that 
event  happens,  the  city,  upon  discharging  its  liability  to  the 
appellant,  will  at  the  same  time  ^o  tomto  discharge  its  lia- 
bility to  the  contractor. 

The  case  is  clearly  distinguishable  from  MerchanU  and 
Traders'  Bank  v.  Mayor  (97  N.  Y.  362).  That  action  was 
to  determine  the  conflicting  claims  of  the  assignee  of  the  con- 
tractor, and  parties  wlio  had  filed  notices  of  claims  for  labor 
and  materials,  to  tlie  unpaid  part  of  the  contract  price  retained 
by  the  city.  There  was  no  lien  law  at  that  time,  and  thus  the 
city  had  not  retained  the  money  to  indemnify  or  protect  itself 
against  liens  for  labor  and  materials.  But  the  ordinance  of 
tlie  city,  passed  pursuant  to  law,  required  that  all  contracts 
for  work  done  for  the  city  should  provide  that  the  last  install- 
ment of  the  contract  price  should  be  retained  by  the  city  until 
certain  prescribed  evidence  should  be  given  that  all  persons 
who  had  furnished  labor  or  materials  to  the  contractor,  and 
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given  the  proper  notice  thereof,  and  also  that  some  balanpe^ 
therefor  was  unpaid,  liad  been  satisfied.  It  was  held  that,  as, 
the  city  did  not  retain  the  money  for  its  own  protection,  it 
must  have  been  the  meaning  of  the  ordinance,  and  of  the  con- 
tract made  in  compliance  with  its  requirement,  tliat  it  held 
the  money  for  tlie  protection  of  the  persons  furnishing  labor 
and  materials,  and  as  tlieir  trustee,  to  pay  it  to  them. 
Mechanics  and  Traders^  National  Bank  v.  Winant  (123  N. 
Y.  265)  is  to  the  same  eflEect.  In  the  case  before  us  the  city 
retained  the  balance  for  its  own  protection,  and  not  for  the 
appellant's  benefit.  In  Bates  v.  Salt  Sj/rlngs  National 
Bank  (157  N.  1.  322)  a  building  contract  provided  that  no 
payment  should  be  made  to  the  contractor  until  he  had 
obtained  a  certificate  from  the  county  clerk  that  no  unsatis- 
fied liens  were  on  file.  This  was  held  to  be  for  the  benefit  of 
the  owner,  and  not  as  creating  any  obligation  in  favor  of  third 
parties  furnishing  labor  or  materials. 

That  the  city  is  a  public  municipality  does  not  enlarge  the 
scope  of  its  contract  obligation.  That  fact  might  have  been 
important  if  the  issue  had  been  tendered  it  that  the  contractor 
was  solely  chargeable  because  he  had  assumed  to  discharge  a 
public  duty  and  was  liable  because  through  him  the  public 
duty  had  been  mal-performed  or  not  performed  at  all,  to  the 
appellant's  injury,  as  in  liohinson  v.  Cliaviberlain  (34  N.  Y. 
389)  and  cases  of  its  class. 

The  appellant  insists  that  it  was  error  for  the  Appellate 
Division  to  direct  absolute  judgment  against  him,  upon  its 
reversal,  instead  of  awarding  a  new  trial.  We  think  that  it 
does  appear  that  the  appellant  would  certainly  be  defeated 
upon  a  new  trial.  {New  v.  Village  of  New  Roclielle^  158 
N.  Y.  43.)  The  city  is  not  the  trustee  of  a  fund  in  dispute. 
The  contractor  sued  for  an  alleged  balance  due  him,  and  the 
appellant  has  no  assignment  lien  or  interest  in  it.  The  city 
may,  under  the  powers  conferred  and  duties  enjoined  upon  it 
by  law,  either  express  or  implied,  incur  obligations  either  in 
performance  or  neglect  of  performance,  and  in  some  cases  in 
mal-performance  of  its  powers  ftud  duties.    But  before  it  can 


21G  State  Bank  of  Pike  v.  Brown.  [Jan., 

Statement  of  case.  [Vol.  165. 

be  charged  with  the  obligations  which  one  individual  owes  to 
another,  the  grounds  for  that  charge  should  be  clear.  It  is 
not  enough  that  in  the  particular  case  it  can  do  so  without 
harm  to  itself,  or  that  it  has  been  indemnified  against  such 
harm,  or  even  that  the  individual  owing  the  duty  does  not 
object.  It  must  appear  that  it  is  its  duty  to  do  so.  We 
think  it  was  not  error  to  direct  judgment  absolute. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


The  State  Bank  of  Pike,  Respondent,  v,  George  M.  Brown 
et  al.,  Appellants. 

Evidence  —  ADanssiBiLiTv  op  Books  op  Bank  in  Action  against 
Sureties  on  Cashier's  Bond.  In  an  action  by  a  bank,  agninst  the  sureties 
upon  the  bond  of  its  former  cashier;  the  books  of  the  bank  and  computa- 
tions made  therefrom  are  inadmissible  in  evidence  against  such  sureties, 
where  there  is  no  proof  that  the  entries  relied  upon  were  made  by  the 
cashier  after  the  execution  of  the  bond,  or  as  to  who  made  them,  or  that  the 
persons  making  them  were  dead  or  without  the  jurisdiction  of  the  court, 
or  that  they  were  made  in  the  usual  course  of  business  in  accordance  with 
a  uniform  practice  to  make  them  when  and  precisely  as  the  transactions 
occurred. 

State  Bank  v.  Brown,  29  App.  Div.  627,  reversed. 

(Argued  November  20,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  17,  1898,  unanimously  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  a  bond  dated  January  2nd, 
1893,  signed  by  Earle  S.  White  as  principal,  and  by  the  defend- 
ants and  others  as  sureties,  to  recover  the  sum  of  $2,467.36 
alleged  to  be  due  the  plaintiflE  thereon  by  reason  of  a  breach 
of  the  condition  thereof. 
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The  bond  was  in  the  penal  sura  of  $20,000,  with  the  obliga- 
tory part  in  the  usual  form,  and  the  following  recital  and  con- 
dition underwritten  :  "  Whereas,  the  above  bounden  Earle  S. 
White  has  been  elected  Cashier  of  the  State  Bank  of  Pike, 
located  and  doing  business  in  the  Village  oi  Pike,  N.  Y.,  by 
reason  whereof  divers  sums  of  money,  goods  and  chattels,  the 
property  of  said  bank,  will  come  into  his  hands, 

"  Now,  therefore,  the  condition  of  the  above  obligation  is 
such  that  if  the  said  Earle  S.  White,  his  executors  or  adminis- 
trators or  assigns,  at  the  expiration  of  his  term  of  office  upon 
request  to  him  or  them  made,  shall  make  or  give  unto  the  said 
State  Bank  of  Pike,  or  its  agent  or  attorney,  a  just  and  true 
account  of  all  such  sums  of  money,  goods  or  chattels,  and  other 
valuable  things  as  have  come  into  his  hands,  charge  or  posses- 
sion, as  cashier  of  the  said  bank,  and  shall  pay  over  and  deliver 
to  his  successor  in  office,  or  such  other  person  as  may  be  duly 
authorized  to  receive  the  same,  all  such  sums  of  money,  goods 
and  chattels  and  other  valuable  things  as  shall  appear  to  be  in 
his  hands  and  due  by  him  to  the  said  bank  ;  then  the  above 
obligation  to  be  void,  else  to  remain  in  full  force  and  virtue." 

White  was  not  a  party  to  the  action,  but  the  answer  of  his 
sureties,  among  other  defenses,  set  forth  in  substance  a  gen- 
eral denial. 

The  referee  found  that  on  the  12th  of  April,  1892,  the 
plaintiff,  a  banking  association  incorporated  under  the  laws  of 
this  state,  employed  White  as  its  cashier ;  that  on  the  2nd  of 
January,  1893,  the  bond  in  question  was  given  ;  that  White 
ceased  to  be  cashier  on  the  15th  of  August,  1895,  and  that  he 
had  failed  to  pay  over  and  deliver  the  following  sums  which 
came  into  his  possession  as  cashier  :  $223.04  of  bills  and  notes 
discounted ;  $361.08  of  moneys  deposited  in  the  bank  by  per- 
sons not  doing  an  active  business,  and  $1,283  of  moneys 
deposited  for  which  certificates  of  deposit  were  issued.  Judg- 
ment was  directed  and  entered  for  the  sum  of  $1,867.12,  and 
after  affirmance  by  the  Appellate  Division  the  defendants 
appealed  to  this  court. 
28 
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C,  S.  Cary  for  appellants.  The  admission  in  evidence  of 
tlie  books  of  the  bank  was  error.  (  White  v.  Arnbler^  8  N.  Y. 
170 ;  O,  B.  Co.  V.  Lewis,  63  Barb.  Ill ;  0.  Nat.  Bank  v. 
Carll,  55  K  Y.  440;  Melvin  v.  Wood,  4  Abb.  [N.  S.]  441; 
KeUmn  v.  Clark,  97  N.  Y.  390 ;  Thompson  v.  Ma^Gregor, 
81  N.  Y.  592 ;  Bissell  v.  Saxton,  66  N.  Y.  55 ;  Batch  v. 
Elkins,  65  N.  Y.  489.)  None  of  the  preliminaries  necessary 
to  make  the  books  evidence,  and  memoranda  or  otherwise, 
was  presented.  {Irish  v.  Born,  84  Hun,  121 ;  Dyhnan  v. 
Northridge,  61  N.  Y.  S.  R.  863 ;  Silverman  v.  Simons,  14 
Misc.  Rep.  222 ;  Lawrence  v.  Barker,  5  Wend.  301 ;  McKay 
V.  Overton,  65  Tex.  82.) 

6r.  S.  Van  Oorder  for  respondent.  The  books  introuaoed 
in  evidence  were  the  journal  and  the  ledger,  commonly  called 
"  Daily  Statement  Register,"  and  were  kept  by  White,  and 
the  entries  therein  made  in  the  course  of  his  duties  as  cashier 
were  evidence,  both  against  him  and  his  sureties.  (Whart. 
on  Ev.  §  1212 ;  M.  L.  Ins.  Co.  v.  CaOan,  23  N.  Y.  S.  R 
629 ;  Humphrey  v.  People,  18  Hun,  393 ;  W.  Ins.  Co.  v. 
Frothingham,  122  Mass.  391;  Abb.  Tr.  Ev.  [2d  ed.]  636; 
Bank  of  Brighton  v.  Smith,\2  Allen,  243;  U.  S.  Ass7i.  v. 
Edwards,  47  Mo.  445  ;  Atlas  Bank  v.  BrowneU,  9  R.  I. 
168;  Olney  v.  Chadsey,  7  R.  I.  224;  Snell  v.  AUen,  1  Swan 
[Tenn.],  208 ;  Bartlett  v.  Board  of  Education,  59  111.  364.) 

Vann,  J.  The  burden  of  proof  was  upon  the  plaintiff  to 
show  that  the  condition  of  the  bond  was  broken  by  the  failure 
of  White,  "  at  the  expiration  of  his  term  of  office,"  and  ^'  upon 
request  to  him  "  made,  either  to  render  the  jusi;  and  true 
account  required,  or  to  pay  over  and  deliver  the  moneys  and 
other  valuable  things  which  had  come  into  his  possession  as 
cashier.  In  order  to  meet  the  burden  of  proof .  the  plaintiflE 
read  in  evidence,  under  objection  and  exception,  its  by-laws, 
which,  in  specifying  the  duties  of  the  cashier,  among  other 
things,  provided  that  he  should  "  keep  a  full  and  complete  set 
of  books  of  the  association,  showing  a  systematic  and  accurate 
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exhibit  of  tlie  affairs  of  the  association,  sucli  as  are  usually 
kept  in  well-conducted  banking  institutions."  They  also  pro- 
vided tliat  he  sliould  have  "personal  supervision  *  *  * 
of  the  taking  and  discounting  of  commercial  paper." 

Next,  without  any  preliminary  proof,  it  offered  in  evidence 
the  books  of  the  bank,  or  such  parts  thereof  as  were  applicable. 
The  books  were  separately  received  subject  to  the  objection 
that  each  was  immaterial  and  incompetent  as  against  the 
defenu:;nts,  who  duly  excepted  to  the  various  rulings  admitting 
them.  Under  exceptions  founded  on  similar  objections  certain 
computations,  made  by  a  witness  from  these  books,  were 
received,  which  tended  to  show  the  different  items  of  short- 
age precisely  as  found  by  the  referee.  The  following  ques- 
tions, rulings  and  answers  illustrate  the  nature  of  this  evidence 
and  the  method  of  introducing  it :  "  Q.  Stat«  what  yon  have 
done  with  reference  to  the  items,  bills  discounted,  in  the  same 
manner.  State  the  computation  you  have  made  and  the  state- 
ment as  contained  of  that  item  of  bills  discounted,  and  the 
result  of  your  computation  ? "  This  was  objected  to  by  the 
defendant  "  as  hnmaterial  and  incompetent ;  that  the  entries 
upon  the  books  from  which  the  computation  is  made  are  not 
evidence  as  against  the  defendants,"  and  "that  it  does  n't 
appear  that  the  defendants'  principal  made  those  entries  or 
waa  in  any  way  responsible  for  them."  Tlie  objection  was 
overruled,  the  defendants  excepted  and  the  witness  answered : 
"  I  took  the  accounts  themselves  representing  notes  and  bills 
discounted,  listed  them  and  footed  them.  I  found  there  was 
$90,313.33.  The  daily  statement  register  shows  $91,036.37, 
a  difference  of  $223.04.  That  was  a  shortage  in  the  bills  dis- 
counted. I  proved  up  the  certificates  of  deposit  and  made 
the  computation  of  them.  Q.  State  what  you  found  with 
reference  to  that."  This  was  objected  to  as  before  and  upon 
the  further  ground  that  the  certificates  of  deposit  should  be 
produced  as  they  were  the  best  evidence,  but  the  objection 
was  overruled  and  the  defendants  again  excepted.  The  wit- 
ness then  stated  his  computations  as  before  and  testified  that 
they  showed  a  shortage  in  certificates  of  deposit  of  $1,283. 
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Subsequently  the  certificates  were  produced,  but  as  to  the 
other  accounts  there  was  no  evidence  to  establish  a  breach  of 
the  condition  of  the  bond,  except  the  bare  fact  that  the  books 
showed  a  shortage.  The  expert  who  made  the  computations 
testified :  "  The  question  as  to  whether  there  was  this  dis- 
crepancy of  $223.04  is  determined  by  me  from  the  examina- 
tion of  the  entries  in  the  books  made  prior  to  January,  1893, 
and  my  examination  of  books  and  bills  receivable,  as  I  found 
them  on  August  15th,  1895."  This  necessarily  included  entries 
made  before  the  bond  was  given. 

After  the  books  and  computations  were  thus  received  it 
appeared  that  the  journal  and  ledger  were  kept  principally  by 
"White,  but  that  the  auxiliary  books  were  kept  by  other  per- 
sons, one  of  whom  was  living  within  the  state  at  the  time  of 
the  trial.  It  did  not  appear  whether  White  was  then  within 
reach  of  a  subpoena  or  not,  but  it  was  shown  that  he  dis- 
appeared about  the  15th  of  August,  1895,  and  no  further 
evidence  was  given  on  the  subject. 

The  entries  made  by  White  after  the  bond  was  given,  were 
admissible  against  his  sureties,  because  they  were  the  acts  of 
their  principal  relating  to  the  money  and  property  in  his 
custody  which  they  had  promised  he  should  account  for  and 
pay  over.  The  entries  read  in  evidence,  however,  did  not 
appear  to  have  been  made  by  him.  The  defendants  were  not 
responsible  for  the  way  in  which  he  discharged  his  general 
duties  as  cashier,  but  only  for  his  failure  to  render  a  just 
account  of  what  came  into  his  hands  in  that  capacity  and  to 
pay  over  and  deliver  accordingly.  They  were  strangers  to 
the  books  of  the  bank.  They  had  no  right  of  access  to  them, 
and  the  entries  made  therein  by  persons  other  than  White 
were  no  more  binding  upon  them  than  upon  the  pnblic  gen- 
erally. Neither  the  books  nor  the  by-laws  are  referred  to  in 
the  bond.  The  duties  imposed  upon  White  by  the  bond  were 
not  those  imposed  upon  him  by  the  by-laws,  and  the  former 
were  not  to  be  performed  until  after  the  latter  had  ceased 
through  the  expiration  of  his  term  of  office  as  cashier.  The 
bond  did  not  make  the  books  evidence,  and,  aside  from  the 
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entries  made  by  White  after  the  date  of  the  bond,  they  could 
be  lawfully  received  against  the  defendants  to  the  extent  only 
that  they  were  admissible  against  strangers  generally,  accord- 
ing to  the  principles  of  the  common  law  governing  the 
subject. 

Without  any  preparatory  proof  the  books  were  admitted  in 
solido  as  evidence  jpe?'  se  against  the  sureties.'  They  were 
received  upon  the  mere  statement  that  they  were  the  books  of 
the  bank  made  by  a  witness  who  never  saw  them  until  after 
White  had  ceased  to  be  cashier.  There  was  no  proof  of  orig- 
inal entries  by  the  persons  who  made  them  and  none  even  of 
their  handwriting,  custom  or  duties.  The  testimony  subse- 
quently given  did  not  relieve  the  situation,  for,  while  it 
appeared  that  the  journal  and  ledger  were  mainly  kept  by 
White,  it  did  not  appear  that  the  entries  in  question  were  made 
by  him,  and  the  auxiliary  books  were  kept  by  other  persons, 
one  of  whom,  at  least,  could  have  been  produced  as  a  witness. 
The  computations  were  not  admissible  unless  the  books  were 
admissible,  because  they  w^ere  made  solely  from  the  books  and 
were  of  no  importance  except  as  summary  statements  of  the 
contents  of  the  hooks.  They  were  made  in  part  from  entries 
of  an  earlier  date  than  the  bond. 

All  the  entries,  except  those  made  by  White  after  the  exe- 
cution of  the  bond,  were  hearsay  evidence  as  against  the 
defendants.  They  were  the  written  statements  of  third  per- 
sons, made  without  the  sanction  of  an  oath,  with  no  proof  as 
to  who  made  them,  or  that  the  person  making  them  was  dead, 
or  without  the  jurisdiction  of  the  court,  or  that  they  were  made 
in  the  usual  course  of  business  in  accordance  with  a  uniform 
practice  to  make  them  when  the  transactions  occurred  and  to 
make  them  precisely  as  they  occurred.  For  aught  that  appears 
they  may  have  been  false  when  made  to  the  knowledge  of  the 
person  making  them.  Neither  tlie  books  nor  the  computa- 
tions made,  therefore,  were  admissible  against  the  defendants, 
because  the  necessary  conditions  precedent  were  not  complied 
with  by  the  plaintiff.  {Ocean  Nat  Banlc  v.  Cat^ll^  55  N.  Y. 
440  ;  White  v.  Ambler^  8  N.  Y.  170  ;  Bank  of  Monroe  v.  Cul- 
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ver,  2  Hill,  631 ;  Brewster  v.  JDoane^  2  Hill,  537.)  This  case 
should  not  be  confounded  with  those  which  authorize  books  to 
be  read  in  evidence  after  a  proper  foundation  has  been  laid 
{Smith  V.  Smith,  163  N.  Y.  168  ;  Matter  of  McGoldrick  v. 
Traphagen,  88  N.  Y.  334 ;  First  Nat  Bank  of  WhiUhaJl 
V.  Tisdale,  84  N.  Y.  655 ;  Voshurgh  v.  Thayer,  12  Johns. 
461 ;  1  Greenl.  Ev.  [14th  ed.]  §  115 ;  2  Wharton  on  Ev.  [3d 
ed.]  §  681 ;  2  Rice  on  Ev.  815),  nor  with  those  which  sanc- 
tion as  competent  entries  made  upon  tlie  books  of  a  copartner- 
ship in  the  regular  course  of  business  as  against  the  copartners 
having  access  thereto.  {Hotopp  v.  Hvher,  160  N.  Y.  524 ; 
Flour  City  NaL  Bank  v.  Widener,  163  N.  Y.  276.)  We  do 
not  hold  that  the  pertinent  entries  in  the  books  were  not 
admissible  under  any  circumstances,  but  simply  thai,  they  were 
not  admissible  when  offered,  and  were  not  made  admissible 
by  any  evidence  subsequently  received. 

As  the  books  were  the  foundation  of  the  judgment  ren- 
dered by  the  referee  as  to  all  of  the  recovery,  at  least,  except 
the  part  relating  to  certificates  of  deposit,  the  incompetent 
evidence  necessarily  affected  the  result  and  requirea  a  reversal. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

O'Brien,  Bartlett,  Haioiit,  Martin,  Landon  and  Cul- 
LEN,  JJ.,  concur. 

Judgment  reversed,  etc. 


Mary  T.  ITppingtox,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

1.  Municipal  C'ohpouationh  —  Public  Improveicents  —  Conse* 
t^UENTiAL  Damages.  AVhcre  a  mimicipal  corporation  has  general  authority 
by  statute  to  make  a  public  improvement  in  a  public  street,  which  does 
not  involve  direct  encroachment  upon  private  property,  it  is  not  liable  for 
consequential  damages,  unless  they  are  caused  by  negligence,  miscoDduct 
or  want  of  skill  on  the  part  of  its  servants  or  agents. 

2.  Construction  of  Sewer  —  Liability  for  Consequential  Dam- 
ages TO  Abutting  Property.  A  municipal  corporation  is  not  charge- 
able with  such  negligence  in  the  selection  of  a  route  or  the  adoption  of  a 
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plan  for  a  sewer  as  will  render  it  liable  for  consequential  damages  not 
caused  by  willful  misconduct  to  the  property  of  an  abutting  owner,  pro- 
duced by  the  settling  of  the  ground  in  front  of  his  premises  due  to  the  work 
of  construction,  when  the  sewer  was  lawful,  was  duly  authorized  by  stat- 
ute, and  the  route  selected  was  a  proper  one,  and  the  plan  adopted  had 
been  in  general  use  for  years,  was  carefully  prepared  to  protect  both  pub- 
lic and  private  interests  and  was  reasonably  safe. 

8.  Independent  Contbactors — When  Municipality  not  Liable 
FOR  Their  Nbolioence.  Where  a  municipal  corporation  has  power  to 
let  a  contract  for  the  construction  of  a  sewer,  and  it  enters  into  such  a  con- 
tract with  competent  contractors,  doing  an  independent  business,  who 
agree  to  furnish  the  necessary  materials  and  labor  and  make  the  entire 
improYement  according  to  specifications  prepared  in  advance  for  a  lump 
sum,  or  its  equivalent,  they  are  not  the  servants  or  agents  of  the  city,  but 
are  independent  contractors,  and  the  city  is  not  liable  for  their  negligence, 
even  when  it  reserves  the  right  to  change,  inspect  and  supervise  to  the 
extent  necessary  to  produce  the  result  intended  by  the  contract,  provided 
the  plan  is  reasonably  safe,  the  work  is  lawful,  is  not  a  nuisance  when 
completed,  and  there  is  no  interference  therewith  by  municipal  officers, 
which  results  in  injuiy. 

UppingUm  v.  City  of  Neio  York,  44  App.  Div.  680,  affirmed. 

(Submitted  November  21,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
October  13,  1899,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  by  an  abutting  owner  upon  Greene 
avenue,  in  the  borough  of  Brooklyn,  to  recover  damages 
alleged  to  have  been  sustained  from  injuries  to  her  house 
through  the  construction  of  a  sewer  by  means  of  an  open 
trench  in  said  street.  The  sewer  is  known  as  a  relief  sewer, 
laid  to  carry  off  surface  water  which,  after  heavy  storms,  flooded 
a  portion  of  the  city  quite  remote  from  the  plaintiff's  property. 

Upon  the  trial  there  was  evidence  tending  to  show  that  the 
trench,  dug  for  the  purpose  of  laying  the  sewer,  caused  the 
ground  to  settle  in  front  of  the  plaintiff's  premises  and  injured 
her  house  to  the  extent  of  $1,500,  as  claimed  by  her,  although 
the  jury  upon  the.  first  trial  assessed  her  damages  at  the  sum 
of  $500.  The  verdict  was  set  aside,  however,  upon  appeal, 
and  a  new  trial  was  granted  on  the  ground  that  she  had  not 


\ 
\ 

\ 
\ 

224  TJppiNQTON  V,  Onr  of  New  York.  [Jan., 

Statement  of  case.  [Vol.  165. 

made  out  a  caneo  of  action.  Upon  the  second  trial,  which  is 
now  under  review,  the  same  facts  appeared,  and  at  the  close 
of  all  the  evidence  the  trial  judge  directed  a  verdict  for  the 
defendant. 

Greene  avenue  is  a  public  street,  70  feet  wide  and  35  feet 
from  curb  to  curb.  It  is  well  built  up  with  dwellings  upon 
either  side,  ranging  from  2^  to  3^  stories  in  height.  The 
most  of  the  buildings  stand  back  10  feet  from  the  line  of 
the  street,  while  some,  including  that  of  the  plaintiff,  stand 
upon  the  line.  The  soil  under  the  street  is  compact  gravel 
and  sand,  and  contains  boulders,  some  of  which  are  four  or 
five  feet  in  diameter.  The  deptli  of  the  excavation  in  front 
of  the  plaintiff's  premises  was  about  35  feet,  the  width  at  the 
top  18  feet,  and  the  sewer  was  10  feet  in  diameter,  when 
measured  inside.  The  entire  length  of  the  sewer,  including 
branches,  was  more  than  three  miles,  but  for  the  most  of  that 
distance  the  diameter  ranged  from  five  feet  to  12  inches, 
although  for  a  part  of  the  way  it  was  from  12  to  15  feet. 

The  work  was  let  to  the  firm  of  James  J.  Moran  &  Co., 
who  agreed  to  construct  the  sewer  according  to  the  specifica- 
tions, and  furnish  all  the  materials  and  labor  required,  for  a 
given  sum  per  running  foot,  varying  with  the  size.  The 
method  of  construction  provided  by  the  specifications  was 
through  an  open  trench,  to  "  be  opened  one  foot  wider  on  each 
side  than  the  exterior  diameter  of  the  sewer,"  which  was  to 
be  twelve  feet.  The  sides  of  the  excavation  were  to  be 
"  supported  with  suitable  plank  and  shoring,  whenever  neces- 
sary." The  contractors  were  required  at  their  own  expense  to 
"shore  up,  protect,  restore  and  make  good,  as  may  be  neces- 
sary, all  buildings,  walls,  fences,  or  other  properties  which 
may  be  disturbed  or  injured  during  the  progress  of  the  work ; " 
"  to  do  everything  necessary  to  protect,  support  and  sustain  the 
buildings  on  both  sides  of  the  street,"  and  were  to  "  be  held 
responsible  for  all  damages  which  may  happen  to  neighboring 
properties."  A  sufficient  quantity  of  timber  and  plank  waste 
be  kept  constantly  upon  the  ground  and  used  "  as  required  for 
bracing  and  sheathing  the  sides  of  the  excavation."     Before 
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breaking  ground  written  notice  of  at  least  twenty-four  hours 
was  to  be  given  to  all  persons  whose  interests  might  be  affected 
by  operations  under  the  contract.     The  contractors  were  to 
promptly  remove  the  surplus  earth,  relay  crosswalks,  replace 
broken  stones,  regrade  and  repave  the  streets  to  the  extent 
required  by  the  work,  and  keep  the  materials  excavated  so 
trimmed  as  to  be  of  as  little  inconvenience  as  possible  to  the 
public  and  the  adjoining  tenants.     All  damages  resulting  to 
buildings,  etc.,  through  the  negligence  of  the  contractors  were 
to  be  paid  by  them,  and  they  were  required  to  give  a  bond  to 
indemnify  the  city  against  all  suits  brought  on  account  of  inju- 
ries sustained  through  the  construction  of  the  work,  "  or  by  or 
on  account  of  any  act  or  omission  of  "  the  contractors  or  their 
agents.     In  addition  to  this,  the  city  was  authorized  to  retain 
enough  money  otherwise  going  to  the  contractors  to  make  good 
all  losses  to  third  persons.     The  city  engineer  was  to  "  have 
the  right  to  regulate  the  excavation,"  and  not  "  more  than  400 
feet  of  trench  "  was  to  be  opened  at  one  time  without  his  per- 
mission, while  the  commissioner  of  city  works  was  authorized 
to  "  change  at  his  discretion  the  amount  of  all  the  various 
kinds  of  work  and  materials  and  structures."     The  contract- 
ors were  required  to  observe  all  the  ordinances  of  the  common 
council  in  relation  to  obstructing  the  streets,  and  "  in  all  cases 
of  rock  blasting  the  blast "  was  "  to  be  carefully  covered  with 
heavy  timber,  according  to  the  ordinances  of  the  common 
council "  relating  to  the  subject,  "  which  ordinances  shall  be 
strictly  observed."     If  any  person  employed  by  the  contractor 
should  "  appear  to  the  engineer  to  be  incompetent  or  disor- 
derly "  he  was  to  be  discharged  and  not  employed  again  with- 
out permission.     The  engineer,  with  the  consent  of  the  com- 
missioner, had  power  "  to  vary,  extend  or  diminish  the  quantity 
of  work  during  its  progress  without  vitiating  the  contract."     It 
was  also  provided  that ''  all  explanations  and  directions  neces- 
sary to  the  carrying  out  and  completing  satisfactorily  the  dif- 
ferent descriptions  of  work  contemplated  and  provided  for 
under  this  contract  will  be  given  by  said  enghieer."     The  city 
had  the  right  to  inspect  the  work  and  materials  to  see  that 
29 
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they  corresponded  with  the  specifications.  Any  materials  or 
implements  brought  upon  the  ground  which  the  engineer 
"  should  deem  to  be  of  improper  description  or  improper  to  be 
used  in  the  work,"  were  to  be  removed  forthwith.  The  con- 
tractors were  to  have  charge  of  and  be  responsible  for  the 
entire  line  of  work  until  its  completion  and  acceptance,  and 
were  not  to  be  paid  for  any  part  thereof  until  the  whole  sewer 
was  finished.  The  specifications  contained  many  provisions 
relating  to  details  of  the  work  that  are  usually  found  in  munici- 
pal contracts  for  the  building  of  sewers. 

The  plaintiff's  lot,  as  described  in  her  deed,  begins  at  a  fixed 
point  "  on  the  southerly  side  of  Greene  avenue,"  and  the  third 
course  runs  "  to  tlie  southerly  side  of  Greene  avenue  and 
thence"  by  the  fourth  course  "  westerly  along  Greene  avenue 
to  the  place  of  beginning."  The  liouse  on  said  lot  consisted 
of  three  stories  and  a  basement  and  cost  $9,300. 

Further  facts  are  stated  in  the  opinion. 

James  Troy  for  appellant.  The  power  to  build  this  sewer 
was  merely  permissive  and  discretionary,  {Morton  v.  Mayor^ 
etc.,  140  N.  Y.  207;  Cogswell  v.  iT.  Z.,  iT.  H,  cfe  //.  i?.  r! 
Co,,  103  ]SI.  Y.  10 ;  Hill  v.  Mayor,  etc.,  139  N.  Y.  495 ;  D., 
L.  (&  TT.  R.  R.  Co.  V.  City  of  Buffalo,  158  N.  Y.  266; 
Se\fert  v.  City  of  Brooklyn,  101  K  Y.  136.)  A  contractor 
io  only  independent  when  not  subject  to  the  orders,  directions 
or  control  of  his  employer,  but  whenever  the  latter  reserves 
the  rigiit  to  order,  direct  or  control  the  former  in  ihe  perform- 
ance of  the  work,  the  contractor  is  to  the  extent  of  such 
reservation  the  mtre  agent  or  servant  of  the  employer,  who 
is  liable  for  injuries  resulting  from  his  negligence.  In 
constructing  the  sewer  on  Greene  avenue  the  contractors 
were  the  agents  and  servants  of  the  city.  {Ooldschmid  v. 
Mayor,  etc.,  14  App.  Div.  135.)  If  the  city  had  the  right 
to  control  the  manner  of  doing  any  of  the  work,  although 
the  contractors  were  otherwise  independent,  it  is  liable  for 
negligence  to  that  extent.  {Storrs  v.  City  of  Utica,  17  K. 
Y.  104 ;  Goldschmid  v.  Maxjor,   etc.,    14   App.   Div.   135.) 
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The  general  rule  exempting  an  employer  from  liability  for  the 
negligence  of  an  independent  contractor  does  not  apply  where 
the  contract  requires  the  performance  of  work  intrinsically 
dangerous,  however  skillfully  performed ;  in  such  a  case  the 
party  authorizing  the  work  is  justly  regarded  as  the  autlior  of 
the  mischief  resulting  from  it,  whether  he  does  the  work  him- 
self or  lets  it  out  by  contract.  (2  Dillon  on  Mun.  Corp.  [^Ith 
ed.]  §§  1029,  1031 ;  White  v.  Mayor,  etc.,  15  App.  Div.  443; 
Ooldschmid  v.  Mayor,  etc,,  14  App.  Div.  135;  Weber  v. 
Buffalo  Ey.  Co,,  20  App.  Div.  292.)  The  city  is  liable  for 
the  continuance  of  the  work  without  change  of  plan  or  pre- 
caution after  notice  that  injury  would  follow.  {Seifert  v. 
City  of  Brooklyn,  101  N.  Y.  136.)  Injuries  occasioned  by 
negligence  involve  liability  to  the  full  extent  thereof. 
( Vaughan  v.  Vaughan,  3  Bing.  [N.  C]  468 ;  MUbum  v. 
Fowler,  27  Hun,  568 ;  Finegan  v.  Echerson,  32  App.  Div. 
233 ;  Finegan  v.  Echerson,  26  Misc.  Kep.  574.) 

Oeorge  W,  Wingate  for  property  owners.  The  Appellate 
Division  was  in  error  in  assuming  that  because  the  deed  to 
the  plaintiff  did  not  extend  to  the  center  of  the  street  that  the 
city,  as  the  owner  of  said  highway,  had  the  same  right  to 
make  excavations  therein  as  the  common  law  permitted  to  be 
done  by  an  individual  upon  property  which  adjoined  that  of 
another.  {Ratcliffe  v.  City  of  BrooUyn,  4  N.  Y.  203  ;  L. 
1894,  ch.  481,  §  1,  subd.  4;  L.  1886,  ch.  583,  tit.  14,  §  59; 
charter  of  Brooklyn,  1873,  tit.  2,  §  26.)  The  excavation 
which  was  made  through  Greene  avenue  for  the  construction 
of  the  sewer  in  question  was  of  such  a  magnitude  as  consti- 
tuted a  diversion  of  the  street  from  the  purposes  for  which  it 
was  dedicated  and  which,  therefore,  entitled  the  abutting 
owners  to  recover  the  damages  which  they  sustained  through  . 
such  diversion.  {Bolim  v.  M,  El,  R,  Co,,  129  N.  Y.  587; 
Lahr  V.  M.  El,  R.  Co,,  104  N.  Y.  268 ;  N,  Y,  Nat,  E,  Bank 
V.  M.  El.  R.  Co,,  108  N.  Y.  660.)  The  Appellate  Division 
was  in  error  in  treating  this  matter  as  one  of  consequential 
damages.    {Am.  B.  N,  Co,  v.  N,  Y,  El,  R,  R,  Co.,  129  JS".  Y, 
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271.)     The  rule  in  regard  to  independent  contractors  lias  no 
application.     (4  Dillon  on  Man.  Corp.  [4th  ed.]  §§  1029, 1031.) 

John  Whalen^  Corporation  Counsel  (  WiUiam  J.  Carr  and 
Ji,  Percy  Chittenden  of  counsel),  for  respondent.  Public 
officers  lawfully  employed  in  making  public  improvements, 
and  corporations  engaged  in  the  performance  of  work  of  a 
public  nature  authorized  by  law,  are  not  liable  for  consequen- 
tial damages  occasioned  by  it  to  others,  unless  caused  by  mis- 
conduct, negligence  or  unskillfulness.  {Atwater  v.  Trustees 
ViL  of  Cam,(mdaigua^  124  N.  Y.  602 ;  Eadcliff  v.  Mayor^ 
etc,  4  N.  Y.  195;  Bellinger  v.  N.  T.  C  li.  B,  Co.,  23  N. 
Y.  42;  Mayer  Y.  N.  T.  C.dkH.E.  Ji.  R.  Co.,  88N.  Y.351; 
mine  V.  N.  T.  C  dh  U.  R.  R.  R.  Co.,  101 N.  Y.  98 ;  Booth 
V.  R,,  W.  i&  0.  T.  R.  R.  Co.,  140  N.  Y.  270 ;  Engel  v.  Eureka 
Clu\  137  N.  Y.  103  ;  Benner  v.  A.  D.  Co.,  134  N.  Y.  156; 
2  Dillon  on  Mun.  Corp.  §  991 ;  City  of  Quincy  v.  Tones,  76 
111.  231 ;  HaU  v.  Bristol,  L.  K.  [2  0.  P.]  322.)  The  plans 
adopted  by  the  city  were  reasonably  safe  and  proper,  and  care 
and  skill  were  employed  in  their  adoption.  {Ely  v.  City  of 
Rochester^  26  Barb.  136.)  The  contractor  was  not  negligent. 
{Benner  v.  A.  D.  Co.,  134  N.  Y.  156 ;  Booth  v.  R.,  W.  ds 
0.  T.  R.  R.  Co.,  140  N.  Y.  267 ;  French  v.  Yix,  2  Misc. 
Rep.  316.)  The  city  was  not  liable  for  its  contractor's  negli- 
gence, because  the  work  was  not  necessarily  dangerous,  and 
the  contractor  was  independent.  {Engel  v.  Eureka  Clvh,  137 
N.  Y.  103;  Ooldschmidw.  Mayor,  etc.,  14  App.  Div.  138; 
Tiedeman  on  Mun.  Corp.  §  329  ;  McCafferty  v.  S.  D.  cfe  1\ 
M.  R.  R.  Co.,  61  N.  Y.  178 ;  KeUy  v.  Mayor,  etc.,  11  K  Y. 
432 ;  Pack  y.  Mayor,  etc.,  8  N".  Y.  222 ;  Erie  v.  Vavlkirhs,  85 
Penn.  St.  247 ;  Samuelson  v.  Cleveland,  49  Mich.  164 ;  Blumb 
V.  City  of  Kansas,  84  Mo.  112  ;  Cuff  v.  N.  &  N.  T.  R.  Co., 
35  N.  J.  L.  17 ;  Charlock  v.  Freel,  125  N.  Y.  357.) 

Vank,  J.  When  a  municipal  corporation  has  general 
authority  by  statute  to  make  a  public  improvement  in  a  public 
street,  which  does  not  involve  direct   encroachment  upon 
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private  property,  it  is  not  liable  for  consequential  damages, 
nnless  they  are  caused  by  negligence,  misconduct  or  want  of 
skill  on  the  part  of  its  servants  or  agents.  (Attoater  v.  Trw«- 
tees  of  Ccmandaigua^  124  N.  Y.  602 ;  Radcliff  v.  Mayor ^  etc.^ 
4  N.  Y.  195  ;  Tra/naportation  Co.  v.  Chicago^  99  U.  S.  635  ; 
2  Dillon  on  Munic.  Corps.  §  1029 ;  Shearman  &  Redfield's 
Negligence,  §  272.)  In  such  cases  the  corporation  is  the  agent 
of  the  state,  and  acts  done  in  the  proper  exercise  of  govern- 
mental powers  do  not  make  such  ageni  liable  at  common  law, 
even  if  they  indirectly  affect  but  do  not  directly  invade  private 
property.  If  the  work  is  unlawful,  the  injury  willful,  or  the 
damages  are  owing  to  the  failure  of  the  proper  authorities  to 
exercise  due  care  or  skill,  tliere  is  no  exemption  from  liability, 
even  when  the  undertaking  is  wholly  for  the  benefit  of  the 
public. 

The  relief  sewer,  which  is  the  subject  of  this  controversy, 
was  lawful,  because  it  was  built  wholly  in  a  public  street,  with- 
out encroaching  upon  private  property,  and  was  duly  author- 
ized by  statute.  Such  damages  as  were  inflicted  upon  abut- 
ting property  were  an  indirect  result  of  the  work  and  were 
not  caused  by  willful  misconduct.  The  controlling  question 
is  whether  they  were  owing  to  the  omission  of  some  munici- 
pal duty,  or,  in  other  words,  whether  the  city,  through  its 
representatives,  was  guilty  of  negligence,  which  includes 
want  of  skill  whenever  tJie  exercise  of  skill  is  required  by 
law.  This  question,  for  convenience,  may  be  resolved  into 
the  following  subordinate  questions :  (1)  Whether  the  defend- 
ant was  negligent  in  selecting  an  improper  route  or  adopting 
an  •  improper  plan  for  the  construction  of  the  sewer ;  (2) 
whether  James  J.  Moran  &  Company  were  independent  con- 
tractors, as  that  phrase  is  known  in  law  ;  (3)  whether  said  con- 
tractors, if  not  independent,  were  negligent  in  executing  the 
work. 

The  city  was  not  obliged,  at  its  peril,  to  select  the  best  pos- 
sible route  or  to  adopt  the  best  possible  plan,  provided  the 
route  selected  and  the  plan  adopted  were  reasonably  safe. 
While  the  statute  which  conferred  the  power  did  not  provide 
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that  this  particular  sewer  should  be  built  in  any  particular 
street,  it  was  without  limitation,  and,  hence,  the  city  had  con- 
trol of  the  method  of  making  the  improvement.  The  route 
and  plan  adopted  promoted  the  interest  of  the  public,  but  two 
experts  called  by  the  plaintiff  testified,  in  view  of  what  had 
happened  and  not  in  anticipation  of  what  might  happen,  that 
constniction  by  means  of  a  tunnel  would  have  caused  less 
settling  of  the  ground  and  less  danger  to  abutting  property 
than  construction  by  an  open  trench.  The  city  employed 
engineers  conceded  to  be  competent,  who,  after  long  and  careful 
study  of  the  subject,  recommended  the  route  and  plan  finally 
determined  upon.  That  the  route  thus  selected  was  a  proper 
one,  according  to  the  evidence,  does  not  admit  of  discussion. 
The  city  was  bound  to  exercise  due  care  to  see  that  the  plan 
decided  upon  was  reasonably  safe,  but  its  *'  rights  were  supe- 
rior to  those  of  persons  engaged  in  work  private  in  character." 
{Atwater  v.  Trustees,  supra,)  The  plan  adopted  had  been 
in  general  use  for  years.  It  was  carefully  prepared  to  protect 
both  public  and  private  interests.  The  tunnel  plan,  while 
safer  in  most  respects,  is  dangerous  to  eome  extent,  as  well  as 
more  expensive.  It  causes  less  settling  of  the  ground  and 
prevents  interference  with  travel,  but  inspection  is  more  diflS- 
cult  and  inferior  work  less  apt  to  be  discovered.  It  was  not 
in  general  use,  for  almost  all  sewers  in  this  country,  at  the 
time  the  plan  was  adopted,  were  laid  in  open  cuts.  "  The 
tunnel  is  the  exception,  not  the  rule."  There  are  three  meth- 
ods of  tunneling,  known  as  the  timber,  shield  and  pilot  sys- 
tems* One  of  the  plaintiff's  experts  condemned  the  timber 
method  as  dangerous  at  the  place  in  question,  and  testified 
that  the  pilot  system  was  the  best,  although  he  had  never  seen 
it  in  operation.  The  other  expert  sworn  for  the  plaintiff  also 
preferred  the  pilot  system,  but  said  that  he  had  never  used  it 
and  that  it  was  of  recent  origin.  Even  by  the  pilot  system 
there  are  intervals  of  time  when  portions  of  the  earth  above 
are  unsupported  before  the  sustaining  plates  are  put  in,  and 
while  the  interval  is  short,  subsidence  of  the  soil  may  take 
place  before  the  support  is  adjusted. 
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Engineering  conditions  required  the  sewer  to  be  placed 
about  35  feet  beneath  the  surface  of  the  street  in  front  of  the 
plaintiifB  property,  which  left  insufficient  lateral  pressure  of 
the  soil  to  prevent  undue  vertical  pressure  upon  tlie  work  of 
excavating  a  tunnel.  A  sewer  only  10  feet  in  diameter  can- 
not be  conveniently  built  by  means  of  a  tunnel,  owing  to  the 
lack  of  room  for  workmen,  and  the  city  had  never  used  that 
method  under  the  circumstances  named.  The  inconvenience 
of  building  a  sewer  but  10  feet  wide  by  the  tunnel  method 
was  illustrated  by  actual  experience  on  the  work  in  question, 
as  it  was  necessary,  for  a  part  of  the  way,  to  tunnel  under  a 
hill  eighty  feet  high,  yet  the  contractor  testified  that  he  asked 
and  obtained  permission  from  the  city  authorities  to  make  a 
sewer  12  feet  in  width,  without  additional  charge,  although 
the  contract  called  for  one  only  10  feet  wide.  Even  that  tun- 
nel, at  that  depth,  caused  some  damage  to  abutting  property,  and 
it  cost  $58  more  per  running  foot  than  whero  a  cut  was  made. 

Furthermore,  there  was  a  sewer  in  actual  use  12  feet  below 
the  surface  of  the  street,  which,  in  case  of  leakage,  might 
flood  the  tunnel  and  make  it  dangerous  to  adjacent  property 
through  settling  of  the  moist  soil.  The  city  wished  to  remove 
that  sewer  from  the  street  altogether,  which  would  have  been 
impossible  except  by  the  trench  system.  The  presence  of 
boulders  in  the  soil  made  the  tunnel  plan  less  feasible  than  it 
otherwise  would  have  been.  The  experience  of  the  city  was 
against  it.  No  expert  expressly  condemned  the  plan  adopted, 
and  a  large  majority,  including  those  of  the  highest  standing 
and  greatest  experience,  preferred  it.  The  specifications  made 
careful  provision  to  protect  the  property  of  abutting  owners 
by  shoring,  sheathing  and  otherwise,  as  well  as  to  compel  the 
contractors  to  make  good  any  loss  that  might  happen. 

The  fact  that  the  engineers  of  the  city  expected  there  would 
be  some  damage  to  sidewalks  and  stoops  before  they  adopted 
the  plan  does  not  show  that  it  was  defective,  because  some 
damage  would  have  resulted  from  any  plan.  Consequential 
damages,  more  or  less  serious,  naturally  result  from  making 
extensive  improvements  in  a  public  street  occupied  with  dwel- 
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lings  standing  upon  either  side.  The  city,  however,  is  not 
liable  therefor  at  common  law  so  long  as  they  are  confined  to 
consequences  that  are  the  necessary  and  usual  result  of  the 
proper  exercise  of  the  power  to  make  tlie  improvement.  A 
change  of  grade  may  leave  some  houses  too  high  and  others 
too  low,  either  to  look  well  or  to  be  conveniently  used  with 
reference  to  the  street,  yet,  even  if  the  change  is  such  as  to 
endanger  their  stability,  the  city  is  not  responsible  at  common 
law,  although  the  subject  has  been  regulated  by  statute  to  some 
extent  in  certain  cities.  {RadcUff  v.  Mayor,  etc.,  supra) 
As  was  said  in  Atwater  v.  Trustees  {supra),  which  is  an 
instructive  case,  "serious  injury  to  property  may  be  occa- 
sioned by  the  lawful  exercise  of  powers  of  public  character 
pursuant  to  law,  and  if  the  work  is  carefully  and  skillfully 
performed  the  consequences  may  be  damnum  absque  injuria 
when  the  legislature  has  provided  for  no  compensation.  In 
such  case  the  protection  of  the  owner  of  property  not  taken 
or  appropriated,  which  may  be  subjected  to  hazard  or  injury, 
is  in  the  care  and  skill  to  be  observed  by  those  engaged  in  the 
execution  of  the  work.  If  they  fail  to  do  that  they  are  liable 
for  the  consequences  of  such  failure.'' 

"We  think  the  evidence  before  us,  even  with  every  permis- 
sible inference  drawn  in  favor  of  the  plaintiff,  would  not 
permit  a  jury  to  find  that  the  plan  of  construction  was  not 
reasonably  safe.  While  some  facts  bearing  on  the  principal 
question  were  in  controversy,  the  uncontradicted  evidence, 
when  considered  in  connection  with  those  facts,  assuming 
them  to  be  found  according  to  the  plaintiff's  theory,  left  no 
question  of  fact  as  to  the  reasonable  safety  of  the  plan. 

WTien  a  municipal  corporation  furnishes  its  own  materials 
and  makes  a  public  improvement  through  agents  selected  by 
itself,  with  power  to  discharge  them  at  will,  and  to  direct 
them  as  to  details  of  the  work,  they  are  its  servants,  and  the 
master  who  selects  and  controls  them  is  liable  for  their  negli- 
gence. They  are,  so  to  speak,  the  hands  and  arras  of  the  city, 
to  do  its  will,  as  the  hands  and  arms  of  a  man  do  his  will. 

When,  however,  the  city  has  power  to  let  the  work  and  it 
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enters  into  contract  with  competent  contractors,   doing  an 
independent  business,  who  agree   to   furnish   the   necessary 
materials  and  labor  and  make  the  entire  improvement  accord- 
ing to  specifications  prepared  in  advance,  for  a  lump  sum,  or 
its  equivalent,  they  are  not  the  servants  or  agents  of  the  city, 
but  are  independent  contractors,  and  the  city  is  not  liable  for 
their  negligence,  even  when  it  reserves  the  right  to  change, 
inspect  and  supervise  to  the  extent  necessary  to  produce  the 
result  intended  by  the  contract,  provided  the  plan  is  reason- 
ably safe,  the  work  is  lawful,  is  not  a  nuisance  when  com- 
pleted, and  there  is  no  interference  therewith  by  municipal 
officers,  which  results  in   injury.     {Berg   v.    Parsons^   156 
N.  Y.  109 ;  Engel  v.  Eureka  Clul,  137  N.  Y.  100 ;  BuUer  v. 
Townaend,  126  N.  Y.  105  ;  Charlock  v.  Fred,  125  N.  Y.  357 
Ilerrington  v.   Village  of  Lansinghurgh,  110  N.  Y.  145 
FergxiBon  v.  HuhheU,  97  N.  Y.  507 ;  Town  of  Pierrepont  v 
IxyveUsa,  72  N.  Y.  211 ;  Kelly  v.  The  Mayor,  11  K  Y.  432 
Pack  V.  The  Mayor,  8  N.  Y.  222 ;  Blake  v.  Ferris,  5  N.  Y 
48 ;  Reedie  v.  London  &  N.  W.  Rway  Co.,  4  Exch.  244 
Overton  v.  Freeman,  21  L.  J.  C.  P.  52.)     Independence  ot 
control  in  employing  workmen  and  in  selecting  the  means  of 
doing  the  work  is  the  test  usually  applied  by  courts  to  deter- 
mine whether  the  contractor  is  independent  or  not. 

James  J.  Moran  &  Company,  as  competent  contractors, 
undertook  the  independent  business  of  building  the  sewer  in 
question  with  their  own  materials  and  their  own  men,  for, 
by  specific  agreement,  they  were  to  furnish  both.  They 
represented  the  will  of  the  defendant  as  to  the  result  of  the 
work,  but  not  as  to  the  means  of  doing  it.  The  men,  the 
machinery  and  the  details  were  all  under  their  control.  The 
city  could  not  employ  workmen  for  them,  nor  direct  the  work- 
men employed  by  them.  It  could  not  select  the  tools  and 
appliances  to  be  used,  nor  require  them  to  be  used  in  any  par- 
ticular way  or  at  any  particular  time.  The  will  of  the  con- 
tractors, not  of  the  city,  controlled  in  these  respects.  While 
certain  municipal  officers  could  require  the  contractors  to 
discharge  incompetent  workmen,  that  did  not  make  the  work- 
30 
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men  not  discharged  the  servants  of  the  city,  nor  empower  it  to 
fill  the  places  of  those  discharged  with  men  of  its  own  selection. 

Stipulations  to  secure  faithful  compliance  with  the  specifica- 
tions on  the  part  of  the  contractors  do  not  make  them  servants 
of  the  city,  as  was  held  in  Kelly  v.  The  Mayor  {supra)^  where 
the  contract  contained  the  following  clause:  "The  whole 
work  to  be  done  under  the  direction  and  to  the  entire  satisfac- 
tion of  the  commissioner  of  repairs  and  supplies,  the  super- 
intendent of  roads  and  the  surveyor  having  charge  of  the 
work."  The  contractor  in  that  case  also  "  agreed  to  do  the 
work,  to  take  all  necessary  precautions  for  the  prevention  of 
accidents  or  injuries  to  persons  or  property  and  to  indemnify 
the  corporation  against  all  loss  or  damage  by  reason  of  any 
neglect  or  unskillfulness  in  its  performance."  The  court  said : 
"  The  clause  in  question  clearly  gave  to  the  corporation  no 
power  to  control  the  contractor  in  the  choice  of  his  servants ; 
that  he  might  make  his  own  selection  of  workmen  will  not  be 
denied.  This  right  of  selection  lies  at  the  foundation  of  the 
responsibility  of  a  master  or  principal  for  the  acts  of  his  servant 
or  agent.  *  *  *  As  a  general  rule  certainly  no  one  can 
be  held  responsible  as  principal  who  has  not  the  right  to  choose 
the  agent  from  whose  act  the  injury  flows.  *  *  *  The 
object  of  the  clause  relied  upon  was  not  to  give  to  the  com- 
missioner of  repairs  and  the  other  officer  named  the  right  to 
interfere  with  the  workmen  and  direct  them  in  detail  bow  they 
should  proceed,  but  to  enable  them  to  see  that  every  portion 
of  the  work  was  satisfactorily  completed.  It  authorized  them 
to  prescribe  what  was  to  be  done,  but  not  how  it  was  to  be 
done  nor  who  should  do  it." 

So  in  Pack  v.  The  Mayor  (supra)  the  contract  provided 
that  the  work  was  to  be  done  according  to  certain  specifica- 
tions, and  the  contractor  also  agreed  to  "  conform  the  work  to 
such  further  directions  as  should  be  given  by  the  street  com- 
missioner and  one  of  the  city  surveyors,"  yet  it  was  held  that 
this  was  "  nothing  more  than  a  stipulation  for  a  change  of  the 
specification  of  the  work,  as  stated  in  the  contract,  at  fixed 
prices  provided  therein.     It  does  not,  as  the  court  below  held. 
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make  Eiley  the  immediate  servant  of  the  defendants  nor  give 
to  them  any  control  over  him  as  to  the  manner  or  otherwise 
in  which  he  should  conduct  the  blasting."  See,  also,  Char- 
lock V.  Freel  (125  N.  Y.  357),  where  the  city  reserved  the 
right  to  "  vary,  extend  or  diminish  the  quantity  of  work  dur- 
ing its  progress  "  and  authorized  the  engineer  to  fix  the  price 
of  all  work  not  included  in  the  contract. 

As  was  said  by  the  learned  Appellate  Division,  the  ''  super- 
visory powers  related  to  the  character  of  the  work  performed 
for  the  then  cifey  of  Brooklyn  and  not  to  the  relations  of  the 
contractors  with  third  persons."  Those  relations  were  not 
interfered  with  by  the  city,  which,  however,  made  careful 
provision  for  the  protection  of  abutting  property  by  shoring  it 
up,  sheathing  the  trench  and  the  like,  but  leaving  to  the  con- 
tractors full  control  of  the  means  and  method  of  doing  it. 
While  the  contract  provided  that  it  should  be  done,  it  did  not 
provide  how  it  should  be  done.  "  To  make  the  city  liable  it 
must  have  the  power  to  direct  and  control  the  manner  of  per- 
forming the  very  work  in  which  the  carelessness  occurred." 
(  Vogel  V.  The  Mayor,  92  N.  Y.  10,  18.) 

James  J.  Moran  &  Co.  were  not  servants  employed  in  the 
business  of  a  master  and  subject  to  his  control  as  to  all  parts 
of  the  work,  but  were  independent  contractors  engaged  in 
making  an  entire  improvement,  free  from  control  as  to  the 
manner  of  performance,  although  subject  to  instructions  as  to 
results.  The  plan  was  reasonably  safe,  the  work  was  lawful, 
was  not  interfered  with  by  the  city  to  the  injury  of  the  plain- 
tiff and  was  not  a  nuisance  when  performed.  We  think  the 
city  was  liable  neither  for  the  negligence  of  the  contractors 
nor  that  of  their  agents  or  servants. 

The  contractors  were,  of  course,  liable  for  their  own  negli- 
gence, but  the  conclusion  already  reached  makes  it  unneces- 
sary to  consider  that  subject  upon. this  appeal. 

The  judgment  should  be  aflSrmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  IIaioht,  Martin  and 
Landon,  JJ.,  concur. 

Judgment  affirmed. 
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Bertha  Hirsch  et  al.,  Respondent,  *».  David  Mater, 
Appellant. 

1.  Interpleader.  One  who  assists  in  procuring  an  order  of  inter- 
pleader and  consents  that  upon  payment  into  court  of  the  fund  in  con- 
troversy he  be  substituted  as  defendant  cannot  raise  the  question 
whether  the  original  defendant  could  have  maintained  an  action  of  strict 
interpleader. 

2.  Substituted  Dependant.  A  party  to  whom  an  insurance  policy 
has  been  assigned  as  collateral  security,  and  who,  in  an  action  thereon, 
consents,  upon  payment  of  the  fund  into  court,  to  be  substituted  as 
defendant  in  place  of  the  insurance  society,  cannot,  in  such  equitable 
action,  avail  himself  of  the  objection  that,  since  he  had  the  legal  'itle  to 
the  policy,  the  plaintiffs  could  not  have  recovered  against  the  insur- 
ance society,  or  that  in  an  action  at  law  he  might  have  recovered  the  full 
amount  of  the  policy  from  the  society. 

8.  Insurance  Policy  as  Collateral  Security — Distribution  of 
Proceeds.  A  mortgagee,  substituted  by  an  order  of  interpleader  as  defend- 
ant in  an  action  against  a  life  insurance  society  upon  a  policy  which  has  been 
assigned  to  him  as  collateral  security,  is  not  entitled  to  payment  from  the 
fund  of  a  deficiency  judgment  recovered  against  the  beneficiary,  where, 
in  consideration  of  the  withdrawal  of  the  answer  interposed  by  the  bene- 
ficiary in  the  foreclosure  suit,  the  mortgagee  had  agreed  to  release  the 
policy  from  liability  for  the  mortgage  indebtedness  and  to  thenceforth 
hold  it  only  as  security  for  premiums  paid. 

4.  Failure  to  Redeem.  The  assignee  of  an  insurance  policy,  who 
holds  it  as  collateral  security  for  premiums  paid  and  under  an  agreement 
to  reassign  it  upon  repayment  of  the  premiums  advanced,  is  not  entitled 
to  the  whole  fund,  where  redemption  was  not  made,  in  the  absence  of  a 
provision  for  the  forfeiture  of  the  beneficiary's  rights  in  case  of  failure 
to  redeem. 

5.  Redemption  Agreement  —  Effect  upon  Beneficiary- o  Rights. 
An  agreement  that,  upon  repayment  of  premiums  advanced,  the  assignee 
of  an  insurance  policy  will  reassign  it  to  the  insured  or  his  legal  representa- 
tives does  not  transfer  the  beneficiary's  title  to  the  proceeds  of  the  policy, 
where  reassignment  was  not  made  and  the  term  "legal  representatives" 
manifestly  intended  whoever  should  be  the  beneficiary  incase  of  the  death 
of  the  insured. 

ffirscJi  V.  Mayer,  31  App.  Div.  627,  affirmed. 

(Argued  November  21,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 25,  1898,  affirming  such  part  of  a  judgment  of  Special 
Term  as  is  in  favor  of  tlie  plaintiffs. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

B.  Lewinson  and  Max  J.  Kohler  for  appellant.  Judg- 
ment against  plaintiffs  should  have  been  directed  for  total 
failure  to  establish  any  title  to  the  money  owing  by  the  insur- 
ance company  which  it  deposited  in  court  after  obtaining  an 
order  of  interpleader.  {Bassett  v.  Leslie,  123  N.  Y.  396 ; 
Ddancy  v.  Murphy^  24  Hun,  503  ;  Chamhetdairi  v.  Almy^  3 
Misc.  Rep.  555  ;  Vmdble  v.  N.  T.  B.  F.  Ins.  Co.,  17  J.  &  S. 
481  ;  Kohn  v.  Jacobs,  4  Misc.  Kep.  265  ;  Ileyman  v.  Smad- 
heck,  6  Misc.  Rep.  527  ;  McCreery  v.  Inge,  49  App.  Div.  133 ; 
St.  John  V.  A.  M.  L.  Ins.  Co.,  13  N.  Y.  31 ;  Wright  v.  M. 
B.  L.  Asm.,  118  N.  Y.  237 ;  Ilutchings  v.  Miner,  46  N.  Y. 
456.)  The  effect  of  the  agreement  of  February  12,  1894, 
taken  in  connection  with  the  earlier  uncianceled  assignment  of 
the  policy  to  defendant,  absolute  on  its  face,  is  to  vest  him 
with  the  entire  legal  and  equitable  interest  in  the  policy. 
{Brennan  v.  Crouch,  32  N.  Y.  S.  R.  273 ;  125  N.  Y. 
763;  Steinback  v.  Diepenhrock,  1  App.  Div.  417.)  The 
action  being  equitable  in  character,  the  deficiency  judg- 
ment counterclaimed  in  the  5th  paragraph  of  the  answer 
should  have  been  allowed  in  any  event  and  said  judgment  is 
allowable  in  favor  of  defendant  as  an  equitable  set-off.  {Cal- 
mer y.  A.  G.  Co.,  21  App.  Div.  556 ;  Bohleher  v.  ^Vaelden, 
150  N.  Y.  405 ;  S.  B.  Co.  v.  Iha,  155  N.  Y.  224 ;  Richards 
V.  La  Tourette,  119  N.  Y.  54 ;  Davidson  v.  Alfaro,  16  Ilun, 
353 ;  80  N.  Y.  660  ;  Clute  v.  Warner,  8  App.  Div.  40 ;  Mat- 
ter of  Hatch,  155  N.  Y..4qi;.;  Casserly  v.  Witherhee,  119  K 
Y.  522;  Westray  v.  27:  /S;  18  Wall.  322  ;  Umted  v.  Ingror 
ham,  75  N.  Y.  251.) 

Louis  Wertheimer  for  respondents. 

Landon,  J.  The  plaintiffs  brought  their  action  against  the 
Provident  Life  Assurance  Society  to  recover  $5,000,  the  pro- 
ceeds of  the  policy  issued  by  the  society  on  the  life  of  their 
father,  Jacob  Hirsch,  and  payable  upon  his  death  to  their 
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mother,  Jeanette  Hirscli.  Jacob  Hirsch  died  September  30, 
1894:.  The  complaint  alleged  that  Jeanette  Hirsch,  on  Octo- 
ber 18th,  1894,  assigned  the  said  policy  and  all  her  interest  in 
the  moneys  payable  under  it  to  the  plaintiffs. 

The  assurance  society  then  obtained  an  order  upon  the 
appearance  and  consent  of  the  plaintiffs  and  the  present 
defendant,  David  Mayer,  that  upon  payment  into  court  to  the 
credit  of  the  action  of  $5,030.83,  David  Mayer  be  substituted 
as  defendant  in  tlie  action  in  place  of  the  society,  and  that  it 
be  discharged  from  liability  either  to  the  plaintiff  or  said 
Mayer.  Thereupon  the  assurance  society  paid  the  money  into 
court,  and  the  action  was  continued  between  the  present  par- 
ties. In  their  supplemental  complaint  the  plaintiffs  deny  that 
the  defendant  has  any  claim  to  the  fund,  but  in  their  reply  to 
his  answer  they  admit  his  claim  to  $629.33,  premiums  advanced 
by  him  upon  the  policy.  The  defendant  by  his  answer  alleges 
that  the  policy  was  assigned  to  him  as  security  for  the  pay- 
ment of  whatever  moneys  Jacob  Hirsch  should  become  indebted 
to  him,  and  asks  to  be  allowed,  in  addition  to  the  $629.33, 
$80  for  rent  and  $2,275.43,  the  amount  of  a  deficiency  judg- 
ment recovered  against  Jeanette  Hirsch  upon  a  mortgage 
given  by  her,  also  to  secure  the  same  indebtedness  of  Jacob 
Hirsch  to  him.  It  is,  therefore,  not  necessary  to  inquire,  as 
the  appellant  insists  we  should,  whether  the  assurance  society 
could  have  maintained  an  action  of  strict  interpleader.  The 
appellant  assisted  in  procuring  the  order  of  interpleader,  and 
thus  the  payment  of  the  fund  into  court,  to  the  end  that  the 
rights,  legal  and  equitable,  of  the  plaintiffs  and  himself  therein 
as  they  should  assert  them  in  their  pleadings  should  be  deter- 
mined, and  the  fund  distributed  accordingly. 

The  defendant  held  the  legal  title  to  the  policy  by  virtue  of 
an  assignment  tliereof  to  him  by  the  assured,  Jacob  Hirsch, 
and  the  beneficiary,  Jeanette  Hirsch,  dated  June  4th,  1891, 
but  the  assignment  was  then  made  "  as  collateral  security  for 
the  repayment  to  said  David  Mayer  of  certain  moneys,"  in 
which  the  said  Jacob  Hirsch  was  indebted  to  tlie  defendant 
At  the  time  of  this  assignment  the  defendant  also  held  a  bond 
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and  mortgage  executed  by  plaintiflPs  assignor,  Jeanette  Hirech, 
to  Mathilda  Hirsch,  and  assigned  to  him,  which  assignment 
the  trial  court  fonnd  ^^  defendant  claims  was  m£tde  to  secure 
the  same  indebtedness."  In  the  assignment  by  the  benefic- 
iary, Jeanette  Hirsch,  to  the  plaintiffs,  it  was  recited  that  the 
proceeds  of  the  policy  were  subject  to  the  claim  of  David 
Mayer,  to  whom  the  policy  was  assigned  as  collateral  security 
for  certain  payments,  and  that  he  was  in  possession  of  the  policy, 
but  the  amount  of  his  claim  was  unknown  to  the  assignor,  and 
the  assignment  was  of  "  all  my  right,  title  and  interest  in  and 
to  any  and  all  moneys  to  which  I  may  now  be  and  at  any  time 
hereafter  may  become  entitled  under  the  policy." 

It  may  be  that  in  the  action  at  law  brought  by  the  plaintiffs 
against  the  assurance  society,  the  objection  that  the  legal  title 
to  the  policy  was  in  the  defendant,  and  that  the  plaintiffs  had 
mistaken  their  remedy,  would  have  been  valid,  and  also  that 
if  the  defendant  had  brought  his  action  at  law  against  the 
society  he  could  have  recovered  the  full  amount  of  the  policy ; 
in  which  case  he  would  have  held  the  amount  equitably  due 
the  beneficiary  as  her  trustee,  or  as  trustee  of  the  plaintiffs, 
her  assignees,  but  the  defendant  cannot  avail  himself  of  such 
an  objection  in  this  equitable  action  which  by  his  consent  has 
been  substituted  for  the  plaintiffs'  action  at  law,  and  also  for 
any  he  might  bring. 

Under  the  pleadings  as  both  parties  have  framed  them  the 
action  is  in  equity  in  which  the  defendant  should  be  awarded 
80  much  of  the  fund  as  will  satisfy  his  just  claims  upon  it, 
and  the  plaintiffs  be  awarded  the  remainder.  {Clark  v. 
Mosher,  107  N.  Y.  118.)  This  the  trial  court  held,  and  there- 
upon stated  the  account  between  the  parties.  Only  one  item 
of  the  account  needs  disoussion. 

On  February  12,  1894,  Jacob  Hirsch  was  still  owing  the 
defendant  more  than  $5,000.  The  defendant  had  begun  an 
action  to  foreclose  the  mortgage  above  mentioned.  The 
mortgagor,  the  said  Jeanette  Hirsch,  had  served  an  answer  to 
the  complaint  raising  issues  which  threatened  his  defeat  and 
would  have  necessitated  a  trial.     In  consideration  of  her  with- 
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drawing  her  answer,  the  defendant  on  that  day  executed  and 
deUvered  to  Jeanette  Hirsch  an  agreement  in  which,  after 
reciting  the  said  assignment  to  him  of  the  insurance  policy  as 
collateral  security,  substantially  as  stated  above,  this  recital 
was  made :  "  Wliereas,  restitution  and  full  and  complete  satis- 
fiiction  has  been  made  to  said  David  Mayer  of  said  moneys  so 
collected  as  aforesaid,"  and  the  further  recital  that  David 
Mayer  had  paid  certain  premiums  upon  said  policy  and  it  was 
likely  he  would  pay  more;  the  agreement  provided,  that 
on  the  repayment  to  him  at  any  time  within  three  months 
from  the  first  payment  of  premiums  paid  by  him  after  March 
1st,  1894,  of  the  total  of  his  said  payments  up  to  the  time  of 
such  repayment,  David  Mayer  "  will  reassign  said  policy  to 
Jacob  Hirsch  or  his  legal  representatives,"  and  that  if  Jacob 
Hirsch  should  himself  pay  the  premiums  thereafter  accruing, 
but  should  not  redeem  the  policy  before  its  maturity,  then  said 
Mayer  should  reimburse  himself  from  the  proceeds  of  the  policy 
in  the  amount  of  his  payments  and  interest,  "and  the  balance 
shall  be  paid  to  Jeanette  Hirsch  or  her  legal  representatives." 

Jeanette  Hirsch  withdrew  her  answer.  Mayer  obtained 
judgment  of  foreclosure  and  sale,  and  after  the  sale  and  before 
the  death  of  Jacob  Hirsch,  also  a  judgment  for  the  deficiency 
for  $2,745.43,  on  which  execution  was  issued  and  returned 
unsatisfied.  The  trial  court  refused  to  allow  the  amount  of 
that  judgment  out  of  the  fund.  In  this  there  was  no  error. 
The  agreement  of  February  12,  1894,  discharged  as  to  the 
policy  the  debts  for  which  the  defendant  held  it  as  collateral 
security,  and  he  thenceforth  held  it  only  as  security  for  the 
payments  which  he  had  made  or  might  make  thereon  for  pre- 
miums with  interest,  and  these  sums  the  judgment  allows  him. 

The  judgment  for  deficiency  is  upon  account  of  the  indebt- 
edness of  Jacob  Hirsch,  as  to  which  the  policy  was  released. 
The  judgment  was  obtained  because  of  such  release.  That 
release  was  in  equity  as  effectual  after  the  recovery  of  the 
deficiency  judgment  as  before  it,  otherwise  the  release  would 
not  have  been  substantial,  as  the  parties  intended  it  should  be. 
The  policy  was,  therefore,  in  equity  exempt  from  counter- 
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claim  or  offset  in  favor  of  the  defendant  in  the  hands  of  the 
assignor  when  she  transferred  her  interest  in  it  to  the  pLiin- 
tiffs.  The  plaintiffs  do  not  seek  to  recover  anything  from  the 
defendant ;  their  claim  is  against  the  fund,  wliich  is  by  the 
defendant's  agreement  exempt  from  liability  for  Jacob  Hirsch's 
debts,  to  secure  which  it  was  originally  assigned. 

The  defendant  also  insists  that  the  defendant  is  legally 
entitled  to  the  whole  fnnd  because  Jacob  Ilirsch  did  not 
"  redeem"  the  policy  by  paying  the  defendant  the  premiums 
he  advanced ;  but  there  is  no  provision  for  the  forfeiture  of 
the  beneficiary's  riglits  because  of  such  omission,  and  none  will 
be  implied. 

The  provision  that  the  defendant,  upon  such  redemption, 
would  assign  the  policy  to  Jacob  Hirsch  or  his  legal  represen- 
tatives, did  not  transfer  the  beneficiary's  title  to  the  proceeds 
of  the  policy  to  them  (1)  because  no  such  assignment  was 
made ;  (2)  because  the  term  " legal  representatives"  was  mani- 
festly intended  to  embrace  wlioever  should,  in  case  of  the 
death  of  Jacob  Hirsch,  be  the  beneficiaries,  and  was  not 
intended  to  displace  Jeanette  Ilirsch,  if  she  should  be  living. 

The  judgment  should  be  aflirmed,  with  costs. 

Pabker,  Ch.  J.,  O'Bbien,  Baktlett,  Haioht,  Mabtin 
and  Vann,  JJ.,  concur. 

Judgment  afiirmed. 


"William  H.  St.  John,  Appellant,  'y.  The  New  York 
Central  and  Hudson  River  Kailroad  Company, 
Respondent. 

Negligence  —  Injuries  Received  at  Railroad  Crossing  —  Ques- 
tions OP  Pact.  In  an  action  against  a  railroad  company  to  recover  for 
personal  injuries  received  at  a  crossing,  from  which  the  flagman  whose 
duty  it  was  to  caution  pedestrians  as  to  the  movement  of  trains  was 
absent,  by  one  who,  while  waiting  between  tracks  for  the  passage  of  a 
train  in  front  of  him,  was  struck  by  a  timber  projecting  from  one  of  the 
cars  and  thrown  against  another  train,  which  had  been  taking  coal  some 
one  hundred  and  eighty  feet  from  such  crossing  and  while  he  was  wait- 
ing liad  started  and  was  passing  rapidly  on  the  track  behind  him,  the 
questions  as  to  whether  the  defendant  was  negligent  or  not,  whether  the 
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place  where  the  plaintiff  was  standing  was  a  reasonably  safe  one  under 
the  circumstances  if  the  trains  bad  been  passing  each  other  in  a  normal 
condition,  and  whether  the  plaintiff  was  free  from  contributory  negli- 
gence, should  be  submitted  to  the  jury. 
St.  John  V.  N.  T,  G.  dt  H.  R.  R  R.  Co..  24  App.  Div.  626,  reversed. 

(Argued  November  19,  1900;  decided  January  8, 1901.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
December  30,  1897,  upon  an  order  of  the  Appellate  Division 
in  the  fourth  judicial  department,  overruUng  plaintiff's  excep- 
tions, ordered  to  be  heard  in  the  first  instance  by  the  Appel- 
late Division,  denying  a  motion  for  a  new  trial,  and  dismissing 
the  complaint  on  the  merits. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  Van  Voorhis  for  appellant.  The  question  of  neg- 
ligence on  the  part  of  the  defendant  should  have  been  sub- 
mitted to  the  jury.  {Bushby  v.  JST.  T.,  Z.  E.  ife  W.  R.  It 
Co.,  107  K  Y.  374;  Gale  v.  N.  T.  C.  ife  //.  R.  R.  R.  Co., 
76  N.  Y.  594 ;  Payne  v.  T.  <&  B.  R.  R.  Co.,  83  N.  Y.  572; 
SchUd  V.  C  P.,  N,  dh  K  R.  R.  Co.,  133  N.  Y.  446 ;  S.  &  R. 
on  Neg.  [4th  ed.]  §§  457,  468 ;  T.  cfe  C.  R.  R.  Co.  v.  Mai7ie, 
67  111.  298 ;  Stam  v.  Southern  R.  Co.,  1  Abb.  [N.  C]  438 ; 
T.,  etc.,  R.  R.  Co.  v.  i^oodall,  2  Tex.  App.  471 ;  Ddbiecki  v. 
Sharp,  88  N.  Y.  203.)  It  was  a  question  of  fact  for  the  jury 
whether  the  plaintiff  was  free  from  contributory  negligence. 
{Wither  v.  N.  T.  C.  cfe  JL  R.  R.  R.  Co.,  8  App.  Div.  138 ; 
McNamara  v.  iT.  T.  C.  <&  II.  R.  R.  R.  Co.,  136  N.  Y.  650 ; 
DoUn  V.  I),  cfe  //.  C.  Co.,  71  N.  Y.  285 ;  Wilhur  v.D.,  L.  cfe 
F.  R.  R.  Co.,  85  Ilun,  155 ;  Rodrian  v.  if.  Y.,  K  H.  cfe 
//.  R.  R.  Co.,  125  N.  Y.  526  ;  Zuoack  v.  N.  Y.,  L.  E.  &W. 
R.  R.  Co.,  160  N.  Y.  362  ;  Dyer  v.  E.  Ry.  Co.,  71  K  Y.  236 ; 
Judson  v.  C  V.  R.  R.  Co.,  158  N.  Y.  597  ;  Beckwith  v.  N. 
Y.  C.  cfe  //.  R.  R.  R.  Co.,  54  Ilun,  446 ;  Beach  on  Contrib. 

Neg.  §  196 ;  Joiies  v.  E.  T.  V.  cfe  G.  R.  R.  Co.,  128  U.  S.  443.) 

«^ 

Edward  Ilarris  for  respondent.  Xo  negligence  was  shown 
on  the  part  of  the  defendant.  {Chrystal  v.  T.  cfe  B.  R.  li. 
Co.,  105  N.  Y.  164.) 
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Bartlett,  J.  The  plaintiff  seeks  to  recover  of  the  defend- 
ant damages  for  injuries  received  on  tlie  29th  day  of  Novem- 
ber, 1896,  while  crossing  the  tracks  of  the  latter  at  University- 
avenue,  in  the  city  of  Rochester.  The  avenue  at  that  point 
crosses  some  fifteen  tracks  of  the  defendant  at  an  angle. 

At  about  three  o'clock  in  the  afternoon  of  the  day  in  ques- 
tion the  plaintiff  and  his  friend,  Johnson  French,  sought  to  cross 
the  tracks  of  the  defendant  on  University  avenue,  approaching 
the  same  from  the  north.  After  crossing  a  number  of  dead 
and  switch  tracks,  the  plaintiff,  in  advance  of  his  friend,  who 
had  lagged  behind  for  some  reason,  crossed  a  track  known  as 
number  one  and  stepped  into  a  space  of  seven  feet  and  two 
inches  between  it  and  the  track  immediately  south ;  his  pro- 
gress was  at  that  point  arrested  by  a  shifting  train  backing  west 
on  the  last-named  track. 

It  appears  that  both  the  plaintiff  and  French  observed,  when 
nearing  these  tracks  from  the  north,  that  there  was  a  freight 
train  facing  east  and  standing  some  hundred  and  eighty  feet  to 
the  west  of  University  avenue  on  track  number  one,  engaged 
in  taking  coal  for  the  engine. 

French  testified  that  when  he  started  along  somewhat  rap- 
idly to  overtake  the  plaintiff,  the  latter  was  standing  in  the 
position  already  described,  and  the  freiglit  train  on  track  num- 
ber one  had  started  up  and  was  running  rapidly  towards  the  east. 

French  further  stated  that  his  object  was  to  induce  the 
plaintiff  to  recross  track  number  one  toward  the  north  until 
the  shifting  train  on  the  track  south  of  it  had  passed  ;  that  as 
he  approached  track  number  one  he  called  out  to  the  plain- 
tiff, who  did  not  hear  him,  and  he  then  hurried  over  to  his  side, 
in  front  of  the  approaching  freiglit  train  and  stood  with  him 
between  the  moving  trains  ;  that  the  freight  train  going  east 
on  track  number  one  was  running  at  least  fifteen  miles  an 
hour.  He  further  testified  as  follows :  "  While  I  was  stand- 
ing there,  something  hit  me  on  the  shoulder  and  jostled  me 
around,  and,  of  course,  I  looked  at  it  at  once  and  saw  it  hit 
Mr.  St.  John ;  being  a  taller  man  than  I  was,  it  struck  him 
square  on  the  shoulder ;  it  was  a  projecting  stick  of  some  kind, 
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projecting  from  one  of  the  cars  that  was  backing  up ;  it  was 
an  open  car  with  a  side,  I  think,  about  that  liigh  (illustrating) ; 
such  a  car  as  is  used  for  coal  and  lumber.  *  *  *  After 
the  stick  struck  Mr.  St.  John  it  drove  him  into  the  running 
train,  and  he  struck  his  head  against  the  side  of  a  car  loaded 
witli  hogs.  Those  cars  are  built  up  with  slat  work  on  the 
inside  and  square  posts  on  the  outside,  so  as  to  give  air  to  the 
cattle.  He  stnick  against  one  of  those  posts  on  the  car,  I 
should  judge ;  then  he  fell  to  the  ground.  *  *  *  I  started 
right  after  him,  and  as  he  crawled  he  turned  to  go  under  this 
running  train ;  I  grabbed  him ;  that  is,  he  crawled  towards  the 
cattle  train  going  east." 

This  witness  and  the  plaintiff  further  testified,  under  cross- 
examination,  that  they  did  not  hear  any  whistle  or  bell  from 
the  rapidly  approaching  freight  train,  although  when  seeking 
to  rejoin  the  plaintiff  from  the  north,  as  already  described, 
French  observed  that  the  freight  train  was  leaving  the  coaling 
station  on  the  west,  but  tlie  plaintiff's  attention  was  evidently 
fixed  upon  the  shifting  train  backing  west  immediately  in  front 
of  him  on  the  track  south  of  number  one. 

French  stated  in  his  direct  examination  that  the  stick  which 
projected  from  the  car  of  the  train  that  was  backing  up 
appeared  to  be  about  three  and  one-half  to  four  inches  wide, 
and  that  it  projected  from  eighteen  to  twenty  inches  from  tlie 
car.  It  was  proved  that  cars  project  over  the  rail  from  eigh- 
teen to  twenty-two  inches. 

Assuming  the  projection  of  the  cars  to  have  been  eighteen 
inches,  the  plaintiff  was  standing  in  a  clear  space  of  only  four 
feet  two  inches,  when  both  trains  were  passing,  and  if  it  was 
encroached  upon  by  a  piece  of  timber  projecting  over  eigliteen 
or  twenty  inches  from  the  car,  it  is  obvious  that  plaintiff's 
position  was  one  of  extreme  peril. 

The  witness  French,  being  shorter  than  the  plaintiff  and 
standing  east  of  him,  encountered  the  timber  first,  which  just 
grazed  his  shoulder,  while  the  plaintiff,  receiving  the  full 
force  of  the  blow,  was  knocked  against  the  rapidly  moving 
freight  train  and  would  have  crawled  under  it,  as  he  was 
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evidently  dazed,  if  his  friend  bad  not  prevented  bim  bj  main 
force  from  so  doing. 

It  appears  that  the  flagman  usually  on  duty  on  the  north 
side  of  this  crossing  was  absent  on  this  occasion,  or  at  least 
was  not  observed  at  his  post. 

The  plaintiff  was  removed  to  the  hospital  and  the  surgeon 
in  charge  testified  that  iiis  skull  was  fractured  and  that  some 
loose  bones  were  taken  out  and  other  pieces  elevated  into 
their  pi'oper  position  ;  that  the  nose  had  been  broken  and  some 
pieces  of  that  had  to  come  out,  especially  at  the  upper  pai-t. 

Tlie  plaintiff  testified  in  substance  that  he  was  a  well  man 
before  this  injury,  but  that  he  has  been  an  invalid  ever  since, 
suffering  from  pains  in  the  head  and  grave  disturbances  of  the 
nervous  system. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  counsel 
moved  for  a  nonsnit  on  three  grounds :  That  the  plaintiff  had 
failed  to  make  out  any  cause  of  action  ;  that  the  plaintiff  had 
failed  to  prove  any  negligence  on  the  part  of  the  defendant 
causing  or  contributing  to  the  accident ;  that  the  plaintiff  had 
failed  to  show  himself  free  from  contributory  negligence,  but, 
on  the  contrary,  upon  the  evidence  ia  the  case,  he  had  shown 
gross  contributory  negligence.  The  motion  was  granted  and 
the  plaintiff  duly  excepted. 

The  trial  judge  ordered  that  the  exceptions  taken  by  the 
plaintiff  be  heard  in  the  first  instance  by  the  Appellate  Divis- 
ion. The  latter  court  overruled  the  exceptions  and  denied 
a  motion  for  a  new  trial  with  a  divided  court,  two  justices 
dissenting. 

The  learned  counsel  for  the  plaintiff  insists  that  the  question 
of  negligence  on  the  part  of  the  defendant  should  have  been 
submitted  to  the  jury,  and  that  there  were  four  distinct  acts 
on  the  part  of  the  defendant  which  contributed  to  the  plain- 
tiff's injury :  (1)  It  wjis  negligence  on  the  part  of  the  defend- 
ant to  start  the  train  upon  track  number  one  without  proper 
warning  by  whistle  or  bell,  advising  the  plaintiff  of  the 
approach  of  that  train,  his  attention  being  absorbed  by  the 
noise  of  the  train  passing  immediately  in  front  of  him  on 
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the  track  soutli  of  number  one.  (2)  If  the  place  where  the 
plaintiff  stood  was  unsafe,  it  was  negligence  on  the  part  of  the 
engineer  on  track  number  one  to  start,  while  the  train  on  the 
track  next  south  waa  moving  over  the  crossing.  (3)  That  it 
was  a  question  of  fact  for  the  jury  whether  the  place  occupied 
by  the  plaintiff,  under  all  ordinary  circumstances,  was  or  was 
not  a  dangerous  position.  (4)  As  the  evidence  now  stands,  it 
is  clear  that  the  train  on  track  number  one  was  moving  at  a 
dangerous  rate  of  speed,  in  view  of  the  condition  of  the  cross- 
ing at  University  avenue  at  the  time  of  the  accident 

It  is  also  urged  on  behalf  of  plaintiff  that  it  was  a  question 
of  fact  for  the  jury  whether  the  plaintiff  was  free  from  con- 
tributory negligence. 

It  appears  that  this  crossing  was  some  three  hundred  and 
fifty  feet  in  length,  and  that  the  flagman,  whose  duty  it  was 
to  caution  pedestrians  as  to  the  movement  of  trains,  was  not 
at  his  post  of  duty. 

It  was  a  question  for  the  jury  wliether  the  place  where  the 
plaintiff  was  standing  was  a  reasonably  safe  one  under  the  cir- 
cumstances if  the  trains  had  been  passing  each  other  in  a  nor- 
mal condition. 

As  the  evidence  now  stands,  the  injury  to  the  plaintiff  was 
directly  due  to  the  projecting  timber  from  the  shifting  train 
on  the  track  south  of  number  one. 

The  plaintiff  having  been  nonsuited,  is  entitled  to  the  bene- 
fit of  every  fact  that  the  jury  could  have  found  from  the  evi- 
dence and  to  all  the  inferences  warranted  thereby.  {McNaUy 
V.  P.  Im,  Co,,  137  N.  Y.  395 ;  Stxiher  v.  McEntee,  142  N. 
Y.  205 ;  CoaUllo  v.  T.  A.  li.  R,  Co.,  161  N.  Y.  320.) 

The  trial  judge  should  have  submitted  to  the  jury  the  ques- 
tions of  the  contributory  negligence  of  the  plaintiff  and  the 
negligence  of  the  defendant. 

The  judgment  appealed  from  sliould  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Briex,  IIaight,  Martin,  Vann  and  Lan- 
DON,  JJ.,  concur. 

Jud lament  reversed,  etc. 
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Buffalo    and    Lancaster  Land    Company,   Appellant,  v. 
Bellevue  Land  and  Improvement  Company,  Respondent. 

1.  Appeal — Form  of  Order  op  Reversal  by  Appellate  Division. 
The  form  of  an  order  of  the  Appellate  Division  reversing  a  judgment  and 
granting  a  new  trial  is  not  material  with  respect  to  showing  whether  or 
not  the  reversal  was  upon  the  facts  where  there  are  no  disputed  questions 
of  fact, 

2.  Contract — Breach  of  Covenant  to  Operate  Electric  Street 
Railroad.  An  agreement  by  the  vendor  of  land,  as  a  part  of  the  con- 
sideration of  its  sale,  to  construct  an  electric  street  railroad  upon  the  prop- 
erty and  to  run  cars  thereon  **  as  often  as  once  every  half  hour  from  7 
a.  m.  to  8  P.  M.  each  day,  as  such  street  railroads  are  usually  run/'  is  not 
violated  so  as  to  entitle  the  purchasers  to  rescind  the  contract  by  the  fact 
that  on  certain  days  during  a  winter  of  unusual  severity  there  was  a  fail- 
ure to  run  cars  at  the  times  named  on  account  of  heavy  snows,  the  inter- 
ruptions not  being  due  to  any  omission  on  the  part  of  the  vendor,  which 
operated  the  road  on  the  days  in  question  as  similar  roads  in  the  vicinity 
were  operated. 

Buffalo  dh  Lancaster  Land  Co.  v.  Bellevue  L,  <fe  /.  Co,,  82  App.  Div.  529, 
affirmed. 

(Argued  November  19,  1900;  decided  January  8. 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
August  8,  1898,  upon  an  order  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Sim^on  Fleischmann  for  appellant.  The  findings  of  fact  of 
the  trial  court  are  conclusive  upon  this  appeal,  and  as  they 
fully  justified  the  conclusion  of  law,  the  judgment  of  the 
trial  court  must  stand.  (Code  Civ.  Pro.  §  1338  ;  Parker  v. 
Day,  155  K  Y.  383 ;  Cauda  v.  Totten,  157  K  Y.  281 ; 
Smith  V.  S,  L  Co,,  161  N.  Y.  484;  FAinies  F.  B.  Co.  v. 
Prosser,  157  N.  Y.  289 ;  Petrie  v.  Trustees  Uamilton  Col- 
Uge,  158  K  Y.  458  ;  Metcalfy.  Moses,  101  K  Y.  587 ;  Mar- 
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den  V.  DoHht/,*160  N.  Y.  39.)  The  covenant  for  the  opera- 
tion of  the  road  at  stated  intervals  on  each  day  was  absolute 
and  unqualified,  and  the  f  urtlier  plirase  "  as  such  railroads  arc 
usually  run "  refers  to  the  general  manner  of  operating  the 
road,  not  to  the  time  or  frequency  of  running  cars  which  is 
covered  by  that  specific  clause.  {Barhydt  v.  Ellisj  45  N.  Y. 
107;  Beach  on  Cont.  §  718;  Ripley  v.  Larmouth^  56 
Barb.  21;  Uolvies  v.  Ilulhard,  60  N.  Y.  183;  Spofford 
v.  Pearmll,  138  N.  Y.  57 ;  Iloey  v.  Gilroy,  129  N.  Y. 
132 ;  a  cfe  r.  S,  IL  12.  Co.  v.  T.  T.  S.  Ry.  Co.,  149 
K  Y.  51;  Scliooninaker  v.  Iloyt,  148  N.  Y.  425; 
Cawles  Co.  v.  Low  re y^  79  Fed.  Rep.  331 ;  Belden  v. 
Buvlce,  72  Ilun,  51 ;  Marvin  v.  Stone^  2  Cow.  781.) 
The  failure  to  run  the  cars  during  the  winter  of  1894  and 
1895  constituted  a  breach  of  the  covenant  that  the  road  should 
be  operated.  (Pomeroy  on  Spec.  Perf.  2,  §  2  ;  Murphy  v.  S. 
S.  Co.,  82  Hun,  158 ;  Phillip  v.  Gallant,  62  N.  Y.  256  ;  Jf^olan 
V.  Whitney,  88  N.  Y.  648  ;  Bracoo  v.  Tighe,  75  Hun,  140 ; 
Monteverde  v.  Bd.  Suprs.,  78  Hun,  267 ;  Glacius  v.  Black, 
50  N.  Y.  145  ;  Woodward  v.  Fuller,  80  N.  Y.  312 ;  Beach 
on  Cont.  §  293  ;  iT.  T.  cfe  JV.  K  R.  R.  Co.  v.  Providence, 
16  E.  I.  746 ;  Zittle  v.  Ba7iks,  85  N.  Y.  258 ;  Darraw  v. 
Cornell,  12  App.  Div.  604.)  The  difficulty  of  the  operation 
of  the  road,  by  reason  of  the  heavy  snow  falls  during  the 
winter  in  question,  in  accordance  with  the  contract,  was  no 
excuse  for  the  failure  of  performance.  (  Ward  v.  IT.  R.  B. 
Co.,  125  K  Y.  230;  Beehe  v.  Johnson,  19  Wend.  500; 
Ilarmony  v.  Bingham,  12  N.  Y.  99  ;  Tompkins  v.  Dudley, 
25  N.  Y.  272  ;  Cohh  v.  Harmon,  23  N.  Y.  148  ;  WheeUr  v. 
C.  M.  L.  Ins.  Co.,  82  N.  Y.  543 ;  Bigler  v.  Hall,  54  N.  Y. 
167 ;  Jennifison  v.  Knox,  15  Daly,  178 ;  Dermoti  v.  Jones, 
2  Wall.  1 ;  C.T.  Co.  v.  W.,  etc.,  R.  R.,  31  Fed.  Rep.  440.) 

John  G.  Milhurn  for  respondent.  All  the  findings  are  to 
be  taken  into  account  in  ascertaining  the  facts  upon  which  the 
questions  reviewable  by  this  court  are  to  be  determined. 
{Fielden  v.  Lahens,  2  Abb.  Ct.  App.  Dec.  Ill ;  Green  v. 
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Howarth,  113  N.  Y.  462;  Pratt  v.  Foote,  9  N.  Y.  463;  Z. 
51  JV^at.  Bank  v.  £,  C.  Co.,  51  Hun,  63 ;  Jerome  v.  Q,  C.  C. 
Co.,  163  N.  Y.  357;  Berger  v.  Varrelmann,  127  N.  Y.  281; 
Adains  v.  Fitzpatrick,  125  N.  Y.  124 ;  Bennett  v.  BuchoAfi, 
76  K  Y.  386;  PA^Zp*  v.  Vlscher,  50  N.  Y.  69;  Shotwett  v. 
jPiawi,  163  N.  Y.  43.)  The  contract  of  March  1,  1893,  is  not 
an  absolute  and  unqualified  agreement  to  run  cars  every  half 
hour  from  seven  a.  m.  to  eight  p.  m.  each  day  under  all  condi- 
tions and  circumstances.  (Z?.,  Z.  d&  W.  R.  li.  Co.  v.  Boions, 
58  N.  Y.  573 ;  Busaell  v.  Allerton,  108  N.  Y.  288 ;  Stapeji- 
horst  V.  Wolff,  3  J.  &  S.  25  ;  O'Brien  v.  Miller,  168  U.  S. 
297 ;  GiUet  v.  Bank  of  America,  160  N.  Y.  555 ;  Ilorgan 
V.  Mayor,  etc.,  160  K  Y.  516  ;  Dexter  v.  Norton,  47  N.  Y. 
62 ;  LoriUard  v.  Clyde,  142  N.  Y.  456 ;  Stewart  v.  /Sifem^, 
127  K  Y.  507;  Worth  v.  Edmonds,  52  Barb.  40.)  There 
was  substantial  performance  of  the  contract  as  to  the  opera- 
tion of  the  railroad.  {Miller  v.  Benjamin,  142  N.  Y.  613 ; 
Hoaley  v.  Black,  28  N.  Y.  438 ;  Pallman  v.  Smith,  135  Penn. 
St.  188 ;  Shoemaker  v.  ^ci^r,  116  Cal.  239.) 

O'Brien,  J.  This  is  an  action  to  rescind  a  contract  for  a 
breach  by  the  defendant  and  to  compel  the  latter  to  spe- 
cifically perform  certain  alternative  provisions  thereof.  The 
contract  in  terms,  as  is  claimed,  bound  the  defendant  to  do 
various  things  that  it  failed  to  do.  (1)  To  build,  maintain 
and  operate  an  electric  street  railroad  through  certain  lands 
which  it  conveyed  to  the  plaintifiF's  grantors.  (2)  Failing  in 
that,  to  accept  a  reconveyance  of  the  lands,  and  to  cancel  a 
purchase-money  mortgage  given  by  such  grantors.  (3)  To 
refund  to  the  plaintifE  any  sums  of  money  paid  on  tlie  mort- 
gage or  on  the  purchase  price  of  the  land.  (4)  To  pay  $5,000 
liquidated  damages  for  the  violation  of  the  agreement. 

On  the  first  day  of  June,  1892,  the  defendant  agreed  to  sell 
and  convey  to  several  individuals  named  a  tract  of  land  con- 
taining about  one  hundred  and  eighteen  acres,  for  the  sum  of 
$71,136,  to  be  paid  at  times  therein  expressed  in  cash  to  the 
amount  of  about  $18,000,  when  the  defendant  was  to  convey 
32 
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to  the  purchasera  t^ie  land  by  a  warranty  deed,  and  th,e  pur- 
chasers were  to  secure  the  balance  of  the  purchase  money  by 
bond  and  mortgage.  The  cash  payments  were  made,  the 
property  conveyed  by  the  defendant  and  the  purchase-money 
mortgage  delivered  by  the  purchasers  in  accordance  with  the 
agreement.  The  defendant  also  agreed  that  an  electric  street 
railroad  should  be  constructed,  maintained  and  operated 
through  the  land  from  the  railroad  system  in  BuflEalo  to  the 
village  of  Lancaster,  the  construction  of  the  same  to  be  com- 
menced on  or  before  July  1,  1892,  and  the  road  to  be  com- 
pleted and  in  operation  on  or  before  May  1,  1893,  and  that 
such  railroad  should  be  maintained  in  good  condition  and 
operated  until  the  land  shovld  he  sold. 

In  February,  1893,  the  individual  purchasers  of  the  laud 
under  this  contract  became  incorporated  and  the  corporation 
thus  formed  is  the  plaintiff  in  this  action.  These  individuals 
were  about  to  convey  the  lands  to  the  plaintiff,  but  as  it  was 
supposed  that  the  defendant's  covenant  with  respect  to  the 
street  railroad  was  good  only  until  the  lands  were  sold,  the 
two  corporations  on  March  1,  1893,  entered  into  another 
agreement  in  writing  in  which  the  defendant  is  described 
as  the  party  of  the  first  part,  and  the  plaintiff  as  the  party 
of  the  second  part,  the  material  parts  of  which  are  as  fol- 
lows :  "  That  in  consideration  of  the  premises  and  the  sum 
of  one  dollar,  paid  by  the  party  of  the  second  part  to  the 
party  of  the  first  part,  and  for  other  good  and  valuable  con- 
siderations, the  party  of  the  first  part  agrees,  in  case  the  par- 
ties to  said  agreement  of  the  second  part  shall  make  the  con- 
veyance hereinbefore  recited,  that  an  electric  street  railroad 
shall  be  constructed,  maintained  and  operated  connected  with 
the  street  raih-oad  system  of  the  city  of  Buffalo,  and  running 
thence  to  the  village  of  Lancaster,  and  that  said  railroad  shall 
run  over  said  land  and  in  and  along  a  certain  street  or  highway 
one  hundred  feet  wide  as  the  same  is  now  located,  which  street 
or  highway  runs  in  a  direction  parallel  or  nearly  parallel  to  the 
northerly  line  of  said  land ;  that  said  street  railway  shall  be 
completed  and  in  operation  on  or  before  the  first  day  of  May, 
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1893 ;  that  said  railway  shall  be  maintained  in  good  condition 
and  in  operation  until  the  said  land  shall  be  sold  by  the  party 
of  the  second  part,  and  that  after  the  completion  of  said  rail- 
road cars  shall  be  run  thereon  for  the  convenience  of  passen- 
gers as  often  as  once  every  half  hour  from  7  a.  m.  to  8  p.  m. 
each  day,  as  such  street  railroads  are  usually  run,  until  said  land 
IB  sold.  The  party  of  the  first  part  further  covenants  that  in 
ease  said  street  railway  shall  not  be  constructed,  maintahied  and 
operated  as  hereinbefore  provided,  the  said  party  of  the  first 
part  will,  at  the  request  of  the  party  of  the  second  part,  take 
back  the  said  land,  provided  said  land  shall  be  free  and  clear 
from  all  liens  and  incumbrances,  except  a  mortgage  made  by 
the  parties  to  said  agreement,  of  the  second  part,  to  the  party 
of  the  first  part,  to  secure  the  payment  of  the  sum  of  fifty-five 
thousand  five  hundred  and  eighty  ($55,580)  dollars,  which 
mortgage  bears  even  date  herewith,  and  except  also  taxes  and 
assessments  levied  or  assessed  thereon  since  the  first  day  of  June, 
1892,  and  except  also  any  incumbrances  upon  said  land  or  any 
defects  in  the  title  thereto  of  the  party  of  the  second  part 
which  existed  at  the  time  of  the  delivery  of  the  deed  to  the 
parties  to  said  agreement  of  the  second  part ;  and  thereupon 
the  party  of  the  first  part  will  repay  to  the  party  of  the  sec- 
ond part  all  money  which  has  or  may  be  paid  to  the  party  of 
the  first  part  pursuant  to  the  tenns  of  said  agreement,  and  all 
moneys  which  may  have  been  paid  on  said  mortgage  or  the 
bond  to  secure  which  the  same  is  given,  and  all  moneys  which 
may  have  been  paid  on  account  of  taxes  and  assessments 
levied  or  assessed  upon  said  premises  since  the  first  day  of 
June,  1892,  and  will  pay  to  the  party  of  the  second  part  the 
further  sum  of  five  thousand  ($5,000)  dollars  which  it  is 
hereby  agreed  shall  be  full  liquidated  damages  for  the  breach 
of  the  foregoing  covenant  for  the  construction,  maintenance 
and  operation  of  said  street  railway,  and  the  party  of  the  first 
part  will  thereupon,  at  the  request  of  the  party  of  the  second 
part,  discharge  said  mortgage."  The  court  found,  and  it  is 
undisputed,  that  the  defenda^it  built  the  railroad  and  put  it  in 
operation,  and  that  it  was  operated  down  to  the  time  of  the 


252   Buffalo  tfe  L.  Land  Co.  v.  Bbllevue  L.  &  I.  Co.    [Jan., 

Ol)ioion  o'  the  Court,  per  O'Biuen,  J.  [Vol.  165. 

trial,  except  during  the  winter  of  1891-5,  as  to  which  period 
a  special  finding  was  made  in  the  following  words : 

"  That  during  the  whole  or  a  substantial  part  of  the  period 
elapsing  from  December  1,  1894,  to  April  1,  1895,  cars  were 
not  run  on  the  said  electric  street  railway  as  often  as  once 
every  half  hour  from  7  a.  m.  to  8  p.  m.  of  each  day,  and 
that  during  said  period  there  was  a  substantial  failure  to  run 
cara  on  said  electric  street  railway  on  the  days  and  at  the  times 
and  intervals  required  by  said  contract  set  forth  in  the  above 
ninth  finding  of  fact;  that  the  winter  of  1894  and  1895  was 
of  unusual  severity,  and  the  failure  to  run  said  cars  over  or 
on  said  railroad  as  aforesaid  was  caused  and  resulted  from  said 
railroad  becoming  blocked  with  snow  and  snow  drifts,  caused 
by  heavy  snow  falls  and  high  winds,  rendering  it  practically 
impossible  to  run  cars  over  said  railroad  while  the  said  snow 
and  snow  drifts  continued  on  the  said  railroad,  and  the  same 
were  removed  from  said  railroad  with  the  appliances  and 
assistance  usually  and  ordinarily  employed  for  that  purpose  by 
street  railroads,  and  when  the  same  were  so  removed  from  said 
railroad  the  running  of  cars  was  resumed  and  continued,  a  car 
passing  over  said  railroad  once  every  half  hour  until  the  rail- 
road became  blocked  again  in  the  manner  hereinbefore  set 
forth/' 

The  court  further  found  that  it  was  practically  impossible 
for  the  defendant  to  operate  the  railroad  during  the  winter  of 
1894-5  in  such  a  way  as  to  pass  through  the  lauds  every  half 
hour,  and  that  the  interruption  of  the  regular  time  was  not 
due  to  any  omission  on  the  part  of  the  defendant  or  tlie 
parties  operating  the  road,  but  to  the  heavy  storms  prevailing 
at  those  times ;  that  the  stoppage  of  the  cars  at  those  times 
was  for  the  purpose  of  cleaning  the  snow  from  the  track,  and 
that  during  the  time  mentioned  the  road  was  operated  as 
similar  railroads  were  in  the  city  of  Buffalo.  It  was  also 
found  that  since  the  end  of  the  year  1893,  up  to  the  time  of 
the  trial,  there  was  practically  no  market  for  the  sale  of  the 
land  embraced  in  the  contract  and  that  the  plaintiff  sustained 
on  damage  in  consequence  of  the  omission  to  run  the  cars 
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regularly  every  half  hour  at  the  times  referred  to,  and  lost  no 
opportunity  to  sell  the  land  by  reason  of  such  omission. 

The  trial  court  rendered  judgment  for  the  plaintiff  for  the 
relief  demanded,  which  was  the  restoration  of  the  purchase 
money  of  the  land,  so  far  as  paid,  and  all  monej'^  paid  on  the 
mortgage  by  the  plaintiff ;  but  on  appeal  to  the  Appellate 
Division  the  judgment  was  reversed  and  a  new  trial  granted, 
and  no  statement  appears  in  the  order  that  the  reversal  was  on 
the  facts.  The  form  of  the  order  of  reversal  is  not  material 
in  a  case  where  there  are  no  disputed  questions  of  fact. 
{O'Brien  v.  Fast  River  Bridge  Co.,  161  N.  Y.  539 ;  Bene- 
dict V.  Arnaux,  154  N.  Y.  715 ;  Griggs  v.  Day,  158  N.  Y. 
1 ;  JlirshfeU  v.  Fitzgerald,  157  N.  Y.  166.)  All  the  find- 
ings of  the  trial  court  stand  in  the  case,  and  the  only  question 
is  whether  they  sustain  the  judgment.  If  they  do  not,  then  it 
was  pro{>erI^'  reversed.  The  court  found  not  only  what  was 
done  by  the  defendant  in  the  performance  of  the  contract, 
but  what  was  not  done,  and  all  of  the  findings  must  be  read 
together,  and  when  thus  read  they  must  show  a  breach  of  the 
contract  on  the  part  of  the  defendant  in  order  to  support  the 
judgment  for  the  plaintiff  at  the  trial. 

The  agreement  to  run  passenger  cars  on  the  road  as  often 
as  once  every  half  hour  was  not  literally  or  absolutely  per- 
formed, and  the  question  is  whether  the  omission  in  that 
respect  constitutes  such  a  breach  of  the  defendant's  contract 
as  to  give  to  the  plaintiff  the  right  to  rescind  and  to  demand 
from  the  defendant  the  restoration  of  the  benefits  received 
under  it.  We  do  not  think  that  it  would  be  a  fair  construc- 
tion of  the  contract  to  hold  that  the  defendant  was  absolutely 
bound  to  run  a  car  every  half  hour  each  day  under  all  circum- 
stances and  conditions,  whether  possible  or  not,  or  that  an 
omission  in  that  regard  under  the  circumstances  and  condi- 
tions found  was  a  breach  of  the  contract  to  operate  the  rail- 
road in  the  manner  specified.  The  whole  contract  and  its 
purpose  and  object  must  be  brought  into  view  and  the  lan- 
guage employed  by  the  parties  understood  in  a  reasonable 
way.     Neither  party  intended  to  be  bound  to  do  things  that 
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were  impossible.  The  construction  for  which  the  learned 
counsel  for  the  plaintiff  contends  would  be  unreasonable  and 
would  place  the  defendant  at  the  mercy  of  the  elements, 
since  it  is  well  known  that  the  operation  of  railroads  is  fre- 
quently interrupted  by  storms  such  as  are  mentioned  in  the 
findings  in  this  case. 

The  accepted  canons  of  interpretation  are  opposed  to  a  con- 
struction that  would  visit  upon  the  defendant  all  the  conse- 
quences of  a  breach  as  specified  in  the  agreement.  {Del..  L, 
&  W,  R,  R.  Co.  V.  Bowm,  58  N.  Y.  573 ;  Ru%sell  v,  Aller- 
ton,  108  N.  Y.  288  ;  O'Brien  v.  Miller,  168  U.  S.  287 ;  Gillet 
V.  Bank  of  America^  160  N.  Y.  549 ;  Hargan  v.  May  or  ^  etc., 
160  N.  Y.  516.)  It  is  a  well-settled  rule  of  law  that  where  a 
party  by  his  own  contract  absolutely  engages  to  do  an  act,  it 
is  his  own  fault  and  folly  that  he  did  not  thereby  provide 
against  contingencies  and  exempt  himself  from  responsibility 
in  certain  events.  In  such  cases  performance  is  not  excused 
by  inevitable  accident,  or  other  contingency,  although  not 
foreseen,  or  under  the  control  of  the  party.  When  the  con- 
tract is  absolute  the  vis  major  is  not  an  excuse  for  non-per- 
formance. {Wardv.  11.  R.  B.  Co.,  125  N.  Y.  230;  Har^ 
many  v.  Bingham,  12  N.  Y.  99.)  But  there  are  many  coa 
tracts  from  which  by  their  very  nature  a  condition  may  be 
implied^  that  a  party  will  be  relieved  from  the  consequences 
of  non-performance  in  some  slight  particular,  where  the  obli- 
gation is  qualified,  or  when  performance  is  rendered  impossi- 
ble without  his  fault,  and  we  think  the  contract  in  question 
belonged  to  that  class.  {Stewart  v.  Stone,  127  N.  Y..500; 
Dexter  v.  Norton,  i7  N.  Y.  62 ;  WcyrtK  v.  Edmonds,  52  Barb. 
40 ;  Lorillard  v.  Clyde,  142  K".  Y.  456 ;  Taylor  v.  CaldweU, 
113  Eng.  Com.  Law,  826;  C.,M.  dk  S.  P.  Ey.  Co.y.  Ilayt, 
149  U.  S.  1 ;  Clifford  v.  Watts,  L.  K.  [5  C.  P.]  577.) 

In  this  case  the  covenant  to  run  the  cars  every  half  hour 
was  qualified,  not  only  by  the  nature  of  the  contract  and  the 
act  to  be  performed,  but  by  the  use  of  the  words,  "  as  such 
street  railroads  are  usually  run."  We  are  of  opinion  that 
there  was  no  substantial  breach  of  the  agreement  ujwn  the 
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facts  found  at  the  trial,  when  they  are  all  taken  together, 
since  the  railroad  was  constructed,  maintained  and  operated  in 
conformity  with  the  agreement  when  reasonably  and  fairly 
construed. 

This  conclusion  renders  it  unnecessary  to  deal  with  another 
point  argued  by  the  learned  counsel  for  the  defendant,  to  the 
effect  that  even  if  there  was  a  breach  of  the  agreement  to 
run  cars  every  half  hour,  yet  the  alternative  clause  is  con- 
junctive and  could  be  invoked  by  the  plaintiff  only  in  case  of 
omission  on  the  part  of  the  defendant,  not  only  to  operate, 
but  to  build  and  maintain.  lie  contends  that  the  clause  could 
not  come  into  operation  unless  the  defendant  failed  to  do  all 
tliese  things.  This  construction  would  seem,  upon  the  bare 
statement  of  the  proposition,  without  examination  of  the 
authorities  cited,  to  be  almost  as  unreasonable  as  that  for  which 
the  plaintiff's  counsel  contends  with  respect  to  the  scope  and 
meanitig  of  the  obligation  to  run  cars  every  half  hour.  But 
since  it  is  of  no  importance  in  the  case,  in  the  view  we  have 
taken  of  the  other  question,  it  is  not  needful  to  consider  it. 

The  order  and  judgment  of  reversal  should  be  affirmed  and 
judgment  absolute  ordered  for  the  defendant  on  the  stipula- 
tion, with  costs. 

Paeker,  Ch.  J.,  Babtlett,  Haight,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Order  and  judgment  affirmed. 


Pasqualb  Oaponigri,  Respondent,  v.  Pasquale  Altieri  et      I  165    255 
al..  Appellants.  ' 

1.  Promissory  Note  —  Individual  Banker  —  Usury — Counter- 
claim. In  aa  action  by  an  individual  banker  against  tlie  maker  and 
indorser  of  a  promissory  note  upon  which  they  claim  to  have  paid  usurious 
interest,  the  same  rule  must  apply  as  in  such  an  action  by  a  national  bank, 
and  the  penalty  of  double  the  sum  so  paid  imposed  by  the  General  Bank- 
ing Law  (L.  1892,  ch.  689.  §  55)  cannot  be  enforced  by  the  defendants  by 
way  of  counterclaim,  but  can  only  be  recovered  in  a  penal  action  brought 
for  that  purpose. 
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2.  Appeal  —  Question  not  Raised  Below.  Defendants,  in  an  action 
on  a  promissory  note,  who  recover  upon  tlie  theory  that  they  are  entitled 
to  the  penalty  imposed  by  the  second  clause  of  the  second  paragraph  of 
section  55  of  the  Genernl  Banking  Law  for  the  taking  of  usurious  interest, 
cannot  urge  for  the  first  time  on  appeal  that  they  are  entitled  to  counter- 
claim the  amount  charged  by  the  plaintiff  upon  the  discount  of  the  nott, 
under  the  first  clause  of  the  second  paragraph  of  such  section,  since  that 
relates  to  the  illegal  interest  knowingly  stipulated  for  but  not  paid,  and 
the  appeal  must  be  determined  upon  the  theory  which  prevailed  below. 

Caponigri  v.  Altieri,  29  App.  Div.  804,  affirmed. 

(Submitted  December  10, 1900;  decided  January  8,  1901.) 

Motion  for  reargument  of  an  appeal,  by  permission,  from 
a  judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  upon  an  order  made 
May  6,  1898,  reversing  a  judgment  in  favor  of  defendants, 
rendered  by  the  Appellate  Term  of  the  Supreme  Court, 
which  affirmed  a  judgment  of  the  General  Term  of  the  New 
York  City  Court  affirming  a  judgment  entered  upon  a  ver- 
dict.    (See  164  N.  Y.  476.) 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

H.  K,  Coddington  and  George  C,  De  Lacy  for  appellants. 
CTnder  the  state  statute,  "  The  knowingly  taking,  receiving, 
reserving  or  charging  "  illegal  interest  is  a  defense  to  an  action 
to  recover  the  loan  thus  tainted,  to  the  extent  that  the  plaintiff 
can  recover  no  interest  if  illegal  interest  was  reserved,  and  the 
defendant  can  in  such  an  action  set  up  as  a  counterclaim  and 
recover  twice  tlie  amount  of  illegal  interest  actually  paid. 
{National  Bank  v.  Lewis^  75  N.  Y.  516 ;  81  N.  Y.  15  ;  Bar- 
net  V.  M,  Nat.  Bankj  98  U.  S.  555 ;  Ilintermiater  v.  F,  Nat. 
Bank,  64  N.  Y.  212;  Perkins  v.  Smith,  116  N.  Y.  441; 
Clements  v.  Yturria,  81  N.  Y.  285  ;  Code  Civ.  Pro.  §  501; 
Cass  v.  Iligenhotam,  100  N.  Y.  248 ;  Weston  v.  Turner,  17 
N.  Y.  S.  R.  502 ;  Llttinan  v.  Coulter,  23  Abb.  [K  C]  60.) 
The  question  whether  these  counterclaims  were  proper  under 
our  statute  is  not  one  o^  '^nnciple,  but  purely  of  practice,  and 
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the  fact  that  in  our  state  statute  it  is  stated  that  die  object 
is  to  place  state  banks  on  an  equality  with  national  banks 
does  not  affect  the  question.  (Code  Civ.  Pro.  §  501.)  The 
statute  is  a  remedial  statute  and  should  be  liberally  con- 
strued. {Perkins  v.  Smithy  116  N.  Y.  441.)  So  far  as  the 
reserving  of  the  $300  on  the  original  discount  of  the  $3,000 
note  is  concerned,  it  constitutes,  even  under  the  Federal 
decision,  a  valid  defense  pro  tanto.  {Barnet  v.  M.  NaL 
Bank,  98  U.  S.  555;  Brown  v.  M.  Nat.  Bank,  169  U.  S. 
590.) 

Charles  IT.  Dayton  for  respondent.  The  exceptions  to  the 
admission  of  evidence  to  prove  the  counterclaims,  i,  e,,  penal- 
ties for  alleged  usurious  payments,  were  well  taken.  {Nat. 
Bank  v.  Lewis,  81  K  T.  19 ;  Barnet  v.  M.  Nat.  Bank,  98 
V.  S.  555 ;  Drieshack  v.  Nat.  Bank,  104  U.  S.  52 ;  Carter 
V.  Carusi,  112  U.  S.  478 ;  Walsh  v.  Mayer,  111  U.  S.  31 ; 
StepJiena  v.  Monongahela  Bank,  111  U.  S.  197 ;  Cook  v.  LiUo, 
103  U.  S.  792 ;  Lawrence  v.  T.oan  Co.,  7  App.  Cas.  163 ;  Bank 
V.  Bearing,  91  U.  S.  35 ;  Dudley  v.  Mayhew,  3  N.  Y.  9.) 
No  distinction  can  be  drawn  between  the  Fedeml  and  state 
statutes,  and  the  same  construction  must  be  placed  on  each. 
{Hintermister  v.  F.  Nat.  Bank,  64  N.  Y.  212  ;  Carter  v. 
Carusi,  112  U.  S.  478 ;  Walsh  v.  Mayer,  111  U.  S.  31 ; 
<Jook  V.  LiUo,  103  U.  S.  792 ;  Nat.  Bank  v.  Lewis,  75  N. 
Y.  516  ;  Perkins  v.  Smith,  116  N.  Y.  441 ;  People  v.  Rosen- 
berg, 138  N.  Y.  410 ;  F.  N.  Bank  v.  Bearing,  91  U.  S.  29.) 

Martin,  J.  This  is  a  motion  for  a  reargument.  Its  pur- 
pose is  to  procure  an  order  vacating  the  dismissal  of  the  appeal 
to  this  court,  and  to  obtain  a  determination  of  the  ques- 
tions of  law  presented  upon  the  original  argument.  If  we 
improperly  dismissed,  then  it  is  clearly  our  duty  to  decide  the 
case  as  it  was  first  presented,  and  no  further  argument  seems 
necessary. 

The  dismissal  was  upon  the  ground  that  the  facts,  as  well 
33 
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as  the  law,  were  before  the  Appellate  Division,  and  that  court 
having  neither  dismissed  nor  affirmed  as  to  the  facts  an  appeal 
to  this  court  would  not  lie.  It  turns  out  that  although  the 
General  Term  of  the  City  Court  affirmed  both  the  order  deny- 
ing a  new  trial  and  the  judgment,  yet,  when  the  defendants 
entered  judgment  upon  the  decision  of  that  court  they  omitted 
therefrom  the  affirmance  of  the  order  denying  a  new  trial. 
Therefore,  as  the  appeal  to  the  Supreme  Court  was  from  a 
judgment  which  simply  affirmed  the  judgment  below  and  not 
the  order  denying  the  motion  for  a  new  trial,  the  questions  of 
fact  presented  by  that  motion  were  not  before  the  Appellate 
Division  and  could  not  be  passed  upon  by  it.  {Thurher  v. 
HarUtn  B.,  M.  <&  K  li,  R.  Co.,  60  N.  Y.  326.)  Under 
these  circumstances  it  seems  clear  that  the  appeal  to  this 
court  should  not  have  been  dismissed,  that  the  order  of  dis- 
missal should  now  be  vacated  and  the  case  decided  upon  the 
questions  presented  upon  the  argument  of  the  appeal. 

The  plaintiff  was  an  individual  banker,  and  brought  this 
action  upon  a  promissory  note  made  by  one  of  the  defendants 
and  indorsed  by  the  other.  As  a  counterclaim  they  set  up 
certain  transactions  witli  which  they  alleged  the  note  in  suit 
was  connected  and  in  which  they  claim  to  have  paid  the 
plaintiff  considerable  amounts  of  usurious  interest,  and  upon 
such  claim  sought  to  recover  double  the  sum  thus  paid.  The 
defendants'  claimed  right  of  recovery  was  based  upon  the  pro- 
visions of  chapter  689,  Laws  of  1892,  which  provides  that 
QVQvy  bank  and  individual  banker  may  receive  and  charge  on 
every  loan  or  discount  at  the  rate  of  six  per  cent  per  annum, 
and  that  such  interest  may  be  taken  in  advance ;  that  the  tak- 
ing of  a  greater  rate  shall  be  adjudged  a  forfeiture  of  the 
entire  interest  which  the  debt  carries  or  which  has  bsen  agreed 
to  be  paid  thereon  ;  that  if  a  greater  than  the  lawful  rate  of 
interest  has  been  paid,  the  person  paying  it  or  his  legal  repre- 
S3ntatives  may  recover  back  twice  the  amount  of  the  interest 
thus  paid  from  the  bank  or  individual  banker  taking  or  receiv- 
ing it,  if  the  action  is  brought  wi<-Hia  two  years;  and  that 
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"the  trae  intent  and  meaning  of  this  section  is  to  place  and 
continue  banks  and  individual  bankers  on  an  equality  in  the 
particulars  herein  referred  to  with  the  national  banks  organ- 
ized under  the  act  of  Congress,  *  *  *  approved  June  3, 
1864." 

That  the  plaintiff  was  an  individual  banker  is  admitted.  If 
greater  than  lawful  interest  was  paid  him,  then  under  the 
General  Banking  Law  of  1892  (Ch.  689,  §  55)  the  defendants, 
in  a  proper  action,  would  be  entitled  to  recover  the  penalty 
imposed  by  that  statute.  But  the  question  here  presented  is, 
whether  that  penalty  may  be  enforced  by  way  of  counterclaim  in 
an  action  upon  a  promissory  note.  That  question  was  first  pre- 
sented to  this  court  in  a  case  where  a  national  bank  was  a  party, 
and  it  was  held  that  a  counterclaim  for  tlie  penalty  might  be 
allowed.  {National  Bank  of  Aiihum  v.  Lewis^  75  N.  Y.  516.) 
After  that  decision,  however,  the  United  States  Supreme  Court, 
in  Barnet  v.  Nat.  Bank  (98  U.  S.  555)  adopted  the  opposite 
view,  and  held  that  such  a  demand  could  not  be  set  up  as  a 
counterclaim  in  such  an  action,  but  could  only  be  enforced  in 
the  manner  stated  in  the  act  of  Congress,  which  was  by  penal 
suit.  After  the  decision  in  that  case  the  Lewis  case  was  rear- 
gued, and  this  court,  following  the  decision  in  the  Barnet  gs^g, 
then  held  that  in  an  action  brought  to  recover  the  ambunt  of 
a  promissory  note  discounted  by  a  national  bank,  it  could  not 
be  set  up  by  way  of  counterclain  or  set-off  that  the  bank  in  dis- 
counting a  series  of  notes  took,  and  there  was  paid  to  it,  a 
greater  rate  of  interest  than  was  allowed  by  law,  but  that  the 
remedy  was  an  action  of  debt  to  recover  back  twice  the  amount 
paid.  If  in  the  case  at  bar  the  plaintiff  had  been  a  national 
bank  instead  of  an  individual  banker,  the  last  decision  in 
the  Lewis  case  would  be  controlling.  The  appellants  now 
contend :  1.  That  as  the  counterclaim  in  this  action  is 
based  upon  the  statute  of  1892,  the  question  involved  is  one 
of  pleading  under  the  Code  of  Civil  Procedure,  and  the  decis- 
ions of  the  United  States  Supreme  Court  and  of  this  court  in 
the  former  cases  do  not  appiv,  as  no  question  of  pleading  arose 
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in  those  cases ;  and,  2.  That  they  have  no  application  because 
the  plaintiff  is  an  individual  banker  instead  of  a  national 
bank. 

The  second  decision  of  this  court  in  the  Lewis  case  does  not 
justify  the  claim  that  no  question  of  pleading  under  the  prac- 
tice of  this  state  arose  in  that  case,  as  the  counsel  for  the 
defendant  there  claimed  that  setting  up  the  forfeiture  as  a 
counterclaim  presented  a  question  of  practice,  did  not  involve 
the  construction  of  a  statute,  and  that  the  remedy  by  way  of 
fiet-oflE  or  rebatement  should  be  upheld.  This  court  held  other- 
ivisc,  and  that  it  by  no  means  followed  that  the  practice  and 
pleadings  which  the  legislature  had  prescribed  for  state  courts 
in  regard  to  a  counterclaim  or  recoupment  of  mutual  demands 
should  defeat  the  object  and  intention  of  the  Federal 
enactment. 

As  we  understand  it,  the  substance  of  that  decision  is  that, 
in  an  action  in  the  state  court,  the  practice  and  pleadings  pre- 
ecribed  in  regard  to  a  counterclaim  cannot  be  resorted  to  to 
defeat  the  object  and  intention  of  the  Federal  enactment,  and, 
hence,  where  a  national  bank  usuriously  received  a  greater 
than  the  lawful  rate  of  interest,  the  amount  so  paid,  although 
forfeited,  cannot  be  recovered  upon  a  counterclaim  in  an  action 
upon  a  note,  although  it  was  connected  with  the  transaction 
in  which  the  usury  was  paid.  Thus  it  is  manifest  that  the 
question  of  practice  in  this  state  arose  in  the  last  decision  of 
the  Lewis  case,  where  it  was  held  that,  notwithstanding  the 
rules  in  this  state  in  regard  to  set-oflE  or  counterclaim,  they 
could  not  be  applied  to  a  case  where  the  statute  provided  for 
a  forfeiture,  which  was  to  be  recovered  by  an  action,  and  that 
the  remedy  thus  given  was  exclusive  and  must  be  pursued. 

The  remaining  question  upon  this  branph  of  the  case  is 
whether  a  different  rule  applies  to  an  individual  banker  doing 
business  under  the  laws  of  this  state.  The  determination  of 
that  question  depends  for  its  solution  upon  the  intent  of  the 
legislature  in  enacting  section  55  of  the  General  Banking  Law. 
When  that  intent  is  ascertained  the  statute  must  be  enforced 
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in  accordance  therewith,  and  the  eonrt  may  not  substitute  its 
views  as  to  the  justice  or  expediency  of  the  statute.  Nor  can 
it  speculate  as  to  the  intention  of  the  legislature  where  the 
words  of  the  statute  are  clear  and  plainly  disclose  the  purpose 
of  its  enactment.  In  this  statute  the  legislature,  after  provid- 
ing that  a  person  paying  greater  than  legal  interest  to  a  state 
bank  or  individual  banker  may  recover  twice  the  amount  paid 
if  an  action  is  brought  within  two  years,  in  clear  and  unmis- 
takable terms  declared  the  true  intent  and  purpose  of  the 
section.  Its  avowed  purpose  was  to  place  the  banks  and 
individual  bankers  of  the  state  upon  an  equality  in  the  par- 
ticulars referred  to  with  national  banks  organized  under  the 
act  of  Congress.  As  we  have  already  seen,  as  against  national 
banks  such  a  forfeiture  cmnot  be  set  up  as  a  counterclaim, 
but  can  only  be  recovered  in  a  penal  action.  If,  as  the  legis- 
lature declared,  it  was  its  intent  to  place  state  banks  and  indi- 
vidual bankers  on  an  equality  with  national  banks,  it  neces- 
sarily follows  that  the  legislature  intended  that  the  special 
remedy  which  was  required  in  one  case  should  be  required  in 
the  other,  and,  hence,  that  under  this  statute,  as  well  as  under 
the  Federal  statute,  the  penalty  imposed  for  taking  usury 
must  be  reoovefed  in  a  penal  action.  The  method  of  enforc- 
ing this  right  is  inseparable  from  the  right  itself,  and  must  in 
each  case  be  recovered  in  the  manner  pointed  out  by  the  stat- 
ute. The  equality  between  state  and  national  banks,  for  which 
the  legislature  intended  to  provide,  can  be  maintained  in  no 
other  way  than  by  confining  the  person  seeking  to  enforce  the 
penalty  to  the  same  remedy,  whether  the  bank  or  individual 
banker  be  organized  and  doing  business  under  the  state 
law  or  under  the  Federal  statute.  We  think,  under  the 
state  as  well  as  under  the  Federal  law,  a  debtor  claiming 
that  usury  has  been  paid  cannot  counterclaim  the  stat- 
utory penalty  therefor,  but  his  remedy  under  the  statute 
of  1892,  like  that  under  the  Federal  law,  is  to  bring  an 
action  for  the  penalties  thus  imposed  when  the  action  may  be 
tried  untrammeled  by  and  disconnected  from  any  other  trans- 
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actions  or  business  between  such  person  and  the  bank  or  indi- 
vidual banker.  If  the  same  rule  does  not  apply  to  state  banks 
or  individual  bankers  as  applies  to  national  banks,  then  the 
former  do  not  receive  the  equality  which  it  was  the  express 
purpose  of  the  State  Banking  Law  to  afford  them,  and  which 
by  that  statute  was  declared  to  be  the  true  intent  thereof. 
The  purpose  of  the  requirement,  that  the  penalty  should  be 
enforced  by  penal  action,  is  obvious.  It  is  to  enable  the  privi- 
leged banker  to  recover  the  principal  of  his  debt,  irrespective 
of  any  considerations  arising  out  of  usurious  transactions  so 
far  as  the  penalty  imposed  is  concerned,  and  he  is  not  to  be 
interfered  with  nor  prevented  from  enforcing  his  debt  in  an 
action  brought  for  that  purpose  by  being  required  to  litigate 
the  subject  of  his  liabiUty  for  a  penalty.  "  Wliile  the  plaintiff 
in  such  cases  (actions  for  penalties),  upon  making  out  the  facts, 
has  a  clear  right  to  recover,  the  defendant  has  a  right  to  insist 
that  the  prosecution  shall  be  by  a  suit  brought  specially  and 
exclusively  for  that  purpose,  where  the  sole  issue  is  the  guilt 
or  innocence  of  the  accused,  wjthout  the  presence  of  any 
extraneous  facts  which  might  confuse  the  case,  and  mislead 
the  jury  to  the  prejudice  of  either  party."  {Barnet  v. 
National  Bank,  98  U.  S.  555,  559.) 

We  are,  therefore,  of  tlic  opinion  that  the  appellants'  claim 
that  a  different  rule  applies,  or  that  a  distinction  in  this  respect 
should  be  created  between  an  action  against  a  national  bank 
and  an  action  against  a  state  bank  or  individual  banker,  can- 
not and  ought  not  to  be  sustained  in  view  of  the  clear  and 
plain  intent  of  the  legislature  as  expressed  in  section  55  of  the 
General  Banking  Law  of  the  state. 

Nor  do  we  think  the  appellants  are  now  entitled  to  counter- 
claim three  hundred  dollars  which  they  allege  was  the  amount 
charged  by  the  plaintiff  upon  the  discount  of  the  note  for 
three  thousand  dollars,  which  constituted  the  first  transaction 
between  the  parties.  The  record  discloses  that  the.  defenses 
or  counterclaims  set  up  in  the  answer  are  not  based  upon  the 
first   clause   of  the   second  paragraph  of  section  55,  which 
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relates  to  illegal  interest  knowingly  stipulated  for  but  not 
paid  where  only  the  sum  loaned  without  interest  can  be 
recovered.  But,  on  the  contrary,  the  defendants  plainly  alleged 
in  their  answer  and  on  the  trial  were  awarded  judgment  upon 
the  theory  that  they  were  entitled  under  the  second  clause  of 
that  paragraph  to  recover  a  penalty  equal  to  twice  the  amount 
of  interest  which  had  actually  been  paid  to  the  plaintiffs  by 
the  defendants.  In  other  words,  the  counterclaim  was  to 
recover  a  penalty  for  usurious  interest  which  had  actually 
been  paid,  and  not  to  avoid  the  payment  of  interest  which 
had  been  knowingly  stipulated  for  but  not  paid.  Upon  that 
theory  alone  the  case  was  tried  at  the  Trial  Term  and  decided 
by  the  Appellate  Division.  As  the  question  under  considera- 
tion was  not  presented  nor  decided  by  the  trial  court  or  Appel- 
late Division,  it  cannot  be  raised  here  for  the  first  time.  A 
party  who  has  acquiesced  in  the  trial  of  an  action  upon  a  cer- 
tain theory  will  not  be  heard  to  assert  for  the  first  time  on 
appeal  that  there  was  error  in  adopting  the  theory  he  assisted 
in  establishing  as  the  law  of  the  case.  (  Vann  v.  House^  94 
N.  Y.  401;  Wellington  v.  Morey,  90  K  Y.  656.)  This 
appeal  must  be  determined  upon  the  theory  which  prevailed 
at  the  trial  and  upon  which  the  case  was  decided  by  the 
Appellate  Division. 

The  order  and  judgment  of  the  Appellate  Division  should 
be  affirmed  and  judgment  absolute  ordered  for  the  plaintiff 
on  the  stipulation,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Vann  and  Landon,  J  J., 
concur ;  Bartlett,  J.,  concurs  in  result. 

Judgment  affirmed. 


264  Village  of  Champlain  v.  McCrea.  [Jan., 

Statement  of  case.  [Vol.  165. 


166  iss'       The  Tillage  of  Champlain,  Appellant,  v.  Matilda  McCeea. 

165  264  et  al.,  Respondents. 

166  91^ 
165  264 
172  *558 


1.  Appeal  —  Final  Order  and  Judgment.  An  order  and  judgment 
entered  on  a  decision  of  the  Appellate  Division  which  not  only  reversed 
an  order  and  judgment  of  the  Special  Term  condemning  water  rights  of 
the  defendant  in  favor  of  the  plaintiff,  but  dismissed  the  proceeding,  are 
final  tvithin  the  meaning  of  the  Constitution  and  section  190  of  the  Code 
of  Civil  Procedure,  and  appealable  to  the  Court  of  Appeals. 

2.  Eminent  Domain  —  Condemnation  op  Water  Rights — Petition. 
A  petition,  in  a  proceeding  instituted  by  a  board  of  water  commissioners 
of  a  village  under  the  Condemnation  Law  (Code  of  Civ.  Pro.  §§  8357- 
8884)  to  condemn  water  rights,  specifically  describes  the  property  sought 
to  be  taken  with  reasonable  certainty,  as  required  by  subdivision  2  of  sec- 
tion 8860,  where  it  defines  it  as  water  to  be  diverted  from  a  certain  river, 
at  a  specified  point,  in  sufilcient  quantity  to  furnish  a  stated  minimum 
supply  per  day  for  domestic  purposes,  and  a  stated  maximum  supply  per 
day  for  fire  and  emergency  purposes,  and  when  the  description  is  ampli- 
fied by  reference  to  other  portions  of  the  petition. 

8.  Condemnation  OP  Water  Rights — Filing  Map  and  Plan.  The 
inauguration  of  a  water  system  duly  instituted  under  chapter  181  of  the 
Laws  of  1875,  is  entitled  to  be  carried  to  a  final  conclusion  under  that  stat- 
ute, notwithstanding  the  subsequent  enactment  of  the  Village  Law  and 
the  repeal  by  it  of  the  law  of  1875,  since,  under  section  81  of  the  Statutory 
Construction  Act  (L.  1892,  ch.  677),  the  repeal  of  a  statute  does  not  pre- 
vent the  prosecution  of  a  proceeding  pending  under  it,  and  in  a  proceed- 
ing to  condemn  water  rights  required  for  such  system  it  is  sufilcient  that 
a  map  and  plan  of  the  property  sought  to  be  taken  was  filed  in  the  ofiico 
of  the  county  clerk  as  required  by  the  law  of  1875,  instead  of  with  both 
the  village  clerk  and  county  clerk  as  provided  by  section  228  of  the  Village 
Law  (L.  1897,  ch.  414),  although  such  map  and  plan  were  filed  on  the  day 
after  the  latter  act  by  which  the  former  statute  was  repealed  went  into 
effect. 

4.  Water  Rights — Map  and  Plan  —  Petition.  An  allegation  in  a 
petition  that  the  proceeding  is  instituted  to  condemn  water  and  water 
i-ights  as  provided  by  the  Village  Law  (§  228)  should  not  be  treated  as  an 
averment  that  the  water  company  represented  by  the  plaintiff  village  was 
organized  under  such  law  and  subject  to  the  provisions  of  such  section 
with  respect  to  filing  a  map  and  plans,  when,  read  as  a  whole,  the  petition 
discloses  a  water  company  organized  under  the  law  of  1875,  pursuing  the 
remedy  provided  by  the  Code  and  pointed  out  in  section  223  of  the  Vil- 
lage Law  to  water  companies  formed  thereunder. 

5.  Appeal  —  Reversal  upon  the  Law.  It  will  be  presumed  that  the 
Appellate  Division  reversed  a  judgment  of  the  Special  Term  upon  the  law 
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where  its  order  does  not  state  that  the  reversal  was  upon  a  question  of 
fact,  and  in  such  case  the  Court  of  Appeals  will  consider  whether  the 
findings  are  supported  hy  the  evidence,  and  if  the  record  so  discloses  they 
are  conclusive  upon  it. 

6.  Wateb  CoiocissiONERs  —  Bond.  That  water  commissioners  acting 
under  chapter  181  of  the  Laws  of  1875  did  not  file  a  bond  as  required 
by  section  9  of  such  act  as  amended  (L.  1891,  ch.  201;  L.  1892,  ch.  195), 
before  any  ofilcial  act  was  done,  does  not  impair  their  authority  to  take 
proceedings  for  the  holding  of  an  election  of  taxpayers  and  voters  to  deter- 
mine the  question  of  taxation  for  a  village  water  supply,  since  until  the  tax 
is  voted  there  is  no  certainty  that  a  water  system  will  be  created,  nor  would 
it  be  possible  to  fix  the  penalty  of  the  bond,  which  depends  by  statute 
upon  the  amount  of  taxes  voted  and  the  cost  of  the  plant. 

Village  of  Champlain  v.  McOrea,  38  App.  Div.  259,  reversed. 

(Argued  November  22,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department,  entered 
December  9,  1898,  upon  an  order  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  proceedings  instituted  for  the 
condemnation  of  certain  water  rights,  and  dismissing  such 
proceedings. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

TF.  II.  Dunn  for  appellant.  The  village  was  at  all  times 
moving  under  the  act  of  1875  in  inaugurating  its  water  system. 
The  act  of  1875  was  not  repealed  until  several  months  after 
operations  were  commenced,  and  by  that  act  alone  the  steps 
taken  must  be  measured.  The  Statutory  Construction  Law 
gave  the  village  the  right  to  complete  what  it  had  started  to 
do  under  the  law  in  force  at  the  commencement  of  the  pro- 
ceedings, regardless  of  its  subsequent  repeal.  {People  v.  A, 
liy.  Co.,  160  N.  Y.  246 ;  Cameron  v.  iY.  T.  <&  M.  V.  W. 
Co.,  133  N.  Y.  336 ;  People  ex  rel.  v.  Gilroy,  67  Hun,  323 ; 
Close  V.  Noye,  147  N.  Y.  597 ;  Berwind-  White  M.  Co.  v. 
Ewart,  11  Misc.  Kep.  492 ;  People  ex  rel.  v.  i\r.  Y.  C  c&  B. 
S.  R.  R.  Co.,  156  N.  Y.  570.) 
34 
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J,  P.  KeUds  for  respondents.  The  order  sought  to  be 
reviewed  is  not  appealable  to  this  court.  ( Van  Aradale  v. 
Jiing,  155  N.  Y.  325;  Matter  of  Attorney-General^  155  N. 
T.  441 ;  Stoerzer  v.  Nolan,  155  N.  Y.  667 ;  iV^.  Y,  S.  <b  T, 
Co.  V,  S.  G.  cfe  JSl.  Z.  Co.,  156  K  Y.  645 ;  Citj/  of  Johns- 
town V.  Wade,  157  N.  Y.  50 ;  Matter  of  Thomson,  86  Hun, 
405 ;  Matter  of  City  of  Buffalo,  64  N.  Y.  547.)  The  peti- 
tion was  fatally  defective  and  the  defendant's  objections 
thereto  should  have  been  sustained  and  his  motion  to  discuss 
the  same  granted,  because  it  failed  to  specifically  describe  the 
property  sought  to  be  taken.  (Code  Civ.  Pro.  §  3260  ;  City 
of  Syracuse  v.  Stagey,  86  Hun,  441 ;  Matter  of  Water  Comrs, 
of  Amsterdam,  96  N.  Y.  360 ;  Matter  of  N.  Y.  C.  cfe  //.  R. 
R.  R,  Co.,  70  K  Y.  191 ;  Hayden  v.  State,  132  N.  Y.  533; 
People  ex  rel.  v.  Bd,  of  Trustees  of  Vil,  of  JIaverstraw, 
137  N.  Y.  88 ;  Zink  v.  MoManus,  121  N.  Y.  259 ;  Matter 
of  M.  W.  W.  Co.,  38  N.  Y.  S.  K.  95 ;  Matter  of  Thomson, 
80  Hun,  405;  Matter  of  N.  K  cfe  W.  Ry.  Co.,  108  N.  Y. 
375.)  The  petition  was  fatally  defective  in  not  showing  that 
a  map  and  plans  had  been  filed  in  the  village  clerk's  oflSce,  as 
required  by  statute.  (L.  1897,  ch.  414,  §  223  ;  Matter  of  R. 
E.  Ry.  Co.,  123  N.  Y.  351 ;  Matter  of  N.  F.  <&  W.  Ry.  Co., 
108  K  Y.  375;  Matter  of  Thomson,  86  Hun,  405;  Matter 
of  City  of  Buffalo,  78  K  Y.  362;  Matter  of  li'.  Y.  <&  B. 
R.  R.  Co.,  62  Barb.  85 ;  City  of  Syracuse  v.  Betiedict,  86 
Hun,  343;  City  of  Syracuse  y.  Stacey,  86  Hun,  441.)  The 
water  commissioners,  not  having  executed  and  tiled  the  bond 
required  by  statute,  were  not  authorized  to  take  any  proceed- 
ings. {G.  T.  cfe  S.  D.  Co.  V.  P.,  R.  cfe  N.  E.  R.  R.  Co.,  160 
N.  Y.  1.) 

Bartlett,  J.  This  is  a  condemnation  proceeding  insti- 
tuted under  chapter  23,  title  1,  sections  3357  to  3384,  Code  of 
Civil  Procedure,  known  as  the  Condemnation  Law,  wherein 
the  village  of  Champlain  sought  to  condemn  the  interest  of  the 
defendant  Matilda  McCrea  as  a  lower  riparian  owner  in 
water  to  be  diverted  by  it  from  the  Great  Chazy  river  (which 
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flows  through  the  village  in  an  easterly  direction)  for  the  pur- 
pose of  feeding  the  mains  of  a  municipal  water  system  to  sup- 
ply the  village  and  its  inhabitants  with  pure  and  wholesome 
water.     The  corporation  defendant  is  interested  as  a  mortgagee. 

On  the  24th  of  March,  1897,  the  plaintiff  began  proceed- 
ings under  chapter  181  of  the  Laws  of  1875,  to  inaugurate  a 
water  system  as  therein  provided,  and  on  the  2d  day  of  July, 
1897,  reached  a  point  therein  where  it  filed  a  map  and  order 
of  the  lands  and  water  rights  intended  to  be  taken  in  the 
county  clerk's  office  of  Clinton  county,  as  provided  by  section 
5  of  the  act,  which  reads  as  follows :  "  Before  entering,  taking  or 
using  any  land  for  the  purpose  of  this  act,  the  said  water  com- 
missioners shall  cause  a  survey  and  map  to  be  made  of  the  lands 
intended  to  be  taken  or  entered  upon  for  any  of  said  purposes, 
by  and  on  which  the  land  of  each  owner  or  occupant  shall  be 
designated,  which  map  shall  be  signed  by  the  president  of  said 
water  commissioners  and  their  secretary,  and  be  filed  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  said  lands 
are  situated ;  said  water  commissioners,  by  any  of  their  offi- 
cers, agents  or  servants,  may  enter  upon  any  lands  for  the  pur- 
pose of  making  such  survey  or  map." 

The  defendant  Matilda  McCrea  owned  a  mill  site  on  the 
river  about  a  mile  below  the  point  where  the  village  proposed 
to  divert  water  from  the  stream.  The  board  of  water  com- 
missioners were  unable  to  agree  with  Mrs.  McCrea  upon  the 
amount  of  damages  she  might  suffer  in  the  premises,  and 
tliereuDon  they  instituted  this  proceeding  in  November,  1897, 
in  the  name  of  the  village  of  Champlain,  to  acquire  by  con- 
demnation, the  water  and  water  rights  necessary  for  the  sys- 
tem of  water  works  contemplated. 

Issue  was  joined  and  a  trial  duly  had  before  the  Special 
Term,  and  findings  of  fact  and  conclusions  of  law  were  filed. 

Among  other  findings  of  fact  the  court  found  that  about 
March  25th,  1897,  the  trustees  of  the  village  of  Champlain 
were  organized  into  a  board  of  water  commissioners  under 
chapter  181  of  the  Laws  of  1875 ;  that  the  president  and 
board  of  trustees  duly  called  and  published  and  gave  notice 
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of  a  meeting  of  the  taxpayers  and  voters  to  vote  upon  the 
question  of  taxation  for  expenses  in  providing  the  village  with 
water ;  that  the  president  and  trustees  of  the  village  unani- 
mously resolved  that  $20,000  was  needed  for  such  purpose,  and 
notice  thereof  was  duly  posted  ;  that  a  special  meeting  of  tax- 
payers and  voters  was  held,  and  a  majority  vote  resulted  in 
favor  of  the  water  tax ;  that  the  water  in  Great  Chazy  river 
is  suitable  for  domestic  purposes,  and  the  manner  of  taking 
the  same,  and  the  quantity  to  be  taken,  is  reasonable  and  rea- 
sonably certain  ;  that  the  interest  therein  of  the  defendant 
Matilda  McCrea  is  necessary  for  said  village ;  that  a  reason- 
able effort  was  made  to  agree  with  her  upon  the  price  for  said 
interest,  but  at  no  time  has  she  shown  a  disposition  to  agree, 
and  it  has  always  been  impossible  to  reach  an  agreement ; 
that  the  verified  petition  shows  her  interest  to  he  of  six  cents 
value  and  the  verified  answer  alleges  tliat  her  interest  is  worth 
two  thousand  dollars ;  that  the  plaintiff  duly  made  and  filed 
a  proper  map  and  order  as  required  with  both  the  county 
clerk  of  Clinton  county  and  with  the  clerk  of  the  village ; 
that  the  plaintiff  has  acquired  a  right  to  take  water  from  said 
river  by  purchase  from  all  except  the  defendant,  who  has  some 
interest  therein  necessary  to  plaintiff. 

These  findings  were  followed  by  the  conclusions  of  law 
"that  the  plaintiff,  through  its  board  of  water  commissioners, 
is  entitled  to  the  judgment  of  this  court  that  the  public  use 
requires  the  interest  of  said  defendant  in  the  waters  described 
in  said  petition,  and  the  plaintiff  is  entitled  to  the  condemna- 
tion thereof  for  such  purpose ;  and  is  also  entitled  to  take  and 
hold  such  property  interests  for  the  uses  specified  upon  mak- 
ing compensation  therefor ;  that  the  commissioners  of  appraisal 
should  be  appointed  to  ascertain  the  compensation  to  be  made 
to  the  owner  thereof,  and  judgment  is  so  directed." 

Judgment  was  entered  January  11th,  1898,  in  conformity 
to  this  decision,  and  on  February  12th,  1898,  upon  a  noticed 
motion,  the  Special  Term  appointed  three  commissioners  to 
ascertain  and  report  the  compensation  to  be  paid  to  the 
defendant. 
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The  defendant  Matilda  McCrea  thereupon  appealed  on  the 
8th  of  March,  1898,  to  the  Appellate  Division  from  the  judg- 
ment so  entered,  and,  before  the  commissioners  appointed  to 
ascertain  and  report  the  compensation  to  be  paid  her  had 
reported,  the  Appellate  Division  not  only  reversed  the  judg- 
ment entered  upon  the  Special  Terra  decision,  but  dismissed 
this  proceeding. 

The  respondent's  counsel  interposes  the  preliminary  objec- 
tion that  the  judgment  entered  on  the  decision  of  the  Appel- 
late Division  is  not  iinal  in  this  special  proceeding  and  that 
the  appeal  does  not  lie.  He  cites  in  support  of  this  view  a 
number  of  cases  and  among  them  City  of  Johnstown  v.  Wade 
(157  N.  Y.  50).  This  case  held  that  an  order  of  the  Appel- 
late Division  reversing  an  order  of  the  Special  Term,  vacating 
a  final  order  and  judgment  in  condemnation  proceedings,  is 
not  a  final  order  in  a  special  proceeding  within  the  meaning  of 
the  Constitution  and  section  190  of  the  Code  of  Civil  Pro- 
cedure, and,  therefore,  is  not  appealable  as  of  right  to  this 
court. 

In  the  case  at  bar  we  have  not  only  a  reversal  of  the  order 
and  judgment,  but  the  additional  point  that  the  Appellate 
Division  dismissed  the  proceeding.  It  follows  that  the  order 
and  judgment  entered  on  this  decision. are  final  so  far  as  the 
village  of  Champlain  is  concerned,  and  we  are  required  to 
entertain  this  appeal. 

The  respondent's  counsel  urges  that  the  petition  is  fatally 
defective  for  the  reason  it  failed  to  specifically  describe  the 
property  sought  to  be  taken.  The  seventh  subdivision  of  the 
petition  reads  as  follows :  "  That  the  property  so  to  be  con- 
demned is  the  water  so  to  be  diverted,  in  which  defendants 
have  or  claim  such  interest  and  title  as  aforesaid,  and  is 
described  particularly  as  follows,  viz. :  All  that  portion  of  the 
waters  flowing  easterly  in  the  Great  Chazy  River  at  a  point 
contiguous  to  the  power  station  of  plaintiflE  erected  upon  the 
lands  so  conveyed  to  it  *  *  *  which  can  be  forced  into 
a  water  main  or  pipe  with  an  interior  diameter  of  eight  inches 
by  a  five-cylinder  pump  with  a  minimum  pressure  of  sixty 
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pounds  per  square  inch  for  domestic  and  ordinary  purposes, 
and  a  maximum  pressure  of  one  liundred  and  thirty  pounds 
per  square  inch  for  fire  and  emergency  purposes  in  the  use  of 
such  water,  being  a  minimum  of  one  hundred  thousand  gal- 
lons per  twenty-four  hours  for  domestic  purposes  and  a  maxi- 
mum of  one  million  gallons  for  twenty-four  hours  for  fire  and 
emergency  purposes." 

The  Code  of  Civil  Procedure  (§  3360,  subd.  2)  provides  that 
the  petition  shall  set  forth  a  specific  description,  of  the  prop- 
erty to  be  condemned  and  its  location  by  metes  and  bounds 
with  reasonable  certainty. 

The  language  of  the  petition  already  quoted  and  the  other 
portions  of  the  petition,  to  which  it  distinctly  refers,  consti- 
tute a  specific  description  of  the  water  rights  to  be  condemned 
and  the  amount  of  water  to  be  taken,  with  reasonable 
certainty. 

The  respondent  raises  the  further  objection  that  the  peti- 
tion is  defective  in  not  showing  that  a  map  and  plan  have  been 
filed  in  the  village  clerk's  office  as  required  by  statute.  (Chap. 
414,  Laws  of  1897,  §  223.) 

This  brings  up  the  point  that  was  deemed  controlling  by 
the  court  below.  The  village  of  Champlain,  by  its  duly  con- 
stituted authorities,  in  the  month  of  March,  1897,  instituted 
proceedings  under  the  act  of  1875  to  inaugurate  a  water  sys- 
tem. A  board  of  water  commissioners  had  been  constituted ; 
the  village  authorities  had  duly  acted  in  the  premises ;  a  special 
election  had  been  held,  and  on  the  second  of  July,  1897,  the 
water  commissioners  filed  in  the  office  of  the  county  clerk  a 
survey  and  map,  previously  prepared,  of  the  lands  and  water 
intended  to  be  taken,  diverted  or  affected,  under  section  5  of 
the  act  of  1875. 

The  respondent  insists  that  as  the  Village  Law  (Chap.  414, 
Laws  of  1897)  took  effect  July  1st,  1897,  it  was  not  compe- 
tent for  the  appellant  to  file  on  the  2d  day  of  July,  1897,  the 
map  and  order  under  the  law  of  1875,  as  the  Village  Law 
covered  the  same  subject  and  in  express  terms  repealed  chap- 
ter 181,  Laws  of  1875.     It  ir  further  argued  that  in  order  to 
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render  these  condemnation  proceedings  regular,  the  water 
conimissioncrs  should  have  tiled  a  map  and  plans  with  the 
village  clerk  and  a  certified  copy  of  the  map  in  the  county 
clerk's  office  in  pursuance  of  section  223  of  the  Village  Law 
of  1897. 

This  objection,  which  was  sustained  by  the  Appellate 
Division,  rests  upon  a  misapprehension  of  the  legal  situation. 
The  inauguration  of  a  water  system  for  the  village  of  Cham- 
plain  having  been  duly  instituted  under  the  act  of  1875,  is 
entitled  to  be  carried  to  a  final  conclusion  under  that  statute, 
notwithstanding  the  enactment  of  the  Village  Law  and  the 
repeal  by  it  of  the  law  of  1875. 

The  Statutory  Construction  Act  (Chap.  G77  of  the  Laws  of 
1892)  provides  (§  31)  as  follows :  "  The  repeal  of  a  statute  or 
part  thereof  shall  not  affect  or  impair  any  act  done  or  right 
accruing,  accrued  or  acquired,  or  liability,  penalty,  forfeiture 
or  punishment  incurred  prior  to  the  time  such  repeal  takes 
effect,  but  the  same  may  be  asserted,  enforced,  prosecuted  or 
inflicted,  as  fully  and  to  the  same  extent  as  if  such  repeal  had 
not  been  effected ;  and  all  actions  and  proceedings,  civil  or 
criminal,  commenced  under  or  by  virtue  of  any  provision  of  a 
statute  so  repealed,  and  pending  immediately  prior  to  the  taking 
effect  of  such  repeal,  may  be  prosecuted  and  defended  to  final 
effect  in  the  same  manner  as  they  might  if  such  provisions 
were  not  so  repealed."  {People  ex  reL  City  of  Buffalo  v. 
N.  Y.  C.  dk  IL  R.  R.  R,  Co.,  156  N.  Y.  570.) 

This  principle  of  construction  has  been  frequently  applied, 
not  only  under  the  Statutory  Construction  Act,  but  prior 
thereto  in  repealing  acts  containing  saving  clauses.  {Cameron 
V.  iT.  Y,  <6  Mount  Vernon  Water  Co.,  133  X.  Y.  336;  Close 
V.  iVby^,  147  ]Sr.  Y.  597.) 

The  map  and  order  filed  on  the  second  of  July,  1897,  under 
the  act  of  1875,  was  required  to  be  filed  in  the  office  of  the 
county  clerk  only  by  the  provisions  of  section  5,  and,  conse- 
quently, is  not  open  to  the  criticism  that  it  should  have  been 
filed  in  the  office  of  the  village  clerk.  The  map  is  in  con- 
formity to  the  act  of  1875. 
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It  thus  appears  that  the  scheme  to  inaugurate  the  water 
company  was  completed  on  the  2d  day  of  July,  1897.  It 
was  not  until  the  following  November,  as  already  pointed  out, 
that  the  company  so  organized  found  it  necessary  to  resort  to 
condemnation  proceedings  in  order  to  secure  its  necessary 
property  rights. 

The  allegation  of  the  petition  herein,  referred  to  by  the 
Appellate  Division,  to  the  effect  that  this  proceeding  is  insti- 
tuted to  condemn  water  and  water  rights  as  provid  ed  by  sec- 
tion 223  of  the  Village  Iaw  of  1897,  Ch.  414,  is  not  to  be 
treated  as  an  averment  that  the  water  company  represented 
by  the  plaintiff  was  organized  under  the  Village  Law  and 
liable  to  file  a  map  and  plans  as  provided  in  section  223,  as 
seems  to  have  been  assumed  by  the  court  below.  The  situa- 
tion just  prior  to  the  institution  of  this  proceeding  in  Novem- 
ber, 1897,  was  as  follows :  The  water  company,  being  fully 
organized  under  the  law  of  1875,  was  engaged  in  acquiring 
water  rights  and  had  succeeded  in  coming  to  an  agreement 
with  all  the  property  owners  save  the  defendant  Matilda 
McCrea,  and  the  question  then  presented  was  whether  con- 
demnation proceedings  should  be  instituted  under  the  law  of 
1875,  ^  6  et  seq.,  or  under  the  Code  of  Civil  Procedure,  Ch. 
23,  Title  1,  known  as  the  Condemnation  Law.  As  both  the 
law  of  1875  and  the  Code  of  Civil  Procedure  dealt  with  the 
condemnation  of  property,  as  a  matter  of  remedy,  it  was 
proper  to  institute  this  proceeding  under  the  Code  as  the  later 
statute.  While  the  allegation  of  the  petition,  to  which  refer- 
ence has  been  made  by  the  Appellate  Division  doubtless  lacks 
clearness  of  expression,  yet  the  petition  when  read  as  a  whole 
discloses  a  water  company  organized  under  the  law  of  1875, 
following  the  same  course  as  to  remedy  when  condemning 
property  as  is  pointed  out  by  section  223  of  the  Village  Law 
to  water  companies  formed  thereunder. 

The  due  organization  of  the  water  company  under  the  act 
of  1875  having  been  found  by  the  trial  court,  and  as  the  order 
of  the  Appellate  Division  does  not  state  that  the  reversal  was 
upon  a  question  of  fact,  it  must  be  presumed  that  the  judg- 
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raent  was  not  reversed  upon  the  facts  but  the  law.  {National 
Harrow  Co.  v.  Bement  c6  Sons^  163  N".  Y.  505.)  We  are, 
therefore,  called  upon  to  consider  if  the  findings  of  fact  are 
without  evidence  to  support  them. 

An  examination  of  the  record  discloses  that  the  findings  are 
supported  by  evidence  and,  therefore,  conclusive  on  this  court. 

This  view  of  the  legal  situation,  as  controlled  by  the  form 
of  the  order  as  entered,  disposes  of  respondent's  contention 
that  the  special  election  of  the  taxpayers  and  voters  was  not 
lawfully  conducted. 

The  respondent  argues  that  the  water  commissioners,  even 
if  considered  as  acting  imder  the  act  of  1875,  were  not  author- 
ized to  take  any  proceedings  for  the  holding  of  the  election 
of  taxpayers  and  voters,  not  having  executed  and  filed  the 
bond  required  by  section  9  of  the  act  of  1875,  as  amended 
by  chapter  201  of  the  Laws  of  1891  and  chapter  195  of  the 
Laws  of  1892. 

The  material  part  of  the  section,  as  amended,  reads  as  fol- 
lows :  "  No  bonds,  certificates  or  other  obligations  of  indebt- 
edness shall  be  issued,  nor  shall  any  official  act  be  done  by 
any  board  of  commissioners  authorized  by  this  act,  until  such 
commissioners,  or  a  majority  of  them,  shall  have  filed  with 
the  clerk  of  tlie  county  within  which  such  village  or  some 
portion  thereof  shall  be  situated,  their  joint  and  several  bond 
in  the  sum  of  thirty  thousand  dollars,  if  the  system  of  water 
works  to  be  erected  or  in  operation,  will  or  has  cost  more 
than  thirty  thousand  dollars,  or  in  the  sum  of  ten  thousand 
dollars,  if  the  system  of  water  works  will  or  has  cost  less  than 
thirty  thousand  dollars,"  etc. 

The  obvious  answer  to  this  point  is,  that  until  the  meeting 
of  votei-s  and  taxpayers  lias  been  lield  and  the  tax  voted 
there  was  no  certainty  that  a  water  system  was  to  be  created, 
nor  would  it  be  possible  to  fix  the  penalty  of  the  bond, 
which  depends  upon  the  amount  of  taxes  voted  and  the  cost 
of  the  plant. 

A  bond  of  ten  thousand  dollars   under   this   section  was 
duly  executed  on  the  29th  of  April,  1897,  and  approved  by 
35 


274  Parker  v.  Elmira,  C.  &  N.  R.  R.  Co.  [Jan.. 

Statement  of  case.  [Vol.  J  65. 

the  county  judge  and  filed  on  the  5th  dt.y  of  May  following, 
the  special  election  having  been  held  April  17th,  1897. 

We  have  examined  the  other  points  raised  by  the  respond- 
ent, but  deem  it  unnecessary  to  discuss  them. 

The  judgment  of  the  Special  Term  was  improperly  reversed 
and  this  proceeding  ought  not  to  have  been  dismissed.  The 
proceeding  should  be  reinstated,  the  Special  Term  resume 
jurisdiction  thereof  and  the  commissioners  appointed  herein  to 
ascertain  and  report  the  compensation  to  be  paid  to  the  defend- 
ant Matilda  McCrea  must  proceed  with  the  discharge  of  their 
duties  in  the  premises. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Trial  Term  affirmed,  with  costs  to 
the  appellant  in  this  court  and  in  the  Appellate  Division. 

O'Brien,  Haight,  Martin,  and  Vann,  JJ.,  concur;  Par- 
ker, Ch.  J.,  not  voting ;  Landon,  J.,  not  sitting. 

Judgment  accordingly. 


Joseph  Parker,  Appellant,  v.  The  Elmira,  Cortland  and 

165    274  Northern  Railroad  Company,  Respondent, 

jl71  'STS,  ^ 

1.  Constitutional  Law  —  Special  Act  Authorizing  Extension  op 
Railroad  and  Embracing  Regulation  as  to  Rate  of  Pare.  A  pri- 
vate and  local  statute  entitled  an  act  to  authorize  a  railroad  company  to 
extend  its  road  is  not  obnoxious  to  the  constitutional  requirement  (Art. 
8,  §16)  that  such  a  bill  shall  not  embrace  moVothanono  subject  and 
that  shall  be  expressed  in  its  title,  because  it  contains  a  provision  regu- 
lating the  maximum  rate  of  fare  which  the  railroad  may  charge  per  mile. 

2.  Chapter  694,  Laws  op  1872,  not  Repealed  by  General  Rail- 
road Law.  The  special  statute  known  as  chapter  5d4  of  the  Laws  of 
1872,  a  provision  of  which  authorizes  the  Utica,  Ithaca  and  Elmira  Rail- 
road Company  to  charge  fare  at  the  rate  of  four  cents  per  mile,  was  not 
repealed  by  the  General  Railroad  Law  (L.  1890,  ch.  565). 

8.  Railroads  —  Special  Statutory  Provision  as  to  Fare — Prop- 
erty Right.  The  right  of  a  railroad  to  charge  fare  at  the  rate  of  a  speci- 
fied sum  per  mile,  secured  to  it  by  a  special  act,  is  a  privilege  or  franchise 
in  the  nature  of  property,  is  alienable  or  transferable  by  mortgage,  and 
is  not  lost  by  a  transfer  of  the  ro;wl,  on  foreclosure  sale,  to  natural  per- 
sons who  act  as  the  conduit  for  trausmittinfi"  the  property  to  another  cor- 
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poration,  and  the  subsequent  consolidation  of  the  railroad  into  a  general 
system  does  not  impair  the  right  of  the  consolidated  company  to  charge 
upon  the  constituent  line  the  rate  of  fare  authorized  by  the  original  act. 
Parker  v.  Elmira,  C.  dh  Ji.  R.  R.  Co.,  27  App.  Div.  388,  affirmed. 

(Argued  November  22,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  April 
13, 1898,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at  Cir- 
cuit without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Hull  Greenfield  for  appellant.  Corbin  and  Maxwell  could 
not  take,  as  individuals,  the  private  rights  and  franchises  of  the 
Utica,  Ithaca  and  Elmira  Railroad  Company,  nor  could  they, 
as  individuals,  convey  the  same  to  the  defendant.  {Shiels  v. 
Ohio,  95  U.  S.  319 ;  FeopU  v.  O'Brien,  111  N.  Y.  47 ;  Fisher 
V.  N,  Y.  a  dk  IL  B.  B.  B.  Co.,  46  K.  Y.  644 ;  Furdy  v.  E, 
B.  B.  Co.,  162  N.  Y.  42.)  The  special  law  relied  on  by  the 
defendant  to  defeat  a  recovery  had  been  repealed  by  the 
General  Railroad  Law  of  1890,  as  amended  by  the  law  of  1892, 
whicli  established  a  uniform  rule  for  all  the  railroads  of  the 
state.  {Matter  of  Ddbaon,  146  N.  Y.  357 ;  Beardsley  v.  W. 
Y.,  L.  K  <&  W.  B.  B.  Co.,  15  App.  Div.  251 ;  Dillon  v.  K 
By.  Co.,  43  N.  Y.  Supp.  320 ;  People  v.  Jaehne,  103  N.  Y. 
182 ;  Heckmann  v.  Pinkney,  81  N.  Y.  211 ;  People  v.  G.  cJ& 
S.  T.  Co.,  98  N.  Y.  67 ;  City  of  Buffalo  v.  Neal,  86  Hun, 
76 ;  Harrington  v.  Trustees,  10  Wend.  547 ;  Johnson  v.  H. 
B.  B.  B.  Co.,  49  K  Y.  455 ;  H.  G.  L.  cfe  C  Co.  v.  City  of 
Hamilton,  146  U.  S.  258.)  The  defendant  never  had  any 
legal  right  to  charge  four  cents  per  mile,  chapter  594  of  the 
Laws  of  1872,  the  law  under  which  they  claimed  the  right  to 
charge  four  cents  per  mile,  being  unconstitutional  and  void. 
{S.  M.  Ins.  Co.  V.  Mayor,  etc.,  8  N.  Y.  241 ;  Toion  of  Fish- 
kill  V.  F.  iSc  B.  P.  Co.,  22  Barb.  634 ;  Johnston  v.  Spicer, 
107  N.  Y.  185 ;  People  v.  Hills,  35  N.  Y.  452.} 
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D,  W,  Van  Iloesen  for  respondent.  Chapter  594  of  the 
Laws  of  1872  gave  to  the  tJtica,  Ithaca  and  Elmira  Railroad 
Company  the  legal  right  to  charge  a  fare  not  exceeding  four 
cents  per  mile,  and  that  right  was  a  franchise  which  passed  to 
and  became  the  property  of  the  defendani;,  the  Elmira,  Cort- 
land and  Xorthern  Railroad  Company,  as  entitled  and  enacted, 
and  did  not  violate  any  of  the  provisions  of  the  Constitution, 
{Fo7't  V.  CummingSj  90  Hun,  485 ;  Perhins  v.  Ileert,  158  X. 
Y.  306;  Astor  v.  Arcade  liy.  Co.,  113  N.  T.  93;  Sweet  v. 
Citij  of  Syracuse,  129  N.  Y.  316 ;  Wilcox  v.  Baker,  22  App. 
Di  V.  299.)  The  right  to  charge  a  fare  not  exceeding  four  cents 
per  mile  was  a  franchise  which  could  be  and  was  legally  trans- 
ferred to  the  defendant  and  became  its  property.  (Morgan 
V.  Louisiana,  93  U.  S.  217 ;  People  v.  O'Brien,  111  N.  Y. 
41  ;  Fe4)pU  v.  B,,  F.  <&  C,  /.  By,  Co.,  89  N.  Y.  75.)  Section 
5  of  chapter  594  of  the  Laws  of  1872  has  not  been  repealed, 
either  expressly  or  by  implication.  {People  v.  Koenig,  9  App. 
Div.  438  ;  B.  C.  Assn.  v.  City  of  Buffalo,  118  N.  Y.  61 ;  Mat- 
ter of  Ddbson,  146  N.  Y.  357 ;  People  ex  rel.  v.  Bd.  Suprs., 
40  Hun,  353;  Beardsley  v.  N.  Y,,  L.  E.  &  W.  R.  B.  Co.^ 
15  App.  Div.  251 ;  McKenna  v.  Edmunstone,  91  N.  Y.  234 ; 
Oilman  v.  Tucker,  128  N.  Y.  190 ;  Purdy  v.  E.  R.  R.  Co.^ 
162  N.  Y.  48 ;  People  v.  O'Brien,  111  N.  Y.  1.) 

O'Brien,  J.  This  is  an  action  to  recover  the  penalty  of  fifty- 
dollars  and  also  seven  cents  excessive  fare  which  it  is  claiinea 
accrued  to  the  plaintiff  under  section  tliirty-nine  of  the  Railroad 
Law,  which  enacts  that  "  Any  railroad  corporation  which  shall 
ask  or  receive  more  than  the  lawful  rate  of  fare,  unless  such 
overcharge  was  made  through  inadvertence  or  mistake,  not 
amounting  to  gross  negligence,  shall  forfeit  fifty  dollars." 

The  defendant  is  a  railroad  corporation,  created  under  the 
statute,  and  by  the  consolidation  and  merger  in  it  of  various 
other  railroads.  It  is  the  result  of  other  and  earlier  consolida- 
tions of  small  railroads  under  names  slightly  different.  It 
claims  to  be  vested  with  the  rights  and  privileges  that  any 
of  the  railroads  which  now  constitute  its  entire  system  pes- 
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sessed  by  law  before  they  were  consolidated  and  finally  merged 
in  the  defendant 

Tlie  legal  rate  of  fare  which  the  defendant  was  entitled  to 
charge  passengers  in  its  cars  is  three  cents  per  mile,  unless,  as 
it  contends  in  this  case,  it  may  charge  more  under  some  exist- 
ing special  law  applicable  to  one  or  more  branches  of  the  sys- 
tem. On  the  25th  day  of  February,  1895,  the  plaintiff  took 
passage  and  was  a  passenger  on  the  defendant's  railroad  from 
Freeville  to  Cortland  and  was  charged  as  fare  at  the  rate  of 
nearly  four  cents  per  mile,  that  being  the  rate  usually  asked 
and  received  from  passengers  between  those  stations.  The 
excess  paid  by  the  plaintiff,  beyond  what  it  is  claimed  was  the 
legal  rate  between  those  points,  was  seven  cents.  The  defense 
to  the  action  was  that  the  defendant  had  statutory  authority 
for  the  charge  made,  and  violated  no  law ;  but  that  if  there 
was  in  fact  any  overcharge  it  was  made  through  inadvertence 
and  mistake,  not  amounting  to  gross  negligence.  At  the  trial 
the  complaint  was  dismissed,  and  the  plaintiff  excepted,  and  the 
judgment  entered  on  that  decision  has  been  affirmed  on  appeal. 

The  case  depends  largely,  if  not  entirely,  upon  the  question 
whether  a  private  and  local  statute  known  as  chapter  594  of 
tlie  Laws  of  1872  was  validly  enacted  and  in  force  at  the  date 
wlien  it  is  alleged  that  the  overcharge  of  fare  was  demanded 
and  received  by  the  defendant  from  the  plaintiff.  The  title 
of  the  act  is  "  An  act  to  authorize  the  Utica,  Ithaca  and  Elmira 
Kailroad  Company  to  extend  their  road  and  to  confirm  their 
purchase  of  a  portion  of  tlie  roadbed  of  the  Lake  Ontario, 
Auburn  and  New  York  Railroad  and  for  other  purposes." 
The  statute  confers  various  powers  upon  the  Utica,  Ithaca 
and  Elmira  Railroad  Company,  and  among  other  things,  by 
the  fifth  and  last  section,  to  charge  a  fare  not  exceeding  four 
cents  per  mile.  That  railroad  is  now  a  part  of  the  defend- 
ant's system  by  and  through  various  consolidations  and  mesne 
conveyances,  the  proceedings  culminating  in  that  result  not 
being  questioned  in  any  form,  except  as  to  the  point  which 
will  be  referred  to  hereafter.  If  that  act  is  still  in  force,  then 
the  defendant  had  the  lawful  right  to  charge  the  sum  demanded 
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and  received  from  the  plaintiff.  It  is  attacked,  however,  on 
two  grounds.  (1)  On  the  ground  that  the  act  violates  tliat 
provision  of  the  State  Constitution  which  forbids  the  passage 
of  any  private  or  local  bill  embracing  more  than  one  subject 
expressed  in  the  title.  (2)  That  even  if  the  act  was  origi- 
nally valid  it  has  been  repealed  by  implication  in  the  revision 
of  the  statutes  which  resulted  in  the  present  General  Kailroad 
Law.  The  statute  provides  for  the  use  and  care  by  the  rail- 
road of  parts  of  the  general  canal  system  of  tlie  state  in  which 
the  entire  public  had  an  interest,  but  for  the  purpose  of  the 
objection  it  may  be  assumed  that  the  act  was  private  and 
local.  We  think,  however,  that  the  statute  contains  nothing 
that  is  not  fairly  expressed  in  the  title.  An  act  to  extend  the 
road  sufficiently  expresses  in  the^  title  everything  contained  in 
the  five  sections.  The  regulation  of  the  rate  of  fare  which  a 
railroad  may  charge,  and  the  designation  of  the  maximum  per 
mile,  is  germane  to  the  subject  of  the  act  expressed  in  the 
title,  which  was  an  act  to  authorize  a  designated  railroad  to 
extend  its  road.  The  extension  of  the  road  was  the  real  sub- 
ject expressed,  and  all  the  rest  may  be  regarded  as  surplusage. 
The  rate  of  fare  which  might  be  charged  when  the  road  was 
extended,  as  described  in  the  act,  was  not  foreign  to  the  sub- 
ject expressed  in  the  title,  and,  hence,  there  was  no  violation 
of  either  the  letter  or  the  spirit  of  the  Constitution.  {A%tOT 
v.  Arcade  By.  Co,,  113  N.  Y.  93  ;  Sweet  v.  City  of  Syracuse^ 
129  N.  Y.  316 ;  Perkins  v.  Heert,  158  N.  Y.  306.) 

We  do  not  think  that  this  special  act,  applicable  only  to  a 
particular  railroad,  was  repealed  by  the  enactment  of  the 
present  general  law.  That  law  is  not  general  in  the  sense 
that  it  provides  for  a  uniform  rate  of  fare  applicable  to  all 
railroads.  It  classifies  railroads  according  to  mileage,  eleva- 
tion of  grade,  date  of  incorporation  and  otherwise,  and  fixes 
the  rate  of  fare  that  may  be  lawfully  charged  by  each  class, 
ranging  from  ten  cents  down  to  two  cents  per  mile  (§  37),  and 
then  concludes  in  these  words :  "  Nor  shall  any  consolidated 
railroad  corporation  charge  a  higher  rate  of  fare  per  passen- 
ger per  mile,  upon  any  part  or  portion  of  the  consolidated 
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line,  tliau  was  allowed  by  law  to  be  charged  by  each  existing 
corporation  thereon  previously  to  such  consolidation."  The 
defendant  is  a  consolidated  railroad.  That  part  of  its  line 
between  Freeville  and  Cortland  was  allowed  by  law  to  charge 
four  cents  per  mile,  at  least  prior  to  the  enactment  of  the  gen- 
eral law.  The  prohibition  against  charging  more  would  seem 
to  be  unnecessary  if  the  lawmakerc  supposed  that  it  was 
embraced  within  the  three-cent  limitation.  Tlie  implication 
is  reasonable  tliat  on  the  part  of  the  defendant's  line  covered 
by  the  act  of  1872  the  maximum  rate  of  fare  should  not  be 
increased,  but  could  remain  as  specified  in  that  act.  There  is 
no  express  repeal  of  the  statute,  and  a  repeal  by  implication 
is  not  to  be  favored.  The  general  rule  of  construction  in  such 
cases  is  that  a  special  statute,  providl*:g  for  a  particular  case, 
or  applicable  to  a  particular  locality,  is  not  repealed  by  a  gen- 
eral statute,  unless  the  intent  to  repeal  or  alter  the  special  law 
is  manifest,  although  the  terras  of  the  general  law  would, 
taken  strictly,  and  but  for  the  special  law,  include  the  case  or 
cases  provided  for  by  it.  {Buffalo  Cemetery  Association  v. 
City  of  Buffalo^  118  N.  Y.  61.)  When  by  any  reasonable  or 
fair  construction  two  such  enactments  can  be  made  to  work 
together,  and  each  can  be  made  to  accomplish  a  diflerent  and 
independent  result,  a  special  or  local  statute  will  not  be 
affected  by  a  subsequent  general  law  relating  to  the  same  sub- 
ject. [^Matter  of  DohsoUy  146  N.  Y.  357;  McKenna  v. 
Edmundstone^  91  N.  Y.  231 ;  Carterton  v.  Town  of  Vienna^ 
163  N.  Y.  368.)  When  the  subsequent  general  law  is  a 
revision  of  the  prior  laws,  as  in  this  case,  the  implication  of 
a  repeal  may  be  stronger ;  but  here  there  is  affirmative 
evidence  on  tlie  face  of  the  general  law  to  show  that  no 
repeal  was  intended.  There  was  attached  to  the  general 
law,  as  originally  enacted  (Laws  of  1890,  ch.  565),  a  sched- 
ule of  all  laws  or  parts  of  laws  repealed,  covering  a  period 
of  over  fifty  years,  and  although  that  schedule  enumer- 
ates two  other  statutes  passed  in  the  same  year  as  the  private 
and  local  act  in  question,  no  reference  was  made  to  that  act 
or  any  part  of  it.     This  is  a  very  clear  indication  of  the  pur- 
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pose  of  the  lawmakers  to  allow  it  to  remain  intact.  More- 
over, there  were  very  weighty  reasons  why  this  local  and 
special  statute  should  have  been  exempted  from  any  express 
or  implied  repeal  contained  in  or  arising  from  the  enactment 
of  the  general  law,  since  it  contained  what  was,  in  legal  effect, 
a  grant  by  the  state  to  the  railroad  of  the  right*  to  use  state 
property,  which  was  formerly  a  part  of  the  canal  system,  for 
a  portion  of  the  roadbed  and  for  the  operation  of  the  railroad, 
upon  certain  conditions  and  obligations  specified.  To  repeal 
the  law  conferring  such  rights  would  be,  in  effect,  to  with- 
draw the  grant  so  far  as  the  state  had  the  power  to  do  so,  and 
thus  affect  the  title  of  the  railroad  to  a  part  of  its  property. 
The  section  prescribing  the  rate  of  fare  was,  of  course,  subject 
to  repeal,  but  was  allowed  to  stand  with  the  rest  of  the  stat- 
ute. The  legislature  evidently  intended  to  avoid  any  conflict 
with  the  constitutional  restriction  which  forbids  the  enact- 
ment of  any  law  impairing  the  obligation  of  contracts.  This 
restriction  may  be  violated  by  the  repeal  of  a  law  upon  which 
the  right  or  obligation  secured  by  the  Constitution  rests,  and 
which  is  necessary  to  the  enforcement  of  tlie  contract  or  the 
enjoyment  of  the  property  right  which  it  may  confer.  [Peo- 
ple ex  rel,  Reynolds  v.  Common  Council^  140  N.  Y.  300; 
McGahey  v.   Virginia,  135  U.  S.  662.) 

It  is,  therefore,  quite  clear  that  the  special  act  authorizing 
tlie  railroad  to  charge  four  cents  per  mile  has  not  been 
repealed.  That  tliis  right  was  a  privilege  or  franchise  in  the 
nature  of  property  which  vested  in  the  corporation  and  rntil 
repealed  is  entitled  to  the  same  protection  from  invasion  as 
any  other  epecies  of  property,  cannot  be  doubted.  {People 
V.  O'Brien.  Ill  X.  Y.  1 ;  BeardsUy  v.  N,  F.,  Z.  E.  &  F. 
E,  R,  Co.,  162  N.  Y.  230  ;  Oilman  v.  Tucker,  12S  N.  Y. 
190.)  It  was  alienable,  or  transferable  by  mortgage,  and 
passed  with  the  property  to  the  purchaser  under  the  judg- 
ment in  foreclosure,  and  through  the  several  conveyances  and 
consolidations  was  transmitted  to  the  defendant.  The  fact 
that  at  the  sale  of  the  railroad  under  the  foreclosure  judgment 
in  March,  1884,  the  property  was  conveyed  to  two  individuals. 
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does  not  affect  the  right  in  question,  nor  interrupt  tlie  trans- 
mission of  the  franchise  tlirough  the  succesive  transfers. 

Of  course  if  the  franchise  to  collect  fare  from  the  public 
was  lost  in  that  way,  there  is  no  reason  that  I  can  perceive 
why  all  the  other  franchises  should  not  share  the  same  fate. 
While  it  is  doubtless  true  that  natural  persons  cannot  exercise 
the  franchises  which  the  state  has  conferred  upon  railroad 
corporations,  there  is  no  reason  why  they  cannot  be  the  con- 
duit for  tmnsmitting  them  to  another  corporation  in  the  manner 
provided  by  law.  They  may  bid  in  the  property  at  the  fore- 
closure sale,  including  the  franchises,  and  hold  and  transmit  it 
intact  to  a  corporation  authorized  to  exercise  them.  Nothing 
was  lost  in  consequence  of  the  methods  used  to  transmit  the  title. 

In  view  of  the  conclusion  reached  concerning  the  questions 
discussed,  it  is  quite  unnecessary  to  give  construction  to  that 
part  of  the  General  Railroad  Law  which  relieves  the  corpora- 
tion from  liability  for  the  penalty  in  cases  where  an  over- 
charge is  made  through  "inadvertence  or  mistake,  not 
amounting  to  gross  negligence."  The  learned  counsel  for  the 
defendant  insists  that  the  language  employed  covers  all  mis- 
takes not  amounting  to  gross  negligence,  whether  it  be  a  mis- 
take of  fact  or  law.  All  that  is  necessary  to  say  now  is  that 
when  it  becomes  important  to  decide  that  question  it  will  not 
be  easy  to  show  that  a  railroad,  when  sued  for  the  statutory 
penalty,  can  justify  the  demand  and  receipt  from  the  public 
of  an  unlawful  rate  of  fare  upon  the  plea  that  it  was  misin- 
formed with  respect  to  the  law,  or  made  a  mistake  as  to  its 
scope  and  application.  It  is  generally  understood,  and  doubt- 
less true,  that  railroad  corporations  have  at  least  as  good 
facilities  for  acquiring  knowledge  of  the  law  concerning  their 
rights  and  duties  as  private  individuals,  and  no  good  reason  is 
apparent  for  exempting  them  from  the  general  rule,  which 
imputes  such  knowledge  to  all. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin  and  Vann, 
J  J.,  concur ;  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
36 
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I  165        2821  Benjamin   F.  De  Klyn,   Appellant,  v.  Annie  W.   Gtould, 

I  172       'SQl  Respondent,    Impleaded    with    Joseph   H.    Simpson    and 

icl72        •8»2  c              » 

'  Simpson's. 

1.  MF^HANiCb'  Lien  Law  —  Notice  op  LrEN.  The  provision  of  the 
Mechanics*  Lien  Law  (L.  1885,  ch.  342,  §  4),  that  the  failure  to  state,  in 
the  notice  of  lien,  the  name  of  the  true  owner,  lessee,  general  assignee  or 
person  in  possession,  against  whose  interest  a  lien  is  claimed,  shall  not 
impair  the  validity  of  such  lien,  refers  to  an  unsuccessful  attempt  to 
designate  such  person  and  does  not  authorize  the  lienor  to  name  the  lessee 
as  the  true  person  against  whose  interest  he  claims  a  lien  and  afterward 
proceed  against  the  lessor  against  whose  interest  he  did  not  intend  to  file 
notice  of  a  claim. 

2.  Consent  of  Owner  to  Improvemekts.  "Where  a  lease  of  real  prop- 
erty contains  a  provision  that  the  lessee  shall  at  his  own  expense  make 
certain  specitic  changes  and  improvements  on  the  premises,  and  the  lessee 
in  the  performance  of  his  agreement  materially  departs  from  the  specifi- 
cations, thereby  largely  increasing  the  cost  of  the  improvement,  the  con- 
sent necessary  under  the  Mechanics'  Lien  Law,  to  render  the  owner  liable 
for  the  work  done  or  the  materials  furnished,  will  not  be  implied  from  a 
mere  acquiescence  by  the  owner  in  the  alteration,  in  the  absence  of  any 
afllrmativc  act  or  declaration  on  his  part  which  might  have  misled  the 
lessee  or  the  contractor. 

Be  Klya  v.  Simpson,  84  App.  Div.  436,  aflBrmed. 

(Argued  November  23,  1900;  decided  January  8,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Novem- 
ber 11, 1898,  reversing  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee  in  an  action  to  foreclose  a 
mechanic's  lien  against  the  respondent,  the  owner  of  premises 
on  West  Twenty-third  street,  New  York,  and  the  other 
defendants. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  Willcox  and  Lords  M.  Fulton  for  appellant.  The 
merits  of  plaintiff's  claim  were  fully  established.  Where  the 
owner  consents  to  making  the  alterations,  imposes  no  special 
limitation  as  to  the  manner  in  which  they  shall  be  made,  and, 
knowing  their  character  and  extent,  does  not  object  to  the 
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metliod  pursued  to  accomplish  the  result,  the  premises  are 
liable  for  the  expenses  actually  incurred.  {Ilankimson  v. 
Vantine,  152  N.  Y.  20;  Nat.  W,  P.  Co.  v.  Sire,  163  N.  Y. 
122;  Schmalz  v.  Mead,  125  N.  Y.  188;  NellU  v.  Belliiiger, 
6  Hun,  560;  Cowen  v.  Paddock,  137  K  Y.  188;  Otis  v. 
Dodd,  90  K  Y.  336 ;  Berry  v.  Oavin,  88  Hun,  1.)  The 
technical  objections  to  the  notice  of  lien  are  without  force, 
and  should  not  be  sustained.  (L.  1885,  ch.  342,  §  4 ;  Schmalz 
V.  Mead,  125  N.  Y.  188;  Berry  v.  Oamn,  88  Hun,  1; 
Spruch  V.  McRoberts^  19  N.  Y.  Supp.  128;  Walkam  v. 
Henry,  7  Misc.  Rep.  532 ;  Hankinson  v.  Riker^  10  Misc. 
Rep.  185 ;  Ringle  v.  TF.  7.  Works,  149  N.  Y.  439.) 

e/bA/i  J?.  Parsons  for  respondent.  The  notice  of  lien  was 
insufficient  to  charge  Mrs.  Gould,  in  that  she  is  not  named 
therein  either  as  owner,  lessee,  person  against  whom  the  lien 
is  claimed,  or  otherwise.     (L.  1885,  ch.  342,  §  4  ;  Grippin  v. 

Weed,  22  App,  Div.  593.)  The  Mechanics'  Lien  Law  requires 
tlie  notice  of  lien  to  state  the  name  of  the  person  against 
whom  the  lien  is  claimed,  and  it  is  only  a  mistake  in  name 
which  does  not  impair  the  validity  of  the  lien.  {Leiegne  v. 
Schwarzler,  10  Daly,  547 ;  Donnelly  v.  Libhy,  1  Sweeney, 
259 ;  Beats  v.  Cong,  B^nai  Jeshurm,  1  E.  D.  Smith,  654 ; 
Davidsburgh  v.  K.  Life  Ins.  Co.,  90  N.  Y.  526.)  The  con- 
sent by  an  owner  which  the  statute  requires  to  bind  him  in 
favor  of  a  lienor  means  a  consent  to  the  contract  or  dealings 
with  the  lienor  of  such  character  as  to  bind  him  within  recog- 
nized principles  of  equity.  Mere  acquiescence  with  knowl- 
edge is  not  such  a  consent.  There  is  neitlier  finding  nor  evi- 
dence that  there  was  any  such  consent  by  Mrs.  Gould.     {Nat. 

W.  P.  Co.  V.  Sire,  163  N.  Y.  122;  Spr^ick  v.  McRoherts, 
139  N.  Y.  193 ;  Hankinson  v.   Vantine,  152  N.  Y.  20.) 

Landon,  J.  The  notice  of  lien  stated  "  That  the  name  of 
tlie  owner  against  whose  interest  a  lien  is  claimed  is  Simpson 
Company."  It  did  not  contain  the  name  or  designation,  true 
or  false,  of  hny  other  person  or  party  against  whose  interest  a 
lien  was  claimed. 
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Section  4  of  the  Mechanics'  Lien  Law  (Chap.  342,  Laws  of 
1885),  under  which  this  notice  of  lien  was  filed,  requires  that 
the  notice  shall  contain  "  the  name  of  the  owner,  lessee,  gen- 
eral assignee  or  person  in  possession  of  the  premises  against 
whose  interest  a  lien  is  claimed."  The  statute  does  not  invite 
the  suppression  of  names ;  it  requires  the  expression  of  the 
names  of  those  persons  against  whose  interest  alien  is  claimed, 
but  it  also  contemplates  that  some  other  name  than  tliatof  tlie 
true  person  against  whose  interest  a  lien  is  claimed  may  be 
stated,  and  hence  it  further  provides :  "  But  the  failure  to 
state  the  name  of  the  true  owner,  lessee,  general  assignee,  or 
person  in  possession,  shall  not  impair  the  validity  of  the  lien." 
The  corporate  name  of  the  Simpson  Company  was  "  Simp- 
son's." As  the  name  "  Simpson  Company "  was  used,  the 
statute  undoubtedly  cures  the  failure  to  use  the  true  name 
"Simpson's;"  and  this  illustrates  one  phase  of  the  meaning 
of  the  curative  clause.  If  the  referee  had  found  that  the 
lienor  believed  after  due  inquiry  the  Simpson  Company  to  be 
the  true  owner,  the  case  would  be  diflferent.  The  evidence 
does  not  permit  us  to  presume  such  to  be  the  fact. 

In  the  connection  in  which  the  word  "  failure  "  is  here  used, 
it  evidently  means  an  unsuccessful  attempt  to  name  or  desig- 
nate the  true  owner,  lessee,  general  assignee  or  person  in  pos- 
session of  the  premises  against  whose  interest  a  lien  is  claimed. 
It  does  not  mean  that  the  lienor  may  name  the  lessee  as  the 
true  person  against  whose  interest  he  claims  a  lien,  and  then 
afterwards  proceed  against  the  lessor  against  whose  interest  he 
did  not  intend  to  lile  notice  of  a  claim.  {Grippin  v.  Weed,22 
App.  Div.  593  ;  afEd.,  165  N.  Y.  612.)  The  contractor  testified 
that  before  he  filed  his  lien  Mr.  Simpson,  tlie  lessee,  intro- 
duced him  to  Dr.  Gould  as  the  owner  of  the  premises.  Dr. 
Gould  was  the  husband  of  Mrs.  Gould.  When  the  contractor 
made  his  contract  with  Simpson's  he  was  put  upon  inquiry  as 
to  the  owner.  {Sprtick  v.  McRoherts^  139  N.  Y.  193.)  And 
he  now  received  information  near  enough  to  the  truth  to 
enable  him  to  file  notice  of  lien  against  the  true  owner. 

Under  the  act  of  1885  "  the  names  of  the  owners  and  other 
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persons  in  interest,  and  other  persons  against  whom  the  claims 
are  made,"  must  be  entered  in  the  coimty  clerk's  docket. 
Formerly  the  law  did  not  make  this  requirement.  (See  Leie^ne 
V.  Schwarzler^  10  Dalj-.  547.)  Unless  some  attempt  is  made 
to  name  the  parties  against  whose  interest  a  lien  is  claimed, 
the  docket  will  not  give  the  notice  the  law  intends  it  shonld 
give. 

2.  We  must  presume  that  the  Appellate  Division  did  not 
reverse  the  judgment  upon  the  facts,  since  no  statement  that 
it  did  GO  reverse  appears  in  its  order  or  judgment.  (Code 
Civ.  Pro.  §  1338.)  The  referee  found  that  "  the  labor  and 
materials  for  which  the  lien  was  filed  were  furnished  and  per- 
formed with  the  knowledge  And  consent  of  the  said  Annie  W. 
Gould."  We  may  inquire  whether  this  fact  was  found  with- 
out any  evidence  which  according  to  any  reasonable  view 
would  warrant  it.    {Spence  v.  Eam^  163  N.  Y.  220.) 

The  lease  was  given  by  Mrs.  Gould  on  July  18,  1892,  to 
Joseph  H.  Simpson,  who  was  then  the  tenant  in  possession 
under  a  lease  to  expire  May  1,  1893,  from  which  date  this 
lease  was  to  continue  for  the  term  of  twelve  years.  It  con- 
tained provisions  to  the  effect  that  the  lessee  *'  shall  and  will 
at  his  and  their  own  cost  and  expense  make  changes  and 
improvements  on  the  above-named  premises,"  specifying  them, 
the  whole  to  be  done  at  his  and  their  cost,  and  without  any 
cost  to  the  lessor,  the  lessee  agreeing  to  pay  for  the  improve- 
ments and  to  suffer  no  mechanics'  liens  to  be  placed  on  the 
premises,  and  to  discharge  the  same  within  twenty  days,  if  any 
should  be  so  placed,  under  penalty  of  forfeiture. 

The  specified  improvements  would  cost  about  $10,000.  The 
lessee  in  August,  1892,  organized  the  corporation,  Simpson's 
and  in  January,  1893,  "undertook  to  assign  the  lease  to  it 
upon  securing  Mrs.  Gould's  consent,"  the  lease  requiring  her 
consent,  and  placed  it  in  possession  of  the  premises.  It  con- 
tinued in  possession  and  paid  the  rent  until  October,  1890, 
when  it  was  dispossessed  by  the  lessor.  On  January  14, 1893, 
Simpson's  made  a  contract  with  Peter  J.  Brennan,  the  plain- 
tiff's assignor,  by  which  the  latter  agreed  to  make  certain 
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alterations  and  improvements  upon  the  premises  for  $27,500, 
and  containing  a  provision  for  extra  work.  Brennan  performed 
before  October  following,  and  Simpson's  paid  him  the  con- 
tract price,  less  $14,308.99,  for  which  this  notice  of  lien  was 
tiled.  Other  work  was  done  by  Simpson's,  the  entire  improve- 
ment costing  about  $45,000,  and  adding  to  the  value  of  the 
property  about  $40,000. 

The  referee  finds  as  follows :  "  While  the  work  on  these 
premises  was  in  progress,  said  Annie  W.  Gould  and  her  hus- 
band were  frequently  in  the  street,  saw  the  premises  in  ques- 
tion and  the  work  going  on,  and  Mr.  Gould  was  aware  of  the 
nature  of  the  work  in  progress  and  mentioned  the  matter  to, 
Mrs.  Gould.  No  statement  was  ever  made  to  them  as  to  the 
probable  cost  of  the  alterations  specified  in  the  lease ;  they 
made  no  inquiries  upon  that  subject,  and  made  no  objection 
to  the  manner  in  which  the  requirements  of  the  lease  were 
fulfilled.  Neither  Mrs.  Gould  nor  Mr.  Gould  has  any  objec- 
tion to  make  now,  as  they  consider  that  the  work  specified  by 
the  lease  lias  been  fully  performed." 

The  owner's  interest  in  his  real  estate  is  not  liable  in  every 
case  in  which  to  his  knowledge  labor  and  materials  are  fur- 
nished for  erections  upon  his  real  property  or  alterations  in  the 
existing  erections.  {HanMnson  v.  Vantine,  152  N.  Y.  20 ; 
Spruck  V.  Melioherts,  139  N.  Y.  193 ;  Havens  v.  West  Side 
Elec.  Z.  &  P.  Co.,  17  N.  Y.  Supp.  580 ;  20  id.  764 ;  afiirmed, 
143  N.  Y.  632.)  There  are  many  cases  in  which  the  owner's  con- 
sent has  been  implied  from  the  circumstances  and  his  declara- 
tions and  acts  in  respect  to  the  improvements.  The  appellant 
largely  relies  upon  National  Wall  Paper  Co.  v.  Sire  (163  N. 
Y.  122)  and  the  cases  therein  cited  in  which  the  owner's  con- 
sent was  inferred  or  implied.  In  that  case  it  was  ^iuted  out 
by  O'Brien,  J.,  writing  for  the  majority  of  the  court,  that  by 
the  terms  of  the  lease  the  tenant  was  under  no  obligation  to 
make  the  improvements  ;  lie  wa«  permitted  to  make  them  at 
his  own  expense ;  that  before  the  tenant  engaged  the  con- 
tractor to  make  them,  he  conferred  with  the  lessor,  exhibited 
to  him  a  specimon  room  of  the  decorations  he  intended  to 
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make  throughout  the  whole  house,  and  told  liim  that  he  ought 
to  pay  part  of  it,  and  the  lessor  replied,  "  Well,  I  will  see  how 
well  it  is  done  ;"  that  the  lessor  was  in  attendance  during  the 
progress  of  the  work,  and  frequently  expressed  his  admira- 
tion and  approval,  and  in  a  few  weeks  after  the  completion  of 
the  work  dispossessed  his  tenant. 

The  case  before  us  lacks  these  features  and  has  no  element 
tending  to  show  that  the  lessor  misled  her  tenant  to  his 
extravagant  outlay.  This  case,  as  well  as  the  others  it  cites, 
indicates  that  mere  acquiescence  in  the  erection  or  alteration^ 
with  knowledge,  is  not  sufficient  evidence  of  the  consent 
which  the  statute  requires.  There  must  be  something  more. 
Consent  is  not  a  vacant  or  neutral  attitude  in  respect  of  a  ques- 
tion of  such  material  interest  to  the  property  owner.  It  is 
affirmative  in  its  nature.  It  should  not  be  implied  contrary 
to  the  obvious  truth,  unless  upon  equitable  principles  the 
owner  should  be  estopped  from  asserting  the  truth.  Here, 
the  owner  carefully  stated  in  the  lease  her  position  with  respect 
to  alterations  and  improvements,  and  it  may  be  assumed  that 
both  the  amount  of  the  rent  and  the  length  of  the  term  were 
influenced  by  the  tenant's  agreement  to  make  the  specified 
repairs.  She  never  was  asked  to  declare  her  position  with 
respect  to  the  important  and  expensive  departure  by  the  ten- 
ant from  the  specifications,  and  slie  misled  neither  the  tenant 
nor  the  contractor.  Undoubtedly  she  consented  to  such  alter- 
ations and  additions  as  the  lease  called  for,  but  as  the  terms 
of  the  lease  accompany  that  consent,  we  cannot  separate  it 
from  tliem.  She  could  accept  the  larger  performance  by  tlie 
tenant  as  satisfactory  performance  under  the  lease,  and  in  tlie 
absence  of  evidence  that  she  did  more,  we  cannot  enlarge  the 
scope  of  her  acceptance  in  order  to  make  her  bear  a  greater 
liability  than  she  ever  consented  to  incur. 

The  order  should  be  affirmed  and  judgment  absolute  ordered 
for  defendant  on  the  stipulation,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Martin  and 
Vann,  JJ.,  concur. 

Order  affirmed,  etc. 
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Virginia  K.  Hascall,  Appellant,  v,  Vincent  C.  King,  Jr., 
and  Anna  Louisa  King,  Individually,  and  as  Executor  and 
Executrix  of  and  Trustees  under  the  Will  of  Vincent  C. 
King,  Deceased,  Respondents,  and  Mamie  K.  Smith  et  al., 
Appellants. 

Appeal  —  Costs.  When  the  Court  of  Appeals  awards  to  a  party  costs 
in  the  trial  court,  the  award  carries  with  it  not  only  the  taxable  costs  and 
taxable  disbursements,  but  such  further  sum,  if  any,  by  way  of  an  extra 
allowance,  as  that  court,  in  the  exercise  of  a  sound  discretion,  may  award. 

(Argued  January  7,  1901;  decided  January  15,  1901.) 
Motion  to  amend  remittitur.     (See  162  IS.  T.  134.) 
Peter  B,  Obiey  for  motion. 
William  A,  Boyd  opposed. 

Per  Curiam,  The  remittitur  should  be  so  amended  as  to 
award  in  terms  two  separate  bills  of  costs  to  the  appellants  in 
order  to  give  eflFect  to  the  decision  of  the  court  as  made  and 
intended  to  be  expressed.  But  so  much  of  the  motion  as  asks 
that  this  court  further  amend  the  remittitur  so  as  to  give  leave 
to  said  appellants  respectively  to  apply  to  the  trial  court  to 
award  an  extra  allowance  of  costs  is  denied,  without  consider- 
ing the  merits  of  the  application,  for  the  reason  that  the  under- 
standing of  this  court  is  that  when  it  awards  to  a  party  costs 
in  the  trial  court  the  award  carries  with  it  not  only  the  tax- 
ablo  costs  and  taxable  disbursements,  but  such  further  sum 
(if  any)  by  way  of  an  extra  allowance  as  that  court,  in  the 
exercise  of  a  sound  discretion,  may  award. 

The  remittitur  should  be  amended  in  accordance  with  this 
memorandum,  with  ten  dollars  costs,  and  to  that  end  the 
Supreme  Court  is  requested  to  return  the  remittitur  to  this 
court. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  IIaight,  Mar- 
tin and  Yann,  JJ.,  concur. 

Motion  granted  in  accordance  with  memorandum. 
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Statement  of  case. 


Fanney  Goodman,   Appellant,  v.  Bebtha  Alexander,  by 
MoBiTz  Alexander,  as  Guardian  ad  Litem,  Bespondent. 

Pleadinq—  Stjfficienct  of  Complaint  in  Action  for  Necebsariks 
Furnished  Infant.  A  complaint  in  an  action  against  an  infant  for  neces- 
saries is  BuflScient  if  it  contains  allegations  which,  if  alleged  in  a  declara- 
tion at  common  law,  would  have  stated  a  cause  of  action  for  debt  for 
board  and  lodging,  or  goods  furnished.  It  is  not  necessary  to  allege  in 
addition  that  the  infant  has  no  father  or  other  person  standing  in  lor/) 
parentis,  who  both  could  and  should  support  her. 

Goodman  y.  Alexander,  28  App.  Div.  227,  reversed. 

(Argued  December  6,  1900;  decided  January  22, 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
13, 1898,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Lymom  A,  Spalding  for  appellant.  The  complaint  herein 
states  facts  sufficient  to  constitute  a  cause  of  action.  (Abbott's 
Trial  Ev.  [2d  ed.]  1012,  1013 ;  Parsons  v.  Keyes,  43  Tex. 
558  ;  Lynch  v.  Johnson^  67  N.  W.  Rep.  908 ;  Dalton  v.  Gihh^ 
35  Eng.  C.  L.  49  ;  Tyler  on  Infancy,  74,  75,  102 ;  1  Pars,  on 
Cont.  296;  Chase's  Blackstone  [3d  ed.],  183;  E.  By.  Co.  v. 
Robmsm,  133  N.  T.  242 ;  Petm^s  v.  Fleming,  4  M.  &  W. 
42.) 

Joseph  L  CHreen  for  respondent.  The  judgment  appealed 
from  was  properly  affirmed,  as  the  facts  set  forth  in  the  com- 
plaint did  not  constitute  a  cause  of  action.  {Furman  v.  Van 
Sise,  56  N.  Y.  439 ;  Atchison  v.  Bruff,  50  Barb.  381 ;  2 
Kent's  Com.  253,  255  ;  Burritt  v.  Burritt,  29  Barb.  124; 
5  Wait's  Act.  &  Def .  52 ;  Goodma/n  v.  Alexander,  28  App.  Div. 
37 
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227 ;  ra7i  De  Sands  v.  Hall,  13  How.  Pr.  458  ;  Parker  v. 
Tillinghast,  19  Abb.  [N.  C]  190 ;  Smith  v.  Church,  5  Hun, 
109  ;  Van  Valhinhurgh  v.  Watson,  13  Johns.  480  ;  Clinton  v. 
Roxoland,  24  Barb.  634 ;  Cromwell  v.  Benjamin,  41  Barb. 
558.)  The  contention  of  the  appellant  that  the  complaint  was 
sufficient  for  its  purpose  is  untenable.  {Manning  v.  Wells, 
85  Hun,  27 ;  Code  Civ.  Pro.  §  481 ;  WUlover  v.  F.  NaL 
Bank,  10  Civ.  Pro.  Rep.  80 ;  Van  De  Samde  v.  IlaU,  13 
How.  Pr.  458 ;  Benj.  on  Sales,  22 ;  Atchison  v.  Bruff,  50 
Barb.  381;  Wailing  v.  Toll,  9  Johns.  141;  Kline  v. 
U Amoureux,  2  Paige,  419  ;  McKanna  v.  Merry,  61  III.  117 ; 
Swift  V.  Bennett,  64  Mass.  437;  Perrin  v.  Wilson,  10 
Mo.  451.) 

Parker,  Ch.  J.  This  case  coming  on  for  trial,  the  court 
dismissed  tlie  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  judg- 
ment entered  was  affirmed  at  the  Appellate  Division. 

The  complaint  alleged  : 

"  First.  That  the  defendant  is  an  infant  of  the  age  of  seven 
years. 

"  Second.  That  the  plaintiff,  between  the  27th  day  of  April, 
1893,  and  the  20th  day  of  June,  1897,  both  dates  inclusive, 
furnished  and  supplied  the  defendant,  upon  the  defendant's 
request  and  implied  promise  to  pay  therefor,  with  board  and 
lodging  at  No.  57  Dey  Street,  in  the  city  of  New  York. 

"  Third,  That  the  said  board  and  lodging  were  *  necessa- 
ries '  and  of  the  reasonable  value  of  $3  per  week  or  in  all  of 
$659.14,  and  were  of  a  character  suited  to  the  position  in  life 
of  the  defendant.  That  there  has  been  paid  on  account  of 
said  sum  of  $659.14  the  sum  of  $8.      ^ 

^'Fourth.  That  there  is  now  due  and  owing,  by  virtue  of 
the  premises,  by  the  defendant  to  the  plaintiff  the  sum  of 
$651.14,  with  interest  thereon  from  June  20th,  1897,  no  part 
of  which  has  been  paid." 

The  affirmance  by  the  Appellate  Division  is  placed  on  the 
ground  that  "  There  is  no  allegation  in  the  complaint  that  the 
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father  ref ased  or  was  unable  to  pay  for  the  board  and  lodging 
furnished  by  the  plaintiff."  {fioodinan  v.  Alexander^  28 
App.  Div.  227.) 

It  does  not  appear  that  the  infant  had  a  father  or  any  other 
relative  whose  legal  duty  it  was  to  feed  and  clothe  her,  and  so 
the  question  presented  is,  whether  in  addition  to  alleging 
facts  upon  which  the  plaintiff's  claim  was  founded,  the  pleader 
should  have  gone  further  and  alleged  that  defendant  had  no 
father  or  other  person  standing  in  loco  parentis  who  both 
could  and  should  support  her,  and,  of  course,  what  the  plain- 
tiff should  allege  he  must  prove  in  order  to  obtain  a  judg- 
ment. If  it  were  necessary  in  all  actions  against  an  infant 
to  allege  and  prove  that  there  were  no  persons  upon  whom 
the  law  placed  the  responsibility  of  feeding  and  clothing  the 
infant,  if  able  to  do  so,  not  only  would  a  voluminous  com- 
plaint be  required,  but  in  some  cases  the  plaintiff  would  tind 
the  burden  of  making  the  necessary  proof  quite  substantial ; 
for  the  statutes  of  this  state  contain  a  number  of  provisions 
relating  to  the  duty  of  parents  and  others  to  support  infants, 
among  which  may  be  found  the  following : 

Section  921  of  the  Code  of  Criminal  Procedure  in  substance 
provides  that  if  a  father,  a  widowed  mother,  or  a  mother  liv- 
ing apart  from  her  husband  absconds,  leaving  children  a 
charge  on  the  public,  his  or  her  property  is  liable  for  the  sup- 
port of  such  children. 

Chapter  175  of  the  Laws  of  1893  provides :  ^'  Every  mar- 
ried woman  is  hereby  constituted  and  declared  to  be  the  joint 
guardian  of  her  children  with  her  husband,  with  equal 
powers,  rights  and  duties  in  regard  to  them  with  the 
husband." 

Section  64  of  the  Domestic  Relations  Law  (Chapter  48  of 
the  General  Laws)  provides  that  when  a  child  is  adopted,  it 
^hall  take  the  name  of  the  person  adopting,  and  the  two 
thenceforth  shall  sustain  toward  each  other  the  legal  relation 
of  parent  and  child. 

By  section  2821  of  the  Code  of  Civil  Procedure  the  Sur- 
rogate's Court  has  power  to  appoint  a  general  guardian  of  the 
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person  and  property  of  an  infant,  even  if  the  parents  are  liv- 
ing, and  it  has  been  held  {Clark  v.  Montgomery^  23  Barb. 
4:65)  that  it  is  the  dnty  of  the  general  guardian  of  an  infant 
to  provide  for  the  support,  maintenance  and  education  of  the 
infant  out  of  his  estate,  notwithstanding  the  infant  has  a 
father  living,  provided  the  father  is  poor  and  unable  to  sup- 
port him.     "  He  stands  in  loco  parentis^     (Id.  472.) 

No  case  is  cited  in  support  of  the  proposition  that  a  com- 
plaint does  not  state  a  cause  of  action,  which  omits  to  allege 
that  there  are  not  in  existence  any  persons  occupying  such  a 
relation  towards  the  infant  as  makes  it  their  legal  duty  to  feed 
and  clothe  the  infant,  and  if  there  were  such  a  case  it  would 
be  in  conflict  with  the  practice  established  by  decisions  for  a 
long  period  of  time. 

That  the  obligation  rests  upon  a  father,  or  other  person 
standing  i/n  loco  parentis^  who  has  the  ability  to  do  so,  to 
support  his  infant  children  even  though  they  have  an  estate 
of  their  own,  and  that,  therefore,  one  who  furnishes  board 
and  lodging  to  infants  so  situated  cannot  recover  against  them, 
is  well-settled  law.  That,  however,  is  not  the  question  involved 
here ;  which  is,  whether  the  complaint  must  allege  either  the 
non-existence  of  any  person  standing  in  such  relation  to  the 
infant  as  to  bear  the  obligation  to  supply  it  with  necessaries, 
or  that,  if  existing,  such  person  was  unable  to  do  so.  As  the 
question  is  one  of  pleading,  we  observe  in  the  first  place  that 
at  common  law  in  an  action  to  recover  against  an  infant  for 
necessaries,  the  declaration  was  required  to  contain  only  counts 
as  in  an  action  for  debt  for  board  and  lodging,  or  goods  fur- 
nished. If  the  defendant  by  his  plea  set  up  infancy  as  a 
defense,  the  plaintiff  in  his  replication  alleged  that  the  articles 
furnished  were  necessaries,  and  the  trial  proceeded  to  judg- 
ment in  accordance  with  the  truth  of  the  matter.  {Chappie 
V.  Cooper,  13  M.  &  W.  252;  Burghart  v.  Hall,  4  id.  727; 
BrooTcer  v.  Scott,  11  id.  67;  Ryder  Y.Womhwell,  L.  R.  [4 
Ex.]  32 ;  Maddox  v.  Miller,  1  M.  &  S.  738 ;  Bacon's  Abr. 
vol.  5,  p.  120,  and  cases  cited;  Beeler  v.  Yowng^  1  Bibb 
[Ky.],  519;  Glover  v.  Ott,  1  McCord,  572.) 
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The  practice  of  the  common  law  governed  in  this  jurisdic- 
tion down  to  the  time  of  the  adoption  of  the  Code,  and  until 
that  time,  therefore,  the  facts  alleged  in  this  complaint  would 
have  been  well  pleaded,  if  stated  in  a  declaration.  We  are 
next  to  inquire,  therefore,  whether  that  section  of  the  Code 
which  provides  that  the  complaint  (which  takes  the  place  of 
the  declaration  at  common  law)  shall  contain  a  plain  and  con- 
cise statement  of  facts  constituting  the  cause  of  action  (section 
481)  requires  a  different  or  more  complete  statement  than  the 
declaration  formerly  required.  The  general  understanding 
has  been  that  the  Code  was  not  intended  to  exact  a  more 
formal  complaint  than  was  required  at  common  law,  but 
instead  to  abolisli  the  forms,  technicalities  and  fictions  of  that 
practice.  lu  Moak's  Van  Santvoord's  Pleadings  it  is  said  (at 
p.  28)  that "  the  simple,  logical  mode  of  statement  used  by  the 
pleader  in  the  old  common-law  declarations  and  pleas  without 
regard  to  form,  will  be  in  most  cases  sufficient ;  and  so  the 
rule  has  been  understood  and  held  to  be  under  the  Code." 
Again  (at  p.  203),  it  is  said :  "  The  conclusion  arrived  at  is 
that  the  old  common-law  count  in  debt,  and  not  indebitatus 
assumpsity  is  the  proper  form  of  complaint  under  the  Code ; 
and  it  seems  to  me  that  this  conclusion  must  be  admitted  to 
be  correct  and  logical  in  all  cases  where  it  is  not  designed  to 
prove  on  the  trial  an  express  promise,  and  where,  under  the 
limitations  above  given,  the  common  count  may  be  used  as 
expressing  precisely  the  fact,  by  the  proof  of  which,  it  is 
intended  to  sustain  the  demand."  And  again  (at  p.  204)  the 
author  sums  up  the  result  of  his  examination  of  the  authorities 
on  the  subject  subsequent  to  the  adoption  of  the  Code  as 
follows :  "  In  all  cases  wliere  the  money  counts  heretofore 
might  have  been  used,  the  plaintiff  may  still  set  forth  his 
cause  of  action  in  this  form." 

But  we  are  not  without  authority  in  this  court  upon  this 
precise  question  of  pleading,  for  in  Zahriskie  v.  Smith  (13 
K  Y.  322)  the  court  (at  p.  330)  says :  "  Under  our  present 
system  of  pleading,  I  conceive  that  the  complaint  should  con- 
tain the  substance  of  the  declaration  under  the  former  system." 
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This  language  was  quoted  with  approval  in  GonaughMi  v. 
Nichols  (42  N.  Y.  86),  and  I  deem  it  quite  safe  to  say  that 
neither  decision  nor  expression  to  the  contrary  can  be  found 
in  the  reports  of  this  court.  The  conclusion  reached  by  us, 
that  the  complaint  stated  a  cause  of  action,  does  not  seem  to 
require  other  support  in  authority ;  but  it  might  net  be  out 
of  place  to  cite  in  this  connection  some  of  the  many  cases  in 
which  actions  against  infants,  that  resulted  in  awards  of  judg- 
ments to  the  plaintiffs,  have  been  tried  upon  complaints  which 
did  not  contain  allegations  anticipating  either  the  defense  of 
infancy,  or  that  there  were  persons  in  existence  standing  in 
loco  pa/rentis  whose  duty  it  was  to  supply  the  infant  with 
necessaries,  but  were  in  the  main  in  the  general  form  of  the 
declaration  of  the  common  law  in  actions  for  debt.  {Lynch 
V.  Johison^  109  Mich.  640 ;  Locke  v.  Smithy  41  K.  H.  346 ; 
Outhrie  V.  Murphy^  4  Watts  [Pa.],  80  ;  Tupper  v.  Cadwell^ 
12  Met.  [Mass.]  559 ;  Trainer  v.  TrumhuU,  141  Mass.  527 ; 
Anffell  V.  McLeUan,  16  Mass.  28 ;  ThraU  v.  Wright,  38  Vt. 
494 ;  Wailing  v.  Toll^  9  Johns.  141 ;  Atchison  v.  Bruff,  50 
Barb.  381.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Vann,  J.  (dissenting).  The  question  presented  by  this 
appeal  is  whether,  in  an  action  against  an  infant  for  neces- 
saries, when  the  plaintiff  alleges  in  his  complaint  the  fact  of 
infancy,  it  is  necessary  for  him  to  also  allege  the  special  facts 
which  must  be  proved  in  order  to  make  the  infant  liable  ? 

An  infant  is  not  liable  generally  on  its  contracts,  but  only 
upon  those  made  for  it  by  the  law,  which,  under  peculiar  cir- 
cumstances, imputes  a  duty  that  the  infant  cannot  of  itself 
assume.  The  infant  is  not  ordinarily  liable  even  for  neces- 
saries, which  are  the  usual  and  suitable  means  of  support.  It 
is  not  the  primary  duty  of  an  infant  to  support  itself,  as  that 
duty  rests  upon  the  father  or  upon  some  otlier  person  standing 
im,  loco  parentis^  and  it  is  only  when  there  is  no  such  person 
who  can  or  will  discharge  the  duty  that  the  infant  becomes 
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liable.  (  Wailing  v.  Toll,  9  Johns.  141 ;  2  Kent,  255  ;  16 
Amer.  &  Eng.  Eneyclo.  Law  [2nd  ed.],  275.)  This  liability  is 
an  exception  to  the  general  rule,  founded  upon  necessity,  for 
the  infant  must  live,  and  if  there  is  no  one  else  to  support  it, 
the  law  makes  it  liable  even  to  a  stranger  who  furnishes  it 
with  suitable  means  of  support.  Every  infant  is  furnished 
with  necessaries  by  some  one,  but  it  becomes  liable  therefor 
only  under  the  special  circumstances  named.  Hence,  these 
special  circumstances  which  create  the  liability  must  be  proved 
or  there  can  be  no  recovery.  They  cannot  be  presumed, 
for  the  presumption,  in  the  absence  of  evidence,  is  that  they 
do  not  exist.  They  are  essential  facts,  of  which  the  Code 
i-equires  "  a  plain  and  concise  statement."  (Code  Civ.  Pro. 
§  481.)  It  is  not  enough  to  simply  show  that  necessaries 
were  furnished,  for  it  must  also  appear  that  there  was  no 
one  whose  duty  it  was  to  provide  them,  or  if  there  was 
such  a  person,  that  he  failed  to  discharge  the  duty.  As  these 
facts  must  be  shown  by  evidence,  they  must  be  set  forth  in 
the  complaint,  which  measures  the  evidence  that  may  be 
lawfully  given  at  the  trial. 

These  observations  are  made  in  the  liglit  of  the  fact  that  it 
appears  from  the  complaint  that  the  defendant  is  an  infant. 
If  that  fact  had  not  been  expressly  set  forth,  the  defense  of 
infancy,  when  alleged  in  the  answer,  would  "  be  deemed  con- 
troverted *  *  *  by  traverse  or  avoidance  as  the  case 
requires."  (Code  Civ.  Pro.  §  522.)  As  the  plaintiff  alleged 
that  fact  she  was  bound  to  allege  facts  in  avoidance  thereof, 
which  would  not  otherwise  have  beer  necessary.  Having 
assumed  to  allege  a  fact  constituting  a  deiense,  she  was  obliged 
to  allege  facts  to  avoid  that  defense.  When  she  alleged  that 
the  person  furnished  H^th  necessaries  was  an  infant,  she  should 
also  have  alleged  the  facts  showing  why  the  infant  was  liable,  as 
otherwise  the  legal  conclusion  would  be  against  liability.  The 
necessary  allegation  would  not  have  been  burdensome,  for  a  sin- 
gle sentence  would  have  sufficed.  No  authority  in  this  state 
is  cited  to  support  the  theory  of  the  plaintiff  that  she  can 
allege  the  infancy  of  the   defendant,  without  alleging  facts 
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showiDg  liabiHty,  notwithstanding  such  infancy.  Infants,  as 
wards  of  the  court,  are  entitled  to  its  special  protection,  and  a 
fundamental  rule  of  pleading  should  not  be  subverted  in  order 
to  make  a  child,  seven  years  old,  liable  for  its  own  support, 
when,  for  aught  that  appears,  it  had  a  father  able  and  willing 
to  support  it. 

For  these  reasons  I  dissent  from  the  judgment  about  to  be 
pronounced  by  the  court. 

Gray,  Bartlett,  Martin,  Cullen  and  Werner,  JJ.,  con- 
cur with  Parker,  Ch.  J.,  for  reversal ;  Yann,  J.,  dissents. 

Judgment  reversed,  etc. 


Charles  Aesohlimann  et  al..  Appellants,  v.  The  Presby- 
terian Hospital  et  al..  Respondents,  Impleaded  with 
Others. 

1,  Mechanics'  Lien  —  Riohts  op  Sureties  upon  Bond  Giykn  to 
Discharge  it.  Sureties  upon  a  bond  given  to  discharge  a  mechanics' 
Hen  may  defend  an  action  against  themselves  and  their  principals  to 
foreclose  it,  in  which  the  judgment  demanded  is  in  form  against  the 
property  represented  by  the  bond,  may  set  up  any  legal  or  equitable 
defense  which  would  have  availed  the  principals,  and  may  establish  it  by 
proof,  and  are  not  precluded  from  contesting  an  unjust,  false  and  exag- 
gerated claim,  by  the  default  of  the  principals  in  failing  to  defend  it. 

2.  Effect  of  Willful  and  Intentionally  False  Statements  in 
Notice  of  Lien.  Where  in  such  an  action  it  appears  that  the  plaintiffs 
enormously  exaggerated  their  claim  and  intentionally  and  by  pretense  of  a 
fictitious  contract  sought  to  enforce  and  establish  a  false  and  fabricated 
demand,  no  recovery  can  be  had  against  the  sureties  upon  the  bond, 
since,  where  a  party  inserts  in  a  notice  of  mechanics'  lien  statements  of 
fact  which  are  not  only  untrue,  but  are  willfully  and  intentionally  false  in 
some  important  or  material  respect,  he  thereby^  forfeits  the  right  to  a  lien 
and  renders  the  notice  void  or  ineffectual. 

Aeschlimanii  v.  Presbyterian  Hospital^  29  App.  Div.  680,  affirmed. 

(Argued  November  28,  1900;  decided  January  22,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
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10,  1898,  unanimously  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  Putnam  Smith  and  Henry  A,  Vieu  for  appellants. 
The  court  erred  in  holding  that  the  sureties  were  at  liberty  to 
defend  the  action  as  fully  as  the  contractors  might  have  done 
if  they  had  not  made  default.  ( Ward  v.  Kilpatricky  85 
TS.  Y.  413 ;  Morton  v.  TucJcsry  145  N.  Y.  244 ;  RingUr  v. 
JUatthiessen,  17  App.  Div.  374;  Sullivan  v.  Goodwin,  30 
App.  Div.  194;  JieUly  v.  Poerschke,  19  Misc.  Eep.  616; 
Lauer  v.  Dunn,  115  N.  Y.  405  ;  Brown  v.  Welch,  5  Hun, 
582;  Sullivan  v.  Decker,  1  E.  D.  Smith,  699;  Wibling  v. 
Powers,  25  Mo.  600 ;  L.  1885,  ch.  342 ;  Parsons  v.  Moses, 
40  App.  Div.  58.)  The  court  erred  in  holding  that  the  notice 
of  lien  was  fraudulent.  {Gashell  v.  Beard,  58  Hun,  101 ; 
Goodrich  v.  GiUies,  66  Hun,  422  ;  McPherson  v.  Walto7i,  42 
K  J.  Eq.  282 ;  Gibhs  v.  Ilanchette,  90  Mich.  657  ;  Stui>hs  v. 
a.  H.  Co.,  65  Iowa,  513 ;  Poster  v.  Schneider,  50  Hun,  151 ; 
Close  V.  Clark,  16  Daly,  91.) 

Frederic  E.  Perham  for  respondents.  The  willful  and 
intentional  false  statements  in  plaintiflFs'  notice  of  lien  were 
properly  held  to  vitiate  the  lien  and  to  bar  any  recovery  in 
this  action.  (Boisot  on  Mechanics'  Liens,  §  425 ;  Rose  v. 
Paper  Works,  29  Conn.  256 ;  Stulhs  v.  R.  R.  Co,,  65  Iowa, 
513 ;  Jones  v.  Keen,  115  Mass.  170 ;  Lynch  v.  Cronan,  6 
Gray,  531 ;  Gihhs  v.  HanchetU,  90  Mich.  657 ;  Uthoff  v. 
Gerha/rd,  40  Mo.  App.  256 ;  McPherson  v.  Walton,  42  N. 
J.  Eq.  282 ;  Goodrich  v.  Gillies,  ^^  Ilun,  422 ;  Foster  v. 
Schneider,  50  Hun,  151 ;  Close  v.  Clark,  16  Daly,  91.)  The 
sureties  were  properly  allowed  to  defend  the  action.  (1  Wait's 
Act.  &  Def.  700;  24  Ain.  &  Eng.  Ency.  of  Law,  807; 
Brandt  on  Surety.  &  Guar.  §  250 ;  Jewrtt  v.  Crane,  35  Barb. 
208 ;  Hoffman  v.  Steinaa^  34  Ilun,  239 ;  Sujpervisars  v.  Dorr, 
38 
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1  Den.  268 ;  Zyon  v.  Tallmadge^  14  Johns.  500 ;  Parsons  v. 
Moses^  40  App.  Div.  58.) 

Martin,  J.  This  was  in  form  an  action  to  foreclose  a 
mechanic's  lien  filed  by  the  plaintiffs  as  subcontractors  under 
tlie  defendants  Smyth  and  Robinson,  the  original  contractors 
with  the  Presbyterian  Hospital.  It  was,  in  fact,  an  action 
upon  a  bond  given  to  procure  a  discharge  of  the  plaintiffs' 
lien,  in  which  the  defendants  Smyth  and  Robinson  were 
principals  and  the  defendants  Dunn  and  Hutkoff  were 
sureties. 

The  lien  was  to  secure  payment  for  work  and  materials 
performed  and  furnished  by  the  plaintiffs  upon  property 
owned  by  the  hospital.  It  was  based  upon  an  agreement 
between  the  original  contractors  and  the  plaintiffs,  whereby 
the  latter  agreed,  for  $3,900,  to  do  all  the  mosaic  tiling  in  the 
corridors  and  operating  pavilion  of  the  hospital  strictly  in 
accordance  with  plans  and  specifications  which  were  a  part  of 
the  contract.  It  was  also  based  upon  a  claim  that  certaia 
work  and  materials  had  been  furnished  for  that  purpose, 
which  were  reasonably  worth  the  sum  of  $5,575.40 ;  that  an 
increased  expense  had  been  incurred  in  the  employment  of 
laborers  amounting  to  four  hundred  dollars,  one-half  of  which 
the  defendants  Smyth  and  Robinson  agreed  to  pay,  and  upon 
a  claim  for  extra  work  performed  by  the  plaintiffs  in  relaying 
the  mosaic  floor  in  the  corridors  and  in  cutting  the  concrete 
in  the  operating  rooms,  which  was  alleged  to  have  been  done 
at  the  request  of  the  original  contractors  and  to  be  worth  fifty- 
one  dollars. 

The  complaint  admitted  that  Smyth  and  Robinson  had  paid 
the  plaintiffs  $3,240  on  account  of  the  work  performed  and 
materials  furnished  by  them.  It  was  then  alleged  tliat,  after 
the  filing  of  the  plaintiffs'  notice  of  lien,  the  original  contractors 
instituted  a  proceeding  under  the  statute  to  authorize  the  filing 
of  a  bond  to  discharge  such  lien  ;  that  such  proceedings  were 
had  that  an  order  was  duly  entered  approving  of  the  bond, 
filed,  and  the  plaintiffs'  lien  was   canceled  and  discharged. 
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The  condition  of  the  bond  was,  that  in  case  of  payment  by 
tlie  original  contractors  of  any  judgment  which  might  be 
recovered  against  the  premises  by.  reason  of  the  plaintiffs' 
claim,  the  obligation  of  the  bond  should  be  void,  other- 
wise to  remain  in  full  force.  The  demand  for  judgment 
was,  that  the  plaintiffs  be  adjudged  to  have  a  valid  lien  upon 
the  premises  for  $2,786.40,  with  interest  from  May  23,  1893, 
besides  costs ;  that  the  sureties  be  declared  liable  therefor,  and 
that  the  plaintiffs  have  judgment  for  that  sum  against  the 
defendants  Smyth  and  Robinson  and  against  the  respondents 
as  sureties  izpon  their  bond. 

The  original  contractors  interposed  no  defense.  The  sure- 
ties, however,  answered  by  denying  all  the  allegations  of  the 
complaint,  except  as  to  the  amount  paid  to  the  plaintiffs,  and 
as  to  that  they  alleged  that  it  was  $3,340  instead  of  $3,240. 
They  admitted  the  allegations  to  the  effect  that  a  proceeding 
was  instituted  to  discharge  the  plaintiffs'  lien  and  that  a  bond 
was  given  for  that  purpose  which  was  executed  by  the  original 
contractors  as  principals  and  by  the  respondents  as  sureties. 

On  the  trial  the  plaintiffs  insisted  that  the  respondents,  who 
were  mere  sureties  for  the  original  contractoi-s,  by  the  default 
of  the  latter,  were  precluded  from  questioning  the  amount  of 
the  plaintiffs'  claim  or  the  liability  of  the  respondents  there- 
for. The  trial  court  held  that  the  sureties  were  not  precluded 
by  such  default  from  questioning  the  amount  or  validity  of 
the  plaintiffs'  claim. 

The  court  found  tliat  when  the  plaintiffs  filed  their  lien  for 
$2,786.40  they  were,  according  to  the  terms  of  their  written 
agreement,  entitled  to  recover  only  $611 ;  that  the  plaintiffs' 
claim  that  the  written  agreement  was  subsequently  modified 
by  an  oral  one,  by  which  the  original  contractors  agreed  to 
pay  a  large  additional  sum  to  compensate  them  for  an  alleged 
mistake  on  their  part,  was  not  substantiated  by  the  evidence, 
but  that  the  plaintiffs  entirely  failed  to  establish  a  subsequent 
oral  contract ;  and  that  the  claim  of  the  plaintiffs  that  they 
were  delayed  by  the  contractors  and,  therefore,  obliged  to 
incur  increased  expense  in  the  hire  of  labor,  and  that  the  con- 
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tractors  agreed  to  pay  one-half  thereof  was  not  substantiated 
by  the  proof.  But  the  court  found  to  the  contrary,  that  the 
contractors  did  not  delay  the  work,  were  not  responsible  for 
such  increased  expenditure  and  did  not  agree  to  pay  any  part 
thereof. 

From  these  facts,  with  the  added  fact  that  the  day  before 
the  notice  of  lien  was  tiled  for  $2,786.40,  the  plaintiffs  ren- 
dered to  the  contractors  a  bill,  which  was  in  full  for  the 
amount  then  due,  in  which  they  claimed  only  $811,  the  court 
further  found  that  the  claim  in  the  notice  of  lien  was  enor- 
mously exaggerated ;  that  this  was  done  intentionally  by  pre- 
tense of  a  fictitious  contract  for  the  purpose  of  enforcing  a 
false  and  fabricated  demand,  and  held  that  the  plaintiffs 
thereby  forfeited  their  right  to  recover  against  the  sureties 
and  directed  a  judgment  in  their  favor. 

As  the  affirmance  of  the  judgment  of  the  trial  court  was 
unanimous,  no  question  of  fact  is  before  us  for  determination. 
The  facts  as  found  must  be  regarded  as  correct  and  so  treated 
in  the  determination  of  any  question  presented  upon  this 
appeal.  Hence,  it  must  be  assumed  that  the  only  contract 
which  existed  between  the  parties  was  the  written  one ;  that 
the  claim  stated  in  the  plaintiffs'  notice  of  lien  was  to  a  very 
great  extent  intentionally  false  and  fabricated,  and  that  there 
was  sufficient  evidence  to  sustain  those  findings. 

Under  these  circumstances  the  only  possible  questions  of  law 
which   are  presented  for  •  determination  by  this  court  are  : 

1.  Whether  the  sureties  upon  the  bond  of  the  original  con- 
tractors were  properly  allowed  to  show  that  the  amount  of  the 
plaintiffs'  claim  was  exaggerated  and  fictitious  and  that  they 
were  not  entitled  to  a  judgment  for  the  amount  claimed,  and, 

2.  Whether  the  insertion  of  an  exaggerated  and  willfully 
false  and  fabricated  demand  in  the  notice  of  lien  rendered  it 
invalid. 

It  seems  to  be  well  established,  as  a  general  rule,  that  a 
surety  may  defend  an  action  against  his  principal,  may  set  up 
any  legal  or  equitable  defense  which  would  have  availed 
the  former  and  may  establish  it  by  proof,  especially  when 
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a  party  to  the  action.  Does  the  fact  that  this  action 
was  to  foreclose  a  mechanic's  lien  and  that  the  judgment 
demanded  was  in  form  against  the  property  represented 
by  the  defendants'  bond  in  any  way  alter  that  rule  ? 
We  think  not.  The  condition  of  the  bond  substantially 
required  the  sureties  to  pay  any  judgment  which  might 
be  recovered  against  the  premises  upon  the  claim  set  forth 
in  the  plaintiffs'  notice  of  lien.  It  ought  not  to  require 
discussion  or  authority  to  sustain  the  proposition  that  the  judg- 
ment which  the  sureties  agreed  to  pay  was  only  a  judgment 
properly  obtained  for  the  actual  amount  which  was  owing  by 
the  original  contractors  to  the  plaintiffs.  "We  are  aware  of  no 
principle  of  law  which  would  justify  us  in  holding  that  the 
sureties  upon  such  a  bond  were  bound  by  an  exaggerated  and 
false  claim,  and  in  an  action  to  which  they  were  parties  were 
debarred  from  showing  the  truth  in  regard  to  it,  although 
their  principals  did  not  see  fit  to  defend.  Such  a  doctrine 
would  open  the  door  for  fraud  and  collusion  between  con- 
tractors and  sub-contractors  by  which  sureties  might  be  made 
liable  for  a  claim  which  did  not  exist.  Wo  think  no  such 
principle  can  be  sustained.  "  The  liability  of  the  bondsmen 
was  conditioned  on  the  plaintiff  successfully  establishing  a 
lien  on  the  property.  This  is  so  both  by  the  language  of  the 
bond  and  the  terms  of  the  section  of  the  statute  under  which 
it  was  given.  *  *  *  The  very  object  of  the  provision  of 
the  statute  permitting  the  bonding  of  the  property  when  a 
notice  of  lien  has  been  filed  is  to  enable  the  owner  or  con- 
tractor to  free  the  property  from  the  incumbrance  without 
acknowledging  its  validity  and  to  permit  him  to  contest,  in  a 
subsequent  action,  the  existence  and  amount  of  the  lien.'' 
{Parsons  v.  Moses^  40  App.  Div.  58,  60.)  In  an  action  upon 
this  bond  it  is  doubtless  true  that  if  the  sureties  had  not 
defended,  a  judgment  for  the  full  amount  of  the  plaintiffs' 
claim  would  have  been  binding  upon  them,  and,  hence,  the 
principals  having  interposed  no  answer  it  became  important 
for  the  sureties  to  appear  and  defend  and  thus  save  themselves 
from  being  charged  with  an  unjust,  false  and  exaggerated 
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claim.  We  think  the  court  correctly  held  that  the  sureties 
were  not  precluded  from  defending  this  action  by  the  default 
of  the  contractors. 

This  leaves  for  consideration  the  question  whether  the  plain- 
tiffs« have  forfeited  their  right  to  recover  in  this  action  by 
inserting  in  their  notice  of  lien  statements  of  their  claim 
which  were  intentionally  exaggerated  and  fictitious  and  made 
for  the  purpose  of  enforcing  a  false  and  fabricated  demand. 
While  this  court  in  Ringle  v.  Wallis  Iron  Works  (149  X.  T. 
439)  to  some  extent  considered  the  effect  of  inserting  in  the 
notice  of  a  mechanic's  lien  mistaken  statements  of  fact,  it  has 
never  been  called  upon  to  decide  whether  important  or 
material  statements,  which  are  willfully  and  intentionally  false, 
forfeit  the  right  of  the  lienor  to  enforce  his  lien  or  maintain 
an  action  thereon.  In  discussing  the  question  in  that  case  it 
was  in  effect  said  that  if  a  party,  by  inserting  in  a  notice  of 
mechanic's  lien  statements  of  fact  which  are  shown  to  be 
untrue,  thereby  forfeits  the  right  to  a  lien  and  renders  the 
notice  void  or  ineffectual,  a  proper  construction  of  the  statute 
requires  that  statements  to  have  that  effect  must  not  only  be 
untrue,  but  must  be  willfully  and  intentionally  false  in  some 
important  or  material  respect.  The  facts  as  found  by  the 
trial  court  in  this  case  bring  it  within  the  prescribed  rule 
which  was  there  stated  although  not  actually  adopted.  The 
question  is  now  presented  whether  the  plaintiffs  are  entitled 
to  recover,  or  whether  their  right  to  enforce  their  lien  was 
forfeited  by  the  willfully  and  intentionally  false  statements 
contained  in  their  notice  as  to  tlie  amount  of  their  claim.  The 
weight  of  authority  in  other  courts  of  this  state  and  in  the 
courts  of  other  commonwealths  seems  to  be  that  where  a 
claimant  makes  statements  which  are  important  and  material, 
and  they  are  willfully  and  intentionally  false,  he  cannot 
enforce  his  lien  upon  the  property  against  which  it  is  filed. 
Those  decisions  are  based  upon  the  theory  that  the  purpose 
and  intention  of  the  Lien  Law  was  to  exact  from  the  lienor  a 
truthful  statement  of  the  facts  contained  in  the  notice,  as  well 
for  the  benefit  of  other  claimants,  as  for  the  owner  of  the 
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property  and  for  the  correct  information  of  the  court.    (Foster 
V.  Schneider y  50  Hun,  151.) 

In  Goodrich  v.  Gillies  {^^  Hun,  4:22),whore  it  was  found  that 
the  plaintiff  willfully  and  fraudulently  misrepresented  in  his 
notice  of  lien  the  amount  which  was  due  him,  the  court 
decided  that  it  wae  its  duty  to  so  construe  the  statute  as  to 
prevent  parties  from  obtaining  a  lien  by  following  the 
language  of  the  statute,  when  they  knew  that  the  proof  which 
must  be  given  when  the  action  was  brought  for  its  enforce- 
ment must  fail  to  establish  that  they  were  entitled  to  more 
than  a  small  portion  of  the  sum  for  which  the  lien  was  claimed. 
Upon  a  subsequent  trial  of  that  case,  where  it  was  found  that 
the  amount  inserted  in  the  notice  of  lien  was  mistakenly 
stated,  the  claimant  honestly  believing  that  all  tha  material 
claimed  for  had  been  furnished,  it  was  held  that  a  mere  mis- 
take in  the  absence  of  an  intention  to  exaggerate  the  amount 
of  his  claim  would  not  invalidate  his  lien.     (82  Hun,  18.) 

In  Close  V.  Clark  (16  Daly,  91)  it  was  held  that  a  mechanic's 
lien  is  invalid  where  founded  upon  a  notice  of  lien  tiled  by  a 
contractor  for  the  unpaid  balance  of  whole  contract  price, 
which  states  that  all  the  work  and  materials  have  been  per- 
formed and  furnished,  when  in  fact  part  of  the  work  was 
unperformed  and  some  of  the  materials  were  not  furnished. 

In  the  earlier  cases  in  Massachusetts  it  was  held  that  any 
error  in  the  claim  stated  in  the  notice  of  lien  destroyed  the 
lien  or  the  right  to  enforce  it.  {Lynch  v.  Cronan^  6  Gray, 
531 ;  Truesdell  v.  Gay^  13  Gray,  311.)  These  decisions  led 
to  subsequent  legislation  by  which  it  was  declared  that  any 
inaccuracy  in  the  claim  should  not  invalidate  the  lien  unless 
the  claimant  intentionally  and  willfully  claimed  more  than 
was  his  due.  {Hubbard  v.  Brown^  8  Allen,  590 ;  Jo7ies  v. 
Keen^  115  Mass.  170.)  The  rule  in  Michigan  is  that  where  a 
claimant  places  upon  record  in  his  notice  of  lien  a  statement 
which  he  knows  to  be  incorrect,  his  lien  is  lost.  {Oihhs  v. 
Sanchette^  90  Mich.  657.)  The  Iowa  courts  have  held  that 
where  a  lienor  intentionally  makes  a  statement  in  the  notice 
of  lien  which  is  not  just  and  true,  he  cannot  enforce  the  lien. 
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{Shehbs  V.  G.  G.  S.  <&  S.  W.  By.  Go.,  65  Iowa,  613.)  There 
are  many  other  cases  where  this  principle  has  been  asserted, 
among  which  are  Qaskell  v.  Beard  (58  Hun,  101) ;  McKinney 
V.  White  (15  App.  Div.  423) ;  Mull  v.  Jones  (45  N.  T.  S.  R 
643) ;  Brandt  v.  Verdon  (44  N.  Y.  S.  E.  885) ;  Rose  v.  P.  cfe 
B.  Paper  Works  (29  Conn.  256) ;  Uthoff  v.  OerJiard  (42  Mo. 
App.  256) ;  McPherson  v.  Walton  (42  N.  J.  Eq.  282). 

We  think  the  rule  eo  generally  established  is  a  proper  one 
and  should  be  adopted  by  this  court.  There  certainly  can  be 
no  hardship  in  requiring  a  claimant  to  avoid  intentionally 
and  willfully  making  an  exaggerated  claim  which  he  knows 
not  to  exist.  The  requirement  that  he  shall  truthfully  state 
his  claim  is  in  no  way  unjust  to  the  claimant,  but  it  is  pre- 
eminently just  to  the  owner,  to  other  claimants  or  lienors,  and 
to  those  who  are  engaged  in  administering  the  Lien  Law.  We 
are,  therefore,  of  the  opinion  that  the  trial  court,  having 
found  that  the  plaintiffs  "enormously  exaggerated"  their 
claim  and  intentionally  and  by  pretense  of  a  fictitious  con- 
tract sought  to  enforce  and  establish  a  false  and  fabricated 
demand,  was  justified  in  holding  that  the  plaintiffs  had  thereby 
forfeited  their  right  to  recover  any  judgment  against  the  sure- 
ties upon  the  bond  in  question. 

The  appellants  also  claim  that  the  court  erred  in  holding 
that  the  statement  in  their  notice  of  lien  was  fraudulent. 
That  question  is  not  before  us.  The  trial  court  so  found,  and 
its  judgment  having  been  unanimously  affirmed  we  are  for- 
bidden by  the  mandate  of  the  Constitution  and  statute  to 
examine  that  question. 

The  additional  claim,  that  the  sureties  did  not  establish  a 
defense  against  the  appellants,  so  far  as  it  is  dependent  upon 
the  presence  or  absence  of  evidence,  is  also  concluded  by  such 
unanimous  decision. 

The  only  other  question  which  can  be  examined  upon  this 
appeal  is  whether  tlie  defense,  so  far  as  it  is  based  upon  the 
plaintiffs'  fraud,  was  available,  it  not  having  been  set  up  in 
the  pleadings.  A  complete  answer  to  the  contention  that  the 
plaintiffs'  fraud  was  not  sufficiently  pleaded  is  that  no  exeep- 
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tion  appears  in  the  record  which  raises  that  question.  Wlien 
the  evidence  upon  that  subject  was  offered  no  objection  to 
the  testimony  was  interposed  upon  the  ground  that  the  defense 
was  not  set  up  in  the  answer.  Indeed  there  seems  to  have 
been  no  objection  whatever  to  that  evidence.  Consequently 
no  question  of  law  is  raised  which  this  court  can  decide. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  BARTLErr,  IIaioht,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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of   Taxes   and   Assessments  of   the  City   of   New   York,  I  ^1^^  Aiysie 
Appellants. 

1.  Appeal  —  Findings  of  Fact  by  Special  Teum  at  Variance  with 
Referee's  Findings.  The  findings  of  a  referee,  appointed  to  take  evi- 
dence and  report  to  the  court  with  his  findings  and  conclusions,  do  not 
become  the  findings  of  fact  in  the  case,  unless  they  are  approved  by  the 
Special  Term,  and  where  the  Special  Term  makes  findings  of  facts  at 
variance  with  those  of  the  referee,  its  findings  become  the  findings  in  the 
case  that  are  brought  up  for  review  in  the  Appellate  Division  by  an  appeal 
taken  from  an  order  of  the  Special  Term  made  upon  the  evidence  returned 
in  the  referee's  report,  and  further  evidence  introduced  before  it 

2.  Reversal  of  Order  Vacating  Assessment.  The  Court  of  Appeals, 
on  appeal  from  an  order  of  the  Appellate  Division,  reversing  a  final  order 
of  the  Special  Term  in  a  preceding  by  certiorari  to  review  an  assessment, 
which  involved  a  trial  or  an  issue  of  fact,  the  commissioners  of  taxes  and 
aasessmenta  claiming  that  the  relator  had  taxable  assets  of  great  value, 
and  the  relator  that  it  had  none,  is  required  by  sections  1338,  1361  of  the 
Ckxle  of  Civil  Procedure,  to  assume  that  the  reversal  was  not  upon  the 
facts,  but  upon  some  error  of  law,  unless  the  contrary  clearly  appears  in 
the  record  bo<ly  of  the  order  appealed  from. 

3.  Tax — Deduction  op  Indebtedness  op  Street  Railway  Com- 
pany. Indebtedness  incurred  by  a  street  railway  company  in  the  pur- 
chase of  franchises  cannot  be  deducted  from  its  ivssets  for  the  purpose  of 
determining  the  proper  assessment  for  municipal  taxes  for  the  year  1894, 
since  such  franchises  were  not  then  taxable  and  consequently  fell  within 
the  express  provision  of  the  Revised  Statutes  (1  R.  S.  391,  §  9,  subd.  4, 
amd.  L.  1892,  ch.  202)  prohibiting  the  deduction  of  indebtedness  incurred 
in  the  purchase  of  non-taxable  property. 

39 
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4.  Appeal  —  Finding,  When  Conclubive  upon  the  Court  of 
Appeai^s.  a  finding  by  the  Special  Term  in  certiorari  proceedings  to 
review  an  assessment  upon  the  property  of  a  street  railway  company  for 
the  purposes  of  taxation,  upon  the  question  whether  certain  indebtedness 
was  contracted  in  the  purchase  of  franchises,  is  purely  one  of  fact,  and,  if 
it  has  support  in  the  evidence,  cannot  be  reviewed  by  the  Court  of  Appeals 
upon  appeal  from  an  order  of  the  Appellate  Division  reversing  the  order 
of  the  Special  Term  upon  the  law  and  not  upon  the  facts. 

5.  Finding  op  Value.  The  value  of  an  item  denominated  "open 
accounts, ''  included  in  the  assessment,  representing  the  expenditures  of 
the  company  upon  the  structure  of  another  company,  and  on  account  of 
land  damages  paid  for  that  company,  is  also  purely  a  question  of  fact  for 
the  determination  of  the  trial  court  and  its  findings,  if  supported  by  the 
evidence,  cannot  be  disturbed  by  the  Court  of  Appeals. 

6.  Assessment  op  Property  of  Elevated  Railway  Company  — 
Fee  Damages  as  Assets.  Fee  damages  paid  by  an  elevated  railroaa 
company  to  abutting  owners  represent  property  that  may  be  assessed,  but 
damages  paid  on  account  of  past  interference  with  their  use  of  ease- 
ments of  light,  air  and  access  do  not  form  a  basis  upon  wliich  any  valid 
assessment  can  be  made,  since  no  right  or  property  of  value  is  acquired 
by  the  railroad  company  in  consequence  of  such  payments. 

7.  Taxation  op  Corporate  Property — Evidence  of  Impairment 
OF  Capital  Stock.  The  commissioners  of  taxes  and  assessments  are  jus- 
tified in  assuming  that  the  capital  stock  of  a  corporation  remains  unim- 
paired, where  it  appears  that  it  has  paid  a  dividend  annually  of  six  per 
cent;  but  evidence  may  be  Introduced  shoeing  that  it  has  been  impaired 
by  the  existence  of  debts,  which  evidence,  if  believed,  overcomes  the  pre- 
sumption that  might  otherwise  exist. 

8.  Proper  Relief  on  Appeal  to  Appellate  Divtbion.  Upon  appeal 
from  an  order  of  the  Special  Term  in  a  certiorari  proceeding  confirming  an 
assessment  of  corporate  property  made  by  the  commissioners  of  taxes  and 
assessments,  the  Appellate  Division  may  modify  the  order  or  reverse  it 
and  send  the  proceedings  back  for  a  reassessment,  but  should  not  vacate 
the  assessment  absolutely  where  it  appears  that  there  is  property  properly 
assessable,  and  it  is  not  contended  that  any  improper  basis  was  adopted 
in  determining  the  amount  of  the  taxable  assets  of  the  relator,  and  the 
questions  raised  have  reference  to  the  items  which  should  or  should  not 
be  included  in  making  up  the  value  of  the  assets. 

9.  Deduction  OF  Surplus.  The  ** surplus  profits  or  reserve  funds" 
contemplated  by  section  3  of  chapter  456  of  the  Laws  of  1857,  providing 
that  "the  capital  stock  of  any  company  liable  to  taxation,  except  such 
part  of  it  as  shall  have  been  excepted  in  the  assessment  roll,  or  as  shall 
have  been  exempted  by  law,  together  with  its  surplus  profits  or  reserve 
funds  exceeding  ten  percent  of  its  capital  ♦  *  *  shall  be  assessed  at  its; 
actual  value  and  taxed  in  the  same  manner  as  other  personal  and  real 
estate  of  the  company,"  are  the  accumulations  of  the  company  of  moneys 
or  property  in  excess  of  tlic  par  value  of  the  stock  issued  by  it;  and  if. 
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alter  the  real  estate  and  personal  property  is  assessed  at  its  actual  value, 
no  surplus  over  the  par  value  of  the  stock  is  shown,  or  if  such  surplus 
does  not  exceed  ten  percent  of  the  capital  stock,  there  is  nothing  to  assess 
as  surplus  and  nothing  from  which  the  ten  per  cent  of  the  capital  can  be 
deducted. 
Hxfple  ex  rel.  Manhattan  Ry.  Co.  v.  Barker,  48  A.pp.  Div.  248,  revei"sed. 

(Argued  October  8,  1900;  decided  November  27,  1900;  motion  for 
reargument  submitted  January  7,  1901;  denied  January  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  March 
1,  1900,  reversing  a  final  order  of  Special  Term  which  dis- 
missed a  writ  of  certiorari  to  review  an  assessment  against 
the  property  of  the  relator,  and  vacating  such  assessment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Whaleuj  Corporation  Counsel  (  William  L.  Turner 
and  James  M.  Ward  of  counsel),  for  appellants.  The  find- 
ing of  the  Special  Term,  that  the  indebtedness  of  the  relator 
respecting  $9,500,000  of  the  bonds  of  the  New  York  Com- 
pany evidenced  by  $8,500,000  of  the  latter's  first  mortgage 
bonds  and  by  $1,000,000  of  its  debentures,  was  directly  con- 
tracted by  the  relator  in  tlie  acquisition  of  the  New  York 
Company's  railroad  franchises;  and  that  $1,127,112  of  its 
own  first  mortgage  bonds  represented  a  cash  payment  con- 
cededly  made  for  the  same  purpose,  amounting  in  all  to 
$10,627,112,  was  supported  by  undisputed  evidence,  and  was 
the  determination  of  a  fact  based  on  competent  evidence 
which  the  court  below  not  only  did  not  reverse  but  witli 
which  it  had  no  power  to  interfere.  {^People  ex  rel.  v.  Dede- 
rick,  161  N.  Y.  195  ;  Matter  of  N.  Y,  El.  R.  R.  Co.,  43  N. 
Y.  8,  R.  651 ;  Matter  of  M.  El.  E.  R.  Co.,  12  K  Y.  Supp. 
511;  Pnmty  v.  L.  S.  cfe  M.  S.  Ry.  Co.,  52  N.  Y.  363; 
Boardman  v.  L.  S.  <&  M.  S.  Ry.  Co.,  84  N.  Y.  181 ;  Pol- 
hemuB  V.  F.  R.  R.  Co.,  123  N.  Y.  502;  Shepherd  v.  May, 
115  TJ.  S.  505  ;  Belmont  v.  Coman,  22  N.  Y.  438 ;  Calvo 
Y.  Davies,  73  N.  Y.  211 ;  Burr  v.  Beers,  24  N.  Y.  178.) 
The  cash  land  damage  payment  of  $7,932,981  was  made  from 
the  proceeds  of  $8,814,423.33  of  Manhattan  first  mortgage 
bonds  issued  at  ninety  per  cent  of  i)ar,  and  the  whole  of  this 
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latter  amount  measures  the  value  of  a  right  of  property 
acquired  from  abutters  along  the  lines  both  of  the  Metropoli- 
tan and  New  York  companies,  whether  part  of  the  payment 
was  made  for  "  rental "  damages  or  not,  and  such  amount  was 
either  represented  in  the  taxable  property  of  the  relator  on 
assessment  day  in  1894,  as  part  of  the  cost  of  reproducing  its 
structures,  or  it  was  represented  by  "  non-taxable  "  property, 
in  which  case  the  indebtedness  contracted  in  its  acquisition, 
evidenced  by  these  bonds,  claimed  and  allowed  as  offsets  by 
the  courts  below,  is  non-deductible  under  the  statute  of  1892. 
{People  ex  rel.  v.  Davenport^  91  N.  Y.  574;  Kane  v.  N.  Y. 
El  R,  E.  Co,,  125  N.  Y.  164 ;  Lahr  v.  Met  El.  By.  Co.,  104 
N.  Y.  268 ;  Story  v.  N.  Y.  El.  R.  R.  Co.,  90  N.  Y.  122 ;  Peo- 
ple ex  rel.  v.  Hilts,  2T  Misc.  Kep.  295 ;  Fohes  v.  R.,  W.  cfc  0. 
R.  R.  Co.,  121  N.  Y.  505.)  The  $1,488,035  of  Manhattan 
first  mortgage  l)onds,  which  represent  unpaid  dividends  to 
stockholders,  and  which  the  Special  Term  allowed  as  a 
deductible  item  of  indebtedness,  but  whicli  the  Appellate 
Division  has  not  considered,  should  be  refused  as  a  legal 
offset,  if  necessary,  to  sustain  the  reassessment  in  whole 
or  in  part.  {People  ex  rel.  v.  Barker,  23  App.  Div. 
532 ;  People  ex  rel.  v.  Bd.  of  Assessors,  76  N.  Y.  202.) 
The  determination  of  the  Special  Term  that  in  valuing  the 
structures  of  the  appellant  the  estimate  is  to  be  based  on  cost 
and  earning  capacity  ;  its  rejection  of  the  figure  adopted  by 
the  referee  of  $8,770,587  as  the  value  of  this  item,  being  the 
cost  of  their  reproduction  at  the  market  price  of  labor  and 
materials  only  on  a  given  day,  and  involving,  as  it  did,  their 
entire  non-existence  and  the  suspension  of  the  appellant's  bus- 
iness for  at  least  two  years,  and  its  tentative  acceptance  as  a 
partial  value  of  the  higher  figure  of  $11,542,242.22,  based 
upon  the  incomplete  statement  furnished  by  the  relator  of  the 
original  cost  in  cash  of  this  detail  of  its  assets,  being  its  own 
valuation  as  shown  by  its  books,  were  clearly  sound,  and  tliis 
latter  figure  should  be  adopted  rather  than  the  figure  sug- 
gested by  the  Appellate  Division,  which  simply  adds  six  per 
cent  per  annum  for  two  years  to  the  referee's  cost  of  replace- 
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raent.  {People  ex  rel,  v.  Barker,  31  App.  Div.  315 ;  158  N.  Y. 
709 ;  People  ex  reL  v.  Barker,  144  N.  Y.  94 ;  Brookhjn  EL 
It.  R.  Co,  Y.  City  of  Brooklyn,  11  App.  Div.  131 ;  Fealeyv. 
BuU,  163  N.  Y.  397 ;  People  ex  rel.  v.  Barker,  146  N.  Y.  315.) 

John  F,  Dillon,  David  B,  Hill,  Julien  T.  Davies  and 
Brainard  Tolles  for  respondent.  The  Appellate  Division 
was  riglit  in  determining  the  actual  value  of  the  capital  stock 
of  the  relator  by  a  direct  valuation  of  its  assets  and  liabilities, 
rather  than  by  presumptions  or  intricate  theories.  {Pyiople  ex 
rel.  V.  CoUnum,  126  N.  Y.  433 ;  People  ex  rel.  v.  Feitner,  41 
App.  Div.  573;  People  ex  rel.  v.  Barker,  139  N.  Y.  61; 
People  ex  rel.  v.  Barker,  141  N.  Y.  255 ;  People  ex  rel.  v. 
Ded^rick,  25  Misc.  liep.  539  ;  People  ex  rel.  v.  IS^eff,  10  App. 
Div.  601 ;  People  ex  rel,  v.  Dykes,  45  N.  Y.  S.  R.  621 ;  64 
Hun,  634 ;  People  ex  rel,  v.  Roberts,  37  App.  Div.  1 ;  People 
ex  rel.  v.  Barker,  7  App.  Div.  27 ;  People  ex  rel.  v.  Barker,  16 
Misc.  Rep.  252.)  The  Appellate  Division  was  right  in  valuing 
the  relator's  railroad  structures  according  to  the  cost  of  replace- 
ment. {People  ex  rel.  v.  Clapp,  152  N.  Y.  4.90 ;  People  ex  rel. 
V.  Tints,  27  Misc.  Rep.  290 ;  People  ex  rel.  v.  Dolan,  126  N. 
Y.  166;  People  ex  rel.  v.  Davetiport,  91  K  Y.  574;  HiMard 
V.  Brainard,  35  Conn.  563,  568 ;  Yarick  v.  Briggs,  6  Paige's 
Ch.  323  ;  W.,  etc.,  R.  Co.  v.  Co&urd'Alene  Nav.  Co.,  160  U.  S. 
77 ;  Savings  Bank  v.  NashxLa,  46  N.  11.  389 ;  People  ex  rel. 
V.  Barker,  16  Misc.  Rep.  258 ;  PeopU  ex  rel.  v.  Kalbfleisch, 
25  App.  Div.  432.)  The  Appellate  Division  was  right  in 
holding  that  the  bonded  indebtedness  originally  incurred  by 
the  New  York  Elevated  Railroad  Company  was  to  be  deducted 
in  determining  the  value  of  the  capital  stock  of  the  relator. 
{People  ex  rel.  v.  Barker,  155  N.  Y.  330 ;  People  ex  rel.  v. 
Dederick,  161  N.  Y.  195;  Polliemxis  v.  F.  R.  R.  Co.,  123  N. 
Y.  502 ;  Tompkins  v.  A.  S.  R.  Co.,  102  Ga.  436 ;  Arbuckle  v. 
M.  R.  Co.,  81  111.  429 ;  C,  etc.,  R.  Co.  v.  Moffit,  75  III.  524  ; 
L.J  etc.,  R.  Co.  V.  Boney,  117  Ind.  501 ;  Berry  v.  K.  C,  etc, 
R.  Co.,  52  Kans.  774 ;  Dodson  v.  B.,  etc.,  R.  Co.,  77  Md. 
4S9;  JV.  B.,  etc.,  R.  Co.  v.  O.  C  R.   Co.,  120  Mass.  397.) 
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The  Appellate  Division  was  right  in  holding  that  all  the 
bonded  indebtedness  of  the  relator  was  to  be  deducted  in 
determining  the  value  of  its  capital  stock.  (People  ex  rd. 
V.  Barker^  23  App.  Div.  532  ;  People  ex  rel.  v.  Bd.  of  Asses- 
soi'Sj  76  N".  Y.  202.)  The  Appellate  Division  erred  in  esti- 
mating the  open  account  against  the  Metropolitan  Elevated 
Railway  Company  at  its  face  value  instead  of  its  actual  value. 
{People  ex  rel,  v.  Feitnet*^  51  App.  Div.  178.)  The  Appel- 
late Division  erred  in  holding  that  the  sum  of  $2,320,658.74 
paid  by  relator  as  fee  damages  to  abutting  property  was  to  be 
included  in  the  cost  of  replacement  of  its  railroad  and  the 
assessed  value  of  its  real  property.  {People  ex  reL  v.  HUtSj 
163  N.  Y.  594;  People  ex  reL  v.  Olapp,152  N.  Y.  49; 
People  ex  reL  v.  JliltSy  27  Misc.  Rep.  290 ;  JVewTnan  v.  M. 
EL  Ry.  Co.,  118  N.  Y.  618 ;  Bohm  v.  M.  EL  Ry.  Co.,  129 
N.  Y.  576 ;  Bookman  v.  N.  Y.  EL  R.  R.  Co.,  137  N.  Y. 
302 ;  Sperh  v.  M.  EL  Ry.  Co.,  137  N.  Y.  596  ;  S.  A.  R.  R. 
Co.  V.  M.  EL  Ry.  Co.,  138  N.  Y.  548 ;  Lazarus  v.  M.  EL 
Ry.  Co.,  69  Hun,  191 ;  Parmenter  v.  Fitzpatrick,  135  N.  Y. 
196.)  The  Appellate  Division  did  not  exceed  its  powers  in 
directing  the  assessment  to  be  stricken  from  the  roll.  (Code 
Civ.  Pro.  §§  1022,  1317,  1361 ;  Matter  of  Chapman,  162  N. 
Y.  456 ;  Wood  v.  Baker,  60  Ilun,  337 ;  Stanley  v.  Crowe, 
19  N.  Y.  S.  R.  828 ;  Wood  v.  Bd.  Suprs.,  30  N.  Y.  S.  R. 
706 ;  Ross  v.  Cayxoood,  162  N.  Y.  262 ;  New  v.  Vil.  of  New 
Rochelle,  158  N.  Y.  41 ;  Iletidrickson  v.  City  of  New  York, 
160  N.  Y.  144 ;  Jlowells  v.  Ilettrkk,  160  JST.  Y.  308;  Bens- 
diet  v.  Amoux,  154  N.  Y.  715.) 

Haight,  J.  The  commissioners  of  taxes  and  assessments 
for  the  city  of  New  York  originally  assessed  the  property  of 
the  relator  for  the  purpose  of  taxation  for  the  year  1894  at 
$17,860,712.  Upon  review  that  assessment  was  vacated  and 
set  aside  and  a  reassessment  ordered  by  this  court.  (146  N. 
Y.  304.)  Thereupon  the  commissioners  of  taxes  reassessed 
the  property  of  the  relator  for  that  year  at  the  sum  of 
$15,526,800.     The  relator  then  instituted  proceedings  by  cer- 
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tiorari  to  review  the  assessment  so  made,  and  upon  the  return 
of  the  writ  an  order  was  entered  appointing  a  referee  to  take 
evidence  upon  all  of  the  issues  in  the  case  and  to  report  to  the 
court  his  findings  of  fact  and  conclusions  of  law  with  all  con- 
venient speed.  The  referee  so  appointed,  after  taking  the 
evidence  submitted  by  the  parties,  made  his  report  to  the 
court,  containing  findings  of  fact  and  conclusions  of  law,  which 
conclusions  were  to  the  effect  that  the  reassessment  of  the 
relator's  property  was  erroneous  and  illegal  and  should  be 
wholly  vacated  and  set  aside.  The  case  was  then  brought  to 
a  hearing  before  the  Special  Term  upon  the  evidence  returned 
in  the  referee's  report,  and  the  further  evidence  of  a  mort- 
gage made  on  the  26th  day  of  November,  1890,  between  the 
Manhattan  Railway  Company  and  the  Metropolitan  Elevated 
Railroad  Company  of  the  first  part,  and  the  Central  Trust 
Company  of  New  York  of  the  second  part,  and  after  such 
hearing  the  court  made  a  final  order,  containing  specific  find- 
ings of  facts,  in  which  some  of  the  facts  found  by  the  referee 
were  approved  and  others  were  not,  and  concluded  by  con- 
firming the  assessment  made  by  the  commissioners  and  dismiss- 
ing the  writ.  Thereupon  an  appeal  was  taken  by  the  relator 
to  the  Appellate  Division,  which  resulted  in  an  order  reversing 
the  order  of  the  Special  Term  and  vacating  the  assessment. 

The  chief  controversy  arises  out  of  the  claim  of  the  relator 
that  the  items  for  open  accounts,  $6,217,939.79,  and  land  dam- 
ages, $8,81'i,423.33,  should  be  stricken  from  the  amount  of  its 
assets  and  that  there  should  be  added  to  the  amounts  allowed 
by  the  Special  Term  as  deductions  from  the  relator's  assets 
the  following  items : 

New  York  first  mortgage  bonds $8,500,000.00 

New  York  debenture  bonds 1,000,000.00 

And  Manhattan  honds 1,127,112.00 

Making  a  total  of $10,627,112.00 

The  first  question  which  it  becomes  necessary  to  consider 
has  reference  to  the  power  of  the  court  upon  this  review.  As 
we  have  seen,  the  case  was  referred  to  a  referee,  not  to  hear. 
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try  and  determine,  but  to  take  the  evidence  and  report  to  the 
court,  with  his  findings  and  conchisions.     The  findings  of  the 
referee,  therefore,  do  not  become  the  findings  of  fact  in  the 
case  unless  they  are  approved  by  the  Special  Term.     In  this 
case  the  Special  Term  made  findings  of  fact  with  reference 
to  the  disputed  items,  at  variance  with  the  findings  of  the 
referee.     The  findings  of  the  Special  Term  thereupon  became 
the  findings  in  the  case  that  were  brought  up  for  review  in 
the  Appellate  Division  by  the  appeal  tliat  was  taken  from  the 
order  of   the   Special   Term.     The   Appellate   Division  has 
reversed   the   order   of  the  Special  Term,  but  in   the  order 
entered  it  has  not  stated  that  the  reversal  was  upon  the  fact^. 
This  is  a  special  proceeding  involving  a  trial  of  an  issue  of 
fact,  the  commissioners  claiming  that  the  company  has  taxable 
assets  of  great  value,  and  the  relator  that  it  has  none.     Section 
1361  of  the  Code  of  Civil  Procedure,  in  making  provision  for 
a  review  of  special  proceedings,  provides  that  "  The  proceed- 
ings upon  an  appeal,  taken  as  prescribed  in  this   title,  are 
governed  by  the  provisions  of  this  act,  and  of  the  general 
rules  of  practice,  relating  to  an  appeal  in  an  action,  exce|)t 
as  otherwise  specially  prescribed  by  law."     Section  1338  2)ro- 
vides  for  a  review  in  the  Court  of  Appeals  of  judgments 
entered  in  actions  and  that  upon  an  appeal  to  that  court 
"from  a  judgment,  reversing  a  judgment  entered  upon  the 
report  of  a  referee,  or  a  determination  in  the  trial  court ;  or 
from  an  order  granting  a  new  trial,  upon  such  a  reversal ;  it  must 
be  presumed  that  the  judgment  was  not  reversed,  or  the  new 
trial  granted,  upon  a  question  of  fact,  unless  the  contrary  clearly 
appears  in  the  record  body  of  the  judgment  or  order  appealed 
from."     Under  these  sections  we  are  required  to  assume  that 
the  order  of  the  Special  Term  was  not  reversed  upon  the  facts, 
but  that  the  reversal  was  upon  some  error  of  law,     {Matter  of 
Chapman,  162  N.  Y.  456 ;  Wetniore  v.   Wetniore,  162  N.  Y. 
503;  People  ex  rel,  Manhattan  Ry.  Co.  v.  Barker^  152  N. 
Y.  417;  Matter  of  Keefe,  164  N.  Y.  352.) 

Considering  the  facts,  therefore,  to  be  as  found  by  the  Spe- 
cial Term,  we  proceed  to  inquire  wliether  there  were  errors  of 
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law  presented  which  justified  a  reversal.  It  is  not  contended 
that  any  improper  basis  was  adopted  in  determining  the  amount 
of  the  taxable  assets  of  the  relator.  The  questions  raised 
have  reference  to  the  items  which  should  or  should  not  be 
included  in  making  up  the  value  of  the  assets. 

We  will  first  '•onsider  the  items  which  the  relator  claims 
should  be  deducted  from  tlie  amount  of  the  assets  found  to 
belong  to  it.  The  three  items  above  referred  to  may  properly 
be  considered  together.     The  Special  Term  finds  as  follows : 

"  22nd.  Prior  to  the  second  Monday  of  January,  1894,  the 
Manhattan  Railway  Company  liad  paid  for  the  franchise  to 
operate  an  elevated  railway  in  certain  streets  and  avenues  in 
the  city  of  New  York,  to  the  New  York  Elevated  Railroad 
Company  and  to  the  Metropolitan  Elevated  Railway  Com- 
pany, in  addition  to  other  sums  agreed  to  be  paid  for  the  same 
purpose,  the  sum  in  cash  of  one  million  and  fourteen  thousand 
dollars  ($1,014,000)." 

27th.  "  That  of  the  said  eleven  million  six  hundred  sixty- 
three  thousand  and  thirty-five  dollars  ($11,663,035)  of  the  mort- 
gage bonds  of  the  Manhattan  Railway  Company,  at  least  one 
million  one  hundred  twenty-seven  thousand  one  hundred  and 
twelve  dollars  ($1,127,112)  represented  the  payment  specified 
in  the  foregoing  22nd  paragraph  of  one  million  and  fourteen 
thousand  dollars  ($1,014,000),  by  the  said  Manhattan  Railway 
CompAiij /or franchises  to  operate  elevated  railways  in  cer- 
tain streets  and  avenues  in  the  city  of  New  York  to  the  New 
York  Elevated  Railroad  Company  and  to  the  Metropolitan  Ele- 
vated Railway  Company,  the  bonds  so  representing  said  sum  hav- 
ing been  issued  for  cash  at  ninety  per  cent  of  their  par  value." 

29th.  "  That  the  liability  of  the  Manhattan  Railway  Com- 
pany, created  by  certain  promises  to  pay  the  eight  million  five 
hundred  thousand  dollars  ($8,500,000)  of  mortgage  bonds  of  the 
New  York  Elevated  Railroad  Company  and  the  one  million  dol- 
lars ($1,000,000)  of  debenture  bonds  of  the  same  company  con- 
tained in  said  leases  and  said  merger  agreement  hereinbefore 
referred  to,  was  directly  incurred  in  the  purchase  sluA  acquisi- 
tion of  the  franchises  of  the  said  New  York  Elevated  Rail- 
40 
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road  Company  to  maintain  and  operate  its  lines  of  elevated 
railway  in  certain  streets  and  avenues  in  the  city  of  New 
York,  and  its  indebtedness  respecting  the  same  was  contracted 
for  such  purpose." 

38th.  "  That  of  its  total  indebtedness  of  $21,907,590.35, 
$9,500,000  was  incurred  by  the  relator  in  the  j}urGhase  of  its 
franchises^  as  determined  in  the  foregoing  29th  paragraph, 
and  $l,127,112ybr  a  likepurposCy  as  determined  in  the  fore- 
going 27th  paragraph." 

It  w^ill  thus  be  seen  that  as  to  each  of  the  three  items  of 
indebtedness,  amounting  in  the  aggregate  to  $10,627,112,  the 
finding  is  express  that  it  was  contracted  by  the  relator  in  the 
purchase  of  franchises  which  are  not  taxable  for  town,  county 
or  municipal  purposes,  and,  consequently,  cannot  be  deducted 
from  its  assets  under  the  express  provision  of  1  R.  S.  391,  sec. 
9,  subd.  4j  as  amended,  Laws  1892,  chap.  202,  which  prohibits 
the  deduction  of  indebtedness  incurred  in  the  purchase  of 
non-taxable  property.  {People  ex  rel.  ComeU  Steamboat 
Company  v.  Dederick,  161  N.  Y.  195.)  It  is  contended  that 
these  findings  are  erroneous.  It  is  true  that  they  are  at 
variance  with  the  findings  made  by  the  referee,  but,  as  we 
have  seen,  the  findings  of  the  referee  as  to  these  items  have 
not  been  ratified  by  the  Special  Term,  and,  consequently,  they 
constitute  no  part  of  the  facts  brought  up  for  review  in  the 
Appellate  Division.  That  court,  as  we  have  already  shown, 
has  reversed  upon  the  law  and  not  the  facts.  The  facts, 
therefore,  as  found  by  the  Special  Term,  are  deemed  to  stand 
as  the  facts  in  the  case,  unless  it  can  be  held  that  there  is  no 
evidence  in  the  case  tending  to  support  them.  Upon  that 
question  we  are  required  to  take  into  consideration  the  history 
of  tlie  organization  of  tlie  relator,  its  purpose,  and  the  con- 
tracts that  were  entered  into  by  it,  with  the  inferences  of  fact 
that  may  be  drawn  therefrom.  Doing  this,  we  think  that  it 
cannot  be  properly  held  that  the  findings  are  without  support 
from  the  evidence.  The  question  as  to  whether  the  indebted- 
ness was  contracted  in  the  purchase  of  franchises  is  purely 
one  of  fact,  and  we  find  no  question  of  law  involved  as  to 
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these  items  upon  which  a  reversal  could  properly  have  been 
founded  by  the  Appellate  Division. 

The  next  question  in  controversy  relates  to  the  item  of 
$6,217,939.79,  denominated  "open  accounts."  The  referee 
found  the  amount  to  be  $:i,023,487.57.  The  Special  Term 
found  that  they  amounted  in  the  aggregate  to  the  sum  first 
named.  The  open  accounts  represent  the  relators  expendi- 
tures upon  the  structure  of  the  Metropolitan  Elevated  Kail- 
way,  of  the  amount  found  by  the  referee,  and  the  balance 
found  by  the  Special  Term  was  for  expenditures  on  account 
of  land  damages  paid  for  that  company.  The  counsel  for  the 
relator  now  concedes  that  the  amount  of  open  accounts,  as 
found  by  the  Special  Term,  at  the  time  stood  upon  the  books 
of  the  company  as  a  valid  asset  against  the  Metropolitan  Kail- 
road  Company,  but  as  we  understand  its  contention,  it  is  that 
the  Special  Term  erred  in  assessing  this  item  at  its  face  value, 
for  the  reason  that  its  actual  value  did  not  exceed  the  sum  of 
$166,667.  Whether  these  open  accounts  were  of  the  value  of 
one  dollar,  one  hundred  thousand  dollars,  or  six  million  dollars, 
was  purely  a  question  of  fact  for  the  determination  of  the  trial 
court.  The  opinion  of  the  Appellate  Division  approves  of  this 
item  as  found  by  the  Special  Term,  and  under  the  Constitution, 
which  limits  this  court  to  the  review  of  questions  of  law,  we 
think  we  have  no  jurisdiction  to  review  that  determination. 

The  other  and  perhaps  the  most  troublesome  question  pre- 
sented for  our  consideration  relates  to  the  item  of  land  dam- 
ages, $8,814,423.33,  of  wlijch  ninety  per  cent,  $7,932,980.99, 
was  realized.  Of  this  sum  $4,451,993.49  was  paid  for  land 
damages  on  the  Metropolitan  line,  and  is  included  in  the 
item  of  open  accounts.  Of  the  balance,  $3,480,987.50, 
$1,160,329.37  thereof  was  paid  for  rental  damages  of  the 
New  York  line  and  $2,320,058.13  for  the  fee  damages,  so 
called,  on  that  line.  It  is  contended  on  behalf  of  the  relator 
that  these  damages  do  not  constitute  taxable  assets.  We  are 
inclined  to  the  view  that  this  contention  presents  a  question 
of  law  which  it  is  the  duty  of  this  court  to  determine.  We 
have  presented  two  elements  of  damages :  One  consists  of 
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payments  made  to  abutting  property  owners  on  account  of  the 
relator's  interference  with  or  use  of  their  easements  of  light, 
air  and  access,  while  the  other  consists  of  payments  made  to 
such  owners  by  the  relator  in  acquiring  such  easements,  with 
a  perpetual  right  to  operate  its  railroad  in  front  of  such  abut- 
ting property.  There  is  a  difference  between  the  two  elements 
of  damages  here  referred  to.  The  operating  of  an  elevated 
railroad  in  a  street  in  front  of  abutting  property  without 
acquiring  from  the  owners  the  right  so  to  do  is  an  interference 
with  and  a  partial  destruction  of  such  owners'  easements  of 
light,  air  and  access.  The  structure  is,  therefore,  to  that 
extent  unauthorized  and  illegal,  and  the  company  operating  it 
is  deemed  to  be  a  trespasser  upon  the  right  of  such  owners. 
Hence,  in  an  action  brought  to  recover  damages  for  such  use, 
the  company  becomes  liable  for  all  of  the  damages  that  it  has 
caused  by  reason  of  its  unlawful  structure,  not  only  for 
its  impairment  of  the  owners'  easements  of  light,  air  and 
access,  but  also  for  its  interference  with  their  privacy  and 
their  convenience.  For  the  damages  so  recovered,  no  right 
or  property  of  value  is  acquired  by  the  railroad  company. 
It  is  for  others'  property  rights  destroyed  and  for  injuries 
inflicted  upon  others  that  the  company  is  compelled  to  make 
compensation  in  damages.  Such  damages,  consequently,  do  not 
form  a  basis  upon  which  any  valid  assessment  can  be  made. 
It  is  quite  different,  however,  as  to  the  damages  ordinarily 
denominated  "  fee  damages."  Such  damages  are  awarded 
for  rights  acquired  from  others  .for  all  time  to  come,  or 
at  least  during  the  existence  of  the  railroad  company.  The 
rights  acquired  are  the  easements  of  light,  air  and  access  of 
the  abutting  property  owners  in  the  streets  occupied  by  the 
elevated  railroad  structure,  and  when  these  easements  are 
acquired  by  the  company  its  structure  becomes  lawful  and 
its  right  to  operate  its  road  in  front  of  the  abutting  property 
unquestioned.  {Messenger  v.  Manhattan  li.  Co,^  129  N.  Y. 
502.)  The  acquirement  of  these  easements,  it  is  true,  destroys 
in  a  measure  the  value  of  the  abutting  property,  but  to  the 
extent  that  such  value  is  destroyed,  that  of  the  railroad  com- 
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pany  is  increaaed.  We  think,  therefore,  that  the  fee  damages 
represent  property  that  may  be  assessed.  The  case^of  People 
ex  rel.  N.  T.  C,  <&  B.  li.  R.  R.  Co.  v.  Hilts  (27  Misc.  Reports, 
290),  which  has  been  affirmed  in  this  court,  is  clearly  distin- 
guishable from  the  case  that  we  now  have  under  con8ider«'\- 
tion.  In  that  case  the  railroad  was  upon  the  surface  of  the 
ground.  There  was  no  infringement  upon  the  easements  of 
light,  air  and  access  of  the  abutting  owners.  Their  property 
was  damaged  by  reason  of  its  proximity  to  the  railroad,  and 
that  was  all.  The  railroad  company  in  that  case  had  acquired 
its  right  of  way  yeara  before,  when  the  consequential  damage 
to  the  abutting  property  may  have  been  very  different  from 
what  it  was  at  the  time  the  proceedings  were  instituted. 
Under  the  peculiar  circumstances  presented  by  that  record 
this  court  saw  fit  to  approve  of  tlie  determination  made  by  tlie 
Special  Term  ;  but  the  question  we  now  have  under  consider- 
ation relates  to  the  fee  damages  of  an  elevated  structure,  an 
entirely  different  question,  and  one  which  was  not  considered 
in  that  case. 

The  Special  Terra,  as  we  have  seen,  found  that  the  value  of 
the  relator's  assets,  after  making  the  proper  deductions,  was 
$14,440,641.58.  Also  tliat  the  relator  had  paid  an  annual 
dividend  of  six  per  cent  upon  its  capital  stock  of  $29,925,200, 
and  had  a  surplus  besides.  And,  finally,  that  the  commission- 
ers were  justified  in  assuming  tliat  the  capital  stock  of  the 
relator  remained  unimpaired,  and  that  the  assessable  value  of 
its  assets  was  $15,526,800,  as  determined  by  the  commissioners, 
and  that  their  assessment  should  be  confirmed.  In  the  case  o^ 
People  ex  rel.  EqxiUahle  Gas  Light  Company  v.  Barker  (144 
N.  Y.  94),  and  also  in  this  case  on  the  former  hearing  (146  N. 
Y.  304),  this  court  held  that  such  a  presumption  may  be  indulged 
in.  Evidence,  however,  may  be  introduced  showing  tliat  the 
capital  stock  of  a  company  is  impaired  by  the  existence  of 
debts,  which  evidence,  if  believed,  overcomes  the  presumption 
that  misrht  otherwise  exist.  In  this  case  the  indebtedness  dis- 
closed  by  tlie  relator  consisted  of  mortgages,  bonds  and  judg- 
ments, about  which  there  now  appears  to  be  no  controversy 
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as  to  the  facts.  It  would  seem,  therefore,  that  the  presump- 
tion was  overcome  by  the  evidence,  and  the  assessment  should 
be  made  in  accordance  with  the  testimony  and  not  based  upon 
the  presumption  that  the  capital  stock  remained  unimpaired. 

The  Appellate  Division  appears  to  have  found  that  the 
structure  in  the  streets  cost  $9,823,057,  instead  of  $8,770,587, 
as  found  by  the  referee.  It  also  found  that  the  judgments 
unpaid  of  $744,555.35  had  been  obtained  for  land  damages, 
of  which  $248,185.11  was  for  rental  damages  and  the  rest  was 
for  fee  damages.  We  fully  agree  with  the  learned  Appellate 
Division  with  reference  to  its  disposition  of  these  items. 
Indeed,  we  do  not  understand  them  to  be  seriously  questioned. 
We  agree  fully  as  to  the  assets,  and  only  differ  as  to  the  deduc- 
tions of  the  items  first  considered  by  us. 

Assets  as  found  by  the  Appellate  Division  : 

Real  estate  and  other  structures $5,120,216.00 

New  York  equipment 2,213,602.51) 

Suburban  equipment 142,175.13 

Cash 1,382,838.00 

Tools  and  machinery 381,538.09 

Structure  in  streets   9,823,057.00 

Open  accounts 6,217,929.79 

Land  damages 2,320,658.13 

Total $27,602,014.73 

Deductions : 

Manhattan  bonds  issued   for 

dividend  scrip $1,488,035.00 

Manhattan  bonds  issued  for 

land  damages 8,814,423.33 

Manhattan  bonds  not  specifi- 
cally appropriated 235,864.67 

Judgments 248,185.11 

Assessed  value  of  real  estate..        7,323,200.00 

Total  deductions 18,109,708.11 

Remaining  assets $9,492,306.62 
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The  Appellate  Division  could  have  modified  the  order  of 
the  Special  Term  or  it  could  have  reversed  the  order  and  sent 
the  proceedings  back  for  a  reassessment.  It,  however,  should 
not  have  vacated  the  assessment  absolutely. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  order  of  the  Special  Term  modified  so  as  to  reduce  the  assess- 
ment of  the  relator's  property  to  the  sum  of  $9,492,306.62,  and 
as  so  modified  affirmed,  with  costs  of  this  appeal  to  the  appellants. 

O'Brien,  J.  (dissenting).  This  is  a  controversy  of  long 
standing  between  the  relator  and  the^  commissioners  of  taxes. 
It  involves  only  one  general  question,  and  that  is  the  actual 
value  of  the  relator's  capital  stock  for  the  purpose  of  taxation, 
under  the  act  of  1857.  On  the  first  Monday  of  January,  1894, 
the  defendants  assessed  the  stock  at  $30,000,000,  that  being 
the  nominal  or  par  value.  At  the  same  time  they  assessed  the 
relator's  real  estate  and  railroad  structure  at  $7,323,200.  The 
latter  assessment  has  never  been  questioned,  and  there  is  no 
controversy  here  about  it.  The  defendants,  on  relator's  appli- 
cation, reduced  the  assessment  on  the  capital  stock  to  some- 
thing less  than  $18,000,000  and  the  relator  then  sued  out  a 
writ  of  certiorari,  to  which  the  defendants  made  a  return  of 
all  of  their  proceedings.  After  a  hearing  upon  the  writ  and 
return,  the  court  at  Special  Term  set  aside  and  vacated  the 
assessment  entirely.  The  court  at  General  Term  reversed 
the  order  and  restored  the  assessment,  and  the  relator  then 
appealed  to  this  court.  This  court  reversed  the  General 
Term  and  ordered  a  new  assessment.  (146  N.  Y.  304.)  The 
defendants  proceeded  to  make  a  new  assessment,  in  which  they 
valued  the  capital  stock  at  something  less  than  $17,000,000. 
Upon  a  rehearing  they  reduced  it  to  $15,526,800,  and  the 
relator  sued  out  another  writ  of  certiorari,  to  which  a  return 
was  made.  The  court  appointed  a  referee  to  take  proof  and 
report  the  facts  and  his  opinion  on  the  law,  and  he  reported 
that  the  assessment  should  bo  vacated.  The  court  at  Special 
Term,  however,  overruled  the  report,  and  confirmed  the  assess- 
ment, and  the  relator  appealed  to  the  Appellate  Division,  and 
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that  court,  not  agreeing  in  all  respects  with  the  referee,  arrived 
at  the  same  result  and  reversed  the  Special  Terra  and  vacated 
the  assessment. 

The  case  comes  here  upon  a  series  of  facts  as  to  which 
there  is  no  dispute,  though  there  is  much  dispute  about  the 
legal  effect  of  those  facts  and  other  matters  of  law.  There  is 
no  dispute  with  respect  to  the  several  items  of  property,  real 
or  personal,  which  the  relator  owned  at  the  time  of  the  assess- 
ment, and  which  represent  the  value  of  its  capital  stock.  Nor 
is  there  any  dispute  with  respect  to  the  relator's  indebtedness. 
Every  item  of  it  has  been  fully  disclosed  and  found.  The 
controversy  is  limited  to  the  contention  of  the  defendants 
that  certain  items  of  expenditure  which  appear  upon  the 
relator's  books  represent  taxable  property,  and  that  certain 
debts  which  are  conceded  to  be  existing  outstanding  obliga 
tions  for  which  the  relator  is  liable  are  not  deductible  under 
the  statute.  These  are  questions  of  law.  The  amount,  origin 
and  history  of  these  several  items  appear  from  findings  in  the 
record  without  dispute  or  conflict,  and  in  such  a  case  the  form 
of  the  order  of  reversal  is  not  material.  {O^Hrien  v.  JEaai 
Hive?'  Bridge  Co,^  161  N.  Y.  539 ;  Benedict  v.  Atmoux^  154 
N.  Y.  715 ;  Griggs  v.  Day,  158  N.  Y.  1 ;  Hirahfeld  v.  Fitz- 
gerald, 157  N.  V.  166.) 

This  court,  therefore,  has  power  to  review  all  the  questions 
that  were  passed  upon  in  the  court  below,  for  the  reason  that 
the  facts  that  underlie  these  questions  are  not  the  subject  of 
dispute.  It  is  true  that  the  Special  Term  found  that  certain 
items  in  the  relator's  statement  represented  taxable  assets 
which  had  been  rejected  as  such  by  the  referee,  and  that 
certain  debts  which  the  referee  had  allowed  as  deductible 
should  not  be  allowed,  since  they  were  contracted  by  the 
relator  in  the  purchase  of  non-taxable  property.  But  the 
Special  Term  differed  from  the  referee  with  respect  to  the 
law,  and  not  as  to  the  facts.  No  one  clain>s  that  the  relator 
had  any  more  property  than  is  detailed  in  the  findings  of  the 
referee,  or  that  any  of  the  debts  there  stated  are  not  existing 
outstanding  obligations  of  the  relator. 
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The  process  of  ascertaining  the  actual  value  of  the  relators' 
capital  stock,  or  that  of  any  other  corporation,  would  seem  to 
be  so  simple  that  it  must  excite  some  surprise  that  such  a 
question  should  have  caused  so  much  litigation  in  this  case, 
and  produced  such  an  apparent  conflict  of  views  and  opinions. 
The  decisions  of  this  court  wlien  followed  would  enable  the 
parties  to  solve  the  questions  at  issue  without  much  difficulty. 
But  complicated  theories  concerning  the  nature  of  property 
and  of  debts  have  been  injected  into  the  discussion  and  the 
rules  of  law  applicable  to  the  case  have  been  strained  by 
refined  and  subtle  arguments,  and  sometimes  affected  by 
irrelevant  facts^  Much  importance  has  been  given  to  the 
fact  that  at  the  date  of  the  assessment  the  relator's  stock 
sold  upon  the  exchange  above  par,  and  dividends  were  then 
paid  upon  it  to  the  holders  at  the  rate  of  6  per  cent.  When 
the  value  of  the  relator's  tangible  property  and  the  amount 
of  its  debts  are  ascertained  and  undisputed,  we  have"  a  safer 
guide  as  to  the  value  than  the  fluctuations  of  the  stock 
market,  or  the  rate  of  dividends.  The  market  and  the  divi- 
dends reflect  to  some  extent  the  earning  power  of  the  corpora- 
tion, and  the  value  of  its  franchises,  but  the  actual  value  of 
the  stock  for  the  purposes  of  taxation  must  be  determined  by 
the  actual  value  of  the  tangible  property  that  is  owned  in 
excess  of  debts. 

The  effect  of  these  facts  when  known  and  foimd,  as  they 
are  in  this  case,  cannot  be  modified  by  market  quotations,  or 
dividends  declared.  It  may  be  safely  asserted  that  very  few 
street  railroad  corporations  can  show  any  tangible  property  to 
represent  the  capital  stock  after  deducting  debts  and  the 
value  of  real  estate,  and  what  is  true  of  these  corporations  is 
equally  true  of  many  others,  and  yet  the  capital  stock  may 
sell  for  a  high  price  in  the  market  and  produce  a  large 
income  for  the  owners,  due  entirely  to  the  fact  that  the  cor- 
poration has  a  valuable  franchise,  or  right  to  collect  money 
from  the  public  in  perpetuity  for  service  that  costs  but  a 
nominal  amount  when  compared  with  the  receipts  of  the 
business. 

41 
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It  is  quite  probable  that  there  is  no  other  spot  on  the  face 
of  the  globe  where  the  right  to  maintain  and  operate  a  rail- 
road and  to  collect  fares  from  the  public  is  so  valuable  as 
the  narrow  island  upon  which  this  relator's  railroad  is 
operated.  It  has  the  right  in  perpetuity  to  levy  tribute  upon 
millions  of  people  who  are  obliged  to  use  its  cars  as  a  means 
of  transit.  When  we  consider  the  enormous  revenues  which 
the  relator  receives  by  reason  of  its  favorable  location  for 
business,  or  the  exercise  of  its  franchise^  we  need  not  be  sur- 
prised when  it  is  found,  as  it  was  by  the  learned  court  below, 
that  the  capital  stock  represents  no  tangible  taxable  property 
after  deducting  the  very  large  debt  whicli  it  owes,  the  stock 
held  by  it  in  other  corporations  which  is  taxed,  and  the  value 
of  the  real  estate  taxed  as  such. 

The  case  contains  another  distracting  element  unless  re- 
duced to  its  true  value.  The  defendants  rely  upon  the  annual 
report  made  by  the  relator  to  the  railroad  commissioners  upon 
blanks  furnished  by  that  department  which  called  for  a  state- 
ment from  the  relator  concerning  the  cost  of  its  property. 
The  present  system  of  elevated  railroads  in  New  York  was 
originally  constructed  by  two  other  corporations,  namely,  the 
New  York  Elevated  and  the  Metropolitan  railroads.  The 
roads  were  built  largely,  if  not  entirely,  by  bonds  of  these 
corporations  issued  and  sold  at  a  ruinous  discount.  The 
relator  was  incorporated  about  the  year  1879  for  the  purpose 
of  leasing  and  operating  these  railroads.  On  the  20th  of 
May  of  that  year,  it  leased  the  property  of  both  of  the 
original  corporations  for  999  years.  It  became  bound  by  the 
leases  to  pay  the  principal  and  interest  on  the  bonded  debt 
of  the  two  leasing  roads,  a  dividend  rental  to  the  stock- 
holders of  both  roads  of  ten  per  cent  on  their  holdings  of 
stock,  a  cash  rental  of  $10,000  per  year  to  each  road,  and 
to  keep  the  property  in  good  condition  and  thorough  repair 
and  to  pay  all  taxes.  When  the  relator  entered  into  these 
obligations  it  did  not  own  any  property  whatever  and  had  no 
money.  It  was  authorized  to  issue  stock  to  the  amount  of 
$13,000,000,  but  none  of  it  had  yet  been  issued.     The  whole 
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amoant  was  Bubsequently  issued  and  delivered  to  the  stock- 
holders of  the  two  leasing  roads  as  a  bonns  in  order  to  induce 
them  to  consent  to  the  execution  of  the  leases.  The  whole 
of  the  relator's  capital  stock  was,  therefore,  practically  given 
away.  It  had  not  a  dollar's  worth  of  tangible  property  to 
show  for  it. 

The  lease  of  the  two  roads  proved  to  be  a  ruinons  bar- 
gain, since  it  appears  that  in  1884  the  relator  was  unable  to 
pay  the  rent  reserved  and  was  forced  into  the  hands  of  a 
receiver.  Then  there  came  a  readjustment  and  modifica- 
tion of  the  leases  by  reducing  the  dividend  rental  from  10 
to  6  per  cent,  and  in  some  other  particulars.  Before  the 
relator  could  regain  possession  of  the  property  it  was  obliged 
to  pay  out  over  $1,000,000  more^  making  in  all  over 
$14,000,000  in  stock  and  money  that  it  paid  out  without 
receiving  any  property  in  return.  Then  followed  a  tripar- 
tite agreement  between  the  relator  and  the  other  two  cor- 
porations, providing  for  a  merger  of  the  latter  in  the  former 
under  the  statute  (Laws  1867,  chap.  255).  Thus  it  appears 
that  the  relator's  capital  was  impaired  to  the  extent  of 
$14,000,000  from  the  very  beginning  of  its  career,  and  if 
we  add  to  this  impairment  the  large  discounts  upon  bonds 
and  the  enormous  sums  paid  for  damages  to  land  that  fol- 
lowed the  decision  in  the  Story  case,  all  of  which  are  included 
in  the  cost  of  the  railroad  as  reported  to  the  railroad  com- 
missioners, it  will  be  seen  how  delusive  that  report  must  be 
as  evidence  of  the  actual  value  of  the  stock  based  upon  tangi- 
ble property.  The  report  was  substantially  a  transcript  from 
the  relator's  books  of  the  cost  of  the  road  in  stock  and  bonds 
subsequently  increased  by  the  payment  of  large  sums  in  dam- 
ages to  abutting  property  owners.  But  the  question  is,  not 
what  this  property  cost  in  stock,  bonds  and  damages,  but  its 
actual  value  at  the  date  of  the  assessment. 

There  is  another  fact  in  the  case  that  has  been  given  an 
importance  that  it  does  not  deserve.  In  the  month  of  May, 
1893,  or  a  year  before  the  assessment  in  question  was  made, 
the  relator's  counsel  addressed  a  letter  to  the  tax  commie- 
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sioners,  in  which  he  stated  that  he  was  authorized  by  the 
president  of  the  company  to  say  that  if  the  personal  assess- 
ment for  that  year  on  the  whole  system  did  not  exceed 
$12,500,000,  the  companies  would  acquiesce.  Obviously,  this 
letter  is  no  legal  proof  of  the  value  of  the  relator's  capital 
stock  for  the  purpose  of  taxation  either  then  or  the  next  year 
when  the  present  assessment  was  made.  It  is  clear  tliat  the 
defendants  did  not  so  regard  it,  since  they  proceeded  the  next 
year  to  assess  the  same  property  at  $30,000,000.  Inasmuch 
as  the  uncontradicted  proof  and  the  findings  disclose  the  value 
of  every  item  of  the  relator's  property,  real  and  personal,  as 
well  as  the  debts  which  it  is  claimed  should  be  deducted,  the 
considerations  here  referred  to  have  no  bearing  on  tha  ques- 
tion in  dispute,  which  is  the  actual  value  of  the  relator's 
tangible  property  and  the  debts  which  constitute  proper  deduc- 
tions to  be  made  therefrom. 

Passing  to  that  question,  it  should  be  observed  that  tlie 
legal  rules  for  its  solution  are  not  involved  in  any  doubt  or 
uncertainty.  They  have  all  been  deliberately  considered  and 
passed  upon  by  this  court.  The  value  of  the  capital  stock  of 
a  corporation  must  be  ascertained  for  the  purpose  of  taxation 
from  the  actual  value  of  its  tangible  assets  after  deducting 
debts,  the  assessed  value  of  real  estate  and  the  shares  of  stock 
held  in  other  corporations  subject  to  taxation  as  part  of  the 
capital  stock  of  the  corporation  issuing  it.  {People  ex  rel. 
Union  Trust  Co.  v.  Coleman^  126  N.  Y.  433 ;  People  ex  rel, 
Manh.  By,  Co.  v.  Barker^  146  N.  Y.  304.)  Proof  of  tliese  facte 
cannot  be  arbitrarily  rejected  by  the  assessors  or  the  court, 
and  the  assessment  cannot  be  su])ported  upon  the  assumption 
that  they  are  undisclosed  assets,  in  the  absence  of  evidence 
tending  to  show  the  nature  and  value  of  the  property  sup- 
posed to  be  omitted.  {Peoph  ex  rel.  Edison  El.  II.  Co.  v. 
Barker^  139  jST.  Y.  55  ;  People  ex  rel.  Elison  Oen.  El. 
Co.  V.  Barker^  141  N.  Y.  251.)  The  real  estate  of  a  rail- 
road must  be  valued  for  the  purpose  of  taxation  at  not  to 
exceed  what  it  would  cost  to  produce  it  in  the  condition  at 
the  date  of  the  assessment,  which,  of  couree,  does  not  mean 
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that  one  plant  is  to  be  removed  and  replaced  by  another,  but 
simplj  what  it  would  cost  to  produce  the  property  as  it  is. 
{Peoj}le  ex  rel.  D.,  Z.  <b  W.  R,  R.  Co.  v.  Claj}p,  152  N. 
Y.  490;  People  ex  rel.  W.  U,  Tel  Co,  v.  Dolan,  126  N.  Y. 
166.)  The  value  of  the  franchise  of  a  railroad  could  not  be 
considered  by  the  local  assessors  in  making  the  assessment  at 
the  time  the  assessment  in  question  was  made,  although  the 
law  may  have  since  been  changed  by  the  legislature,  nor  could 
the  earning  power  of  a  corporation,  derived  from  the  exercise 
of  such  franchise.  In  the  light  of  these  principles  this,  court 
should  examine  the  disputed  items  of  property  and  of  indebted- 
ness, which  are  the  subject  of  this  controversy.  They  are  not 
numerous,  and  the  facts  in  regard  to  them  are  not  open  to  any 
dispute. 

1.  On  the  first  Monday  of  January,  1894,  the  relator  had 
paid  to  abutting  property  owners  on  the  line  of  the  road  as 
damages  for  injury  to  their  real  estate  the  sum  of 
$8,814:,423.33.  These  damages  were  recovered  in  actions 
based  upon  the  authority  of  the  Story  case  and  other  cases 
which  followed  it.  The  principles  upon  which  these  actions 
have  been  sustained  are  quite  familiar,  and  no  reference  need 
be  made  to  the  long  line  of  cases  that  subjected  the  relator  to 
a  liability,  not  foreseen  or  anticipated  when  the  elevated 
roads  were  built.  The  defendants,  in  making  the  assessment, 
included  this  large  item  of  land  damages  as  part  of  the 
relator's  tangil)le  taxable  assets,  upon  the  theory  that  having 
paid  the  money  it  mnst  have  received  in  return  an  equivalent 
by  accession  to  its  real  estate  and  structures.  The  mind  does 
not  readily  comprehend  such  a  metliod  of  creating  or  acquir- 
ing wealth.  It  looks  very  much  like  an  attempt  to  "  coin  a 
vacuum,"  if  it  is  permissible  to  use  the  very  apt  expression 
of  a  thoughtful  man.  If  an  individual  should  injure  his 
neighbor  in  person  or  property,  and  was  cast  in  damages  by 
the  courts  aS  a  compensation  for  the  injury,  the  sum  paid 
would,  to  that  extent,  deplete  tlie  estate  of  the  wrongdoer, 
and  no  one  would  suppose  that  by  the  payment  of  the  judg- 
ment he  acquired  any  property.     That  rule  would  hold  good 
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in  this  case,  unless  it  is  to  be  reversed  when  the  party  com- 
mitting the  wrong  is  a  raih'oad  corporation  instead  of  a  natu- 
ral person,  and  no  sucli  distinction  is  conceivable. 

The  relator  by  the  construction  and  operation  of  its  railroad 
in  the  public  streets  was  held  to  have  invaded  the  rights  of 
the  abutting  property  owners,  and  to  have  diminished  the 
value  of  the  use  of  their  real  estate.  For  this  injury  to  the 
property  rights  of  others,  it  was  condemned  to  pay  damages 
and  did  pay  the  sum  above  mentioned.  The  contention  of  the 
defendants  is  tliat  after  paying  this  vast  sum  of  money  the 
relator  was  just  as  well  off  as  it  was  before  it  paid  anything, 
since  it  received  an  equivalent  in  property.  It  may  be  safely 
asserted  that  such  a  proposition  has  never  before  received  the 
sanction  of  any  court.  The  damages  which  a  party  is  obliged 
to  pay  as  compensation  for  an  injury  to  the  property  of  another 
are,  as  to  the  wrongdoer,  a  total  loss.  He  is  compelled  to  pay, 
not  because  he  has  purchased  or  acquired  any  property,  but 
for  the  reason  that  he  has  destroyed  that  of  another.  The 
referee  in  his  report  rejected  this  item  entirely  as  representing 
no  tangible  property,  but  the  Special  Term  restored  it  and  the 
Appellate  Division  reduced  tlie  item  to  $2,320,658.74.  The 
question  now  is  whether  it  sliould  be  included  in  the  relator's 
assets  for  any  sum  wliatever.  The  learned  court  below  reached 
the  result  stated  by  making  a  distinction  between  past  dam- 
ages or  injuries  to  rental  values  and  fee  damages,  so  called.  It 
rejected  the  former,  but  allowed  the  latter.  There  is  no  real 
distinction  between  damages  sustained  in  the  past  and  that 
which  is  to  accrue  in  the  future.  In  both  cases  the  damages 
result  from  the  same  wrongful  act.  The  right  of  the  prop- 
erty owner  was  to  bring  successive  actions  for  the  injury,  and 
recover,  in  every  case,  such  damages  as  had  been  sustained 
up  to  t^^e  commencement  of  the  action.  But  a  court  of 
equity,  in  the  exercise  of  its  extensive  powers,  in  order  to 
pre\  ent  a  multiplicity  of  suits,  compelled  him  to  commute 
the  damages  to  accrue  in  the  future  for  a  gross  sum.  This 
gross  sum  represented  just  what  the  rental  damages  did. 
namel}^,  the  injury  to  the  use  of  the  abutting  property.    The 
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damages  were  ascertained  in  the  one  case  np  to  the  com- 
mencement of  the  action,  and  in  the  other  case  for  all  future 
time ;  but  in  both  cases  the  judgment  represented  precisely 
the  same  thing  and  was  based  on  the  same  injury  or  wrongful 
invasion  of  property  rights. 

The  mind  h  easily  misled  by  the  fact  that  under  the  form 
of  the  judgment  the  payment  of  the  future,  or  so-called  fee 
damages,  entitled  the  wrongdoer  to  a  conveyance  by  the  prop- 
erty owner  as  a  condition  of  granting  equitable  relief  against 
the  continuance  of  the  wrongful  act.  But  tliis  conveyance, 
so  called,  conveyed  no  land  or  other  property.  It  was  a  mere 
matter  of  practice  which  the  courts  had  invented  for  the  pur- 
pose of  executing  their  judgments,  and  which  the  relator 
accepted  for  the  purpose  of  record,  and  in  order  to  show  that 
the  litigation  was  ended  and  the  injury  complained  of  satis- 
fied. The  payment  and  satisfaction  of  the  judgment,  which 
represented  the  entire  claim  for  damages,  past  and  future, 
would  have  accomplished  the  same  purpose.  The  instrument 
which  the  property  owner  delivered  to  the  relator  upon  pay- 
ment of  the  judgment  may  for  convenience  be  called  a  con- 
veyance, or  deed,  but  the  name  given  to  it  cannot  change  its 
real  char?-cter  or  its  legal  effect.  It  operated  simply  to  release 
the  right  of  the  property  owner  to  bring  successive  actions  in 
the  future  against  the  relator  for  the  continuing  injury.  It 
seems  to  me,  therefore,  to  be  utterly  impossible  to  state  any 
sound  distinction  between  damages  in  the  past  and  damages 
for  the  future,  commuted  at  a  gross  sum  by  the  powers  of  a 
court  of  equity.  In  both  cases  the  money  paid  by  the  relator 
was  a  loss,  and  it  acquired  no  property  in  return. 

This  court,  as  it  seems  to  me,  has  set  the  question  at  rest  in 
a  very  recent  case.  In  People  ex  rel.  N,  Y,  C.  i&  IL  B,  R, 
R.  Co.  V.  IlUts^  (27  Misc.  Rep.  200),  a  similar  contention  was 
made  by  the  assessors  in  assessing  the  real  estate  of  a  railroad. 
It  was  ad;nitted  that  the  rule  of  valuation  was  the  sum  that  it 
would  cost  to  produce  the  property  at  the  date  of  the  assess- 
ment. There  was  a  referee  in  tliat  case  as  in  this  and  he 
reported  that  it  would  cost,  in  addition  to  the  value  of  the  land 
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as  land,  the  sum  of  $57,475  for  land  damages  to  contiguous 
property.  The  only  question  in  the  case  was  with  respect  to 
this  item.  The  court  at  Special  Term  struck  it  out,  holding 
tliat  it  could  not  be  included  as  an  element  of  property  acquired, 
or  to  be  acquired,  by  the  railroad.  It  is  important  here  to  note 
the  language  of  the  learned  judge  in  deciding  the  question : 
"  The  value  of  relator's  real  estate  under  the  principles  which 
govern  the  defendant's  assessment  of  it  was  not  increased  by 
the  payment  of  these  land  damages.  Those  damages  did  not 
represent  any  property  which  had  been  acquired  by  the  rail- 
road company.  They  simply  represented  property  values 
which  had  been  destroyed.  They  did  not  represent  any  prop- 
erty which  the  relator  had  acquired  and  was  in  possession  of, 
but  they  stood  in  the  place  of  property  which  had  been 
destroyed  by  the  construction  of  the  road.  They  did  not 
represent  something  which  was  in  actual  existence,  for  which 
an  assessment  might  be  properly  laid,  but  they  represented 
values  which  had  been  destroyed,  and  which  had  ceased  to 
exist."  This  decision  was  affirmed  at  the  Appellate  Division 
(47  App.  Div.  629),  and  subsequently  in  this  court  (163  N". 
Y.  594). 

The  defendants'  contention  cannot,  in  my  opinion,  be 
reconciled  with  that  decision,  or  sustained  upon  any  legal 
principle  that  I  am  aware  of,  and  so  I  conclude  that  no  part 
of  the  item  for  land  damages  should  have  been  included  as 
property  in  tlie  assessment  in  this  case. 

2.  At  the  date  of  the  assessment  the  relator  had  upon  its 
books  what  appeared  to  be  an  open  account  against  the 
Metropolitan  Railway  Company  for  $6,217,939.79.  The 
defendants  included  the  amount  of  this  item  in  the  relator's 
taxable  assets.  The  referee  was  of  opinion  that  it  did  not 
represent  a  debt  and  rejected  it,  except  to  the  extent  of 
$2,023,487.57,  which  he  allowed  against  his  own  judgment, 
but  on  the  affidavit  of  one  of  the  relator's  officers.  The 
Special  Term  allowed  it  in  full,  and  the  Appellate  Divi8i3n 
affirmed  that  action.  There  is  no  dispute  about  the  facts 
bearing  upon  this  item.     It  is  aii  open  account  on  relator's 
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books,  but  the  qaestion  is,  does  it  represent  a  "debt  dne 
from  a  solvent  debtor,"  or  a  debt  due  at  all,  and  if  so  what 
was  its  actnal  value  at  the  date  of  the  assessment?  We  have 
seen  that  at  the  date  of  the  assessment  the  relator  held  all  of 
the  property  of  the  Metropolitan  Company,  the  debtor  in  tlie 
account,  .under  a  lease  in  perpetuity.  By  the  terms  of  this 
lease,  as  modified  in  1884,  the  relator  agreed  at  its  own  expense 
to  complete  and  operate  the  railroad  of  the  Metropolitan  Com- 
pany in  the  same  manner  as  that  company  was  then  or  at  any 
time  thereafter  might  be  required  or  authorized  by  law.  By 
the  terms  of  the  tripartite  or  merger  agreement  the  relator 
assumed  all  the  debts,  obligations,  causes  of  action  and  demands 
as  then  or  thereafter  existing  of  the  MetropoUtan  Company, 
and  agreed  to  indemnify  and  save  it  harmless  therefrom. 
There  was  no  covenant  or  promise  on  the  part  of  the  latter 
company  to  repay  or  make  good  to  the  relator  the  expendi- 
tures incurred  under  these  provisions  of  the  lease  and  agree- 
ment, but  the  merger  agreement  did  contain  a  provision  to 
the  eflfect  that  the  relator  should  be  entitled  to  so  much  of 
the  property  of  the  lessor  company  "  as  shall  equal  the  amount 
of  the  debts,  obligations  and  liabilities  hereby  assumed  or 
indemnified  against,  ancj  may  make  use  of  such  property  from 
time  to  time  as  the  Metropolitan  Company  may  be  compelled 
to  pay  or  discharge  the  same."  At  best  this  provision  secured 
to  the  relator,  upon  certain  contingencies,  a  lien  upon  the 
property  of  the  lessor  company  for  expenditures  made,  but  it 
already  held  all  that  property  under 'a  lease  in  perpetuity. 
The  relator  opened  the  account  in  order  to  keep  a  record  of 
the  expenditures,  and  on  the  first  Monday  of  January,  1894, 
thoy  amounted  to  the  sum  now  in  dispute  as  a  taxable  asset. 
Something  over  $2,000,000  of  the  amount  represents  cost  of 
construction,  and  the  balance  land  damages  paid. 

The  only  basis  for  this  account  as  a  legal  obligation  is  the 
lease  and  merger  agreement.     But  these  instruments  contem- 
plated the  extinction  of  the  lessor  company   as  a  legal  entity 
by  merger  in  the  relator.     That  result  was  not  complete  at 
42 
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the  date  of  the  assessment,  but  it  became  complete  in  a  few 
months  afterwards,  and  ever  since  that  event  the  debtor  in 
this  account  has  ceased  to  exist.  The  parties  must  have 
intended  that  this  debt  would  not  survive  the  consolidation. 
The  provisions  of  the  instruments  referred  to,  when  reason- 
ably construed,  can  mean  nothing  more  than  this :  In  case 
the  merger  for  any  reason  failed,  or  in  case  the  lessor  com- 
pany for  any  reason  declared  the  lease  forfeited,  and  became 
repossessed  of  all  the  property,  then  the  relator  should  have 
a  lien  or  claim  for  the  expenditures  ;  but  the  merger  having 
become  complete  the  relator,  under  the  agreement  and  the 
general  rules  of  law,  became  responsible  for  the  debts  of  the 
corporation  it  had  absorbed.  When  the  debtor  became 
merged  in  the  creditor,  the  debt  ceased  to  exist,  and  was 
extinguished.  {Polhemus  v.  Fitchhurg  R,  R.  Go,,  123  N.  Y. 
602 ;  Mount  Pleasant  v.  BecJcvrith^  100  U.  S.  614 ;  New 
Bedford  R,  R.Co.  v.  Old  Colony  R.  R,  Co.,  120  Mass.  397; 
Dodson  V.  Baltimore  <&  L.  R.  R.  Co.,  77  Md.  489 ;  Louis- 
ville, N.  A.  (&  C.  R.  Co.  V.  Boney,  117  Ind.  6Q1 ;  Chicfigo, 
R.  L  (&  P.  R.  R.  Co.  V.  Mojitt,  76  111.  524 ;  Tornpkins  v.  A. 
jS.  R.  R.  Co.,  102  Ga.  436 ;  Langhorne  v.  Richmond  R.  Co.^ 
91  Ya.  369 ;  Thompson  on  Corporations,  §  366  ;  Morawetz  on 
Corporations,  §  966 ;  Beach  on  Corporations,  §  343 ;  Taylor 
on  Corporations,  §  666 ;  1  Rorer  on  Railroads,  p.  38.) 

The  character  of  this  account  is  governed  entirely  by  the 
provisions  of  the  lease  and  merger  agreement.  It  does  not 
represent  a  debt  unlesS  these  instruments  so  provide.  There 
was  no  promise  to  pay,  express  or  implied,  and  but  for  the 
clause  providing  that  the  relator  should  be  entitled  to  so 
much  of  the  property  of  the  leased  company  as  should  equal 
the  amount  of  the  obligations  assumed  no  one  would  claim 
that  this  piece  of  bookkeeping  represented  a  debt.  But  these 
same  instruments  provided  for  the  utter  extinction  of  the 
lessor  and  so-called  debtor  company  just  as  soon  as  the  statute 
was  complied  -svith  by  the  surrender  of  the  stock.  It  is  incon- 
ceivable that  under  such  circumstances  the  parties  to  the 
instruments  intended  to  create  a  debt  absolutely.     It  was  a 
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conditional  provision  to  secure  the  relator  for  its  outlay  in  case 
the  agreement  failed. 

But  if  it  be  assumed  that  the  parties  intended  to  and  did 
create  a  debt,  there  are  other  questions  that  must  be  answered. 
What  was  the  value  of  the  account  on  the  day  of  the  assess- 
ment ?  Could  it  have  been  enforced  or  collected  by  the  rela- 
tor on  that  day,  or  afterwards,  and  if  so,  how  ?  Of  course, 
this  open  account  could  not  have  been  taxed  otherwise  than 
for  its  actual  value.  All  the  property  of  the  debtor  on  the 
book  account  was  held  by  the  creditor  under  a  lease  in  per- 
petuity. This  amounted  substantially  to  an  absolute  transfer. 
When  the  creditor  became  the  owner  of  all  the  property  that 
the  debtor  had  or  ever  could  have,  it  would  seem  to  follow 
that  this  open  account  could  not  represent  anything  of  much 
value.  The  reversion  in  a  lease  of  a  railroad  for  999  years 
was  not  shown  or  found  to  be  of  any  value,  and  certainly  this 
conrt  cannot  say  as  matter  of  law  that  it  has.  The  lessor  com- 
pany was  in  receipt  of  a  fixed  rental  of  $10,000  annually.  If 
we  grant  that  the  relator  could  have  applied  this  rent  on  the 
open  account,  then  the  value  of  the  account  would  be  repre- 
sented by  a  sum  which  would  produce  an  income  of  $10,000 
annually,  and  at  the  current  legal  rate  of  interest  that  sum 
would  be  less  than  $170,000.  But  the  reversion  in  the  lease 
was  liable  to  be  cut  off  and  extinguished  at  any  time  by  the 
pending  arrangement  for  merging  the  lessor  in  the  lessee, 
when  the  obligation  to  pay  the  rent  was  to  cease  also.  Both 
the  reversion  and  the  right  to  receive  rent  were  actually  extin- 
guished by  the  complete  merger  which  took  place  and  became 
operative  in  a  few  months  after  the  assessment.  It  is  incon- 
ceivable that  this  open  account,  under  any  fair  process  of  rea- 
soning, could  have  had  any  substantial  value  at  the  date  of  the 
assessment,  but  to  hold  that  it  could  lawfully  be  valued  and 
taxed  for  more  than  $6,000,000  would  seem  to  be  impossible, 
except  by  the  exercise  of  arbitrary  power. 

3.  The  discussion  thus  far  involves  only  the  question  what 
is  and  what  is  not  tangible  taxable  property.  The  remaining 
questions  are  of  a  very  different  character.     They  arise  upon 
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the  defendants'  contention  that  certain  debts  of  the  relator 
represented  bj  outstanding  bonds  cannot  be  deducted  from 
the  gross  assets  in  arriving  at  the  actual  value  of  the  capital 
stock. 

It  is  admitted  that  at  tlie  date  of  the  assessment  there 
were  outstanding  bonds  of  the  New  York  Elevated  Railroad 
Company  to  the  amount  of  $9,500,000,  including  $1,000,000 
of  debenture  bonds,  so  called.  These  bonds  were  issued  and 
sold  by  that  company  to  construct  the  railroad.  They  were 
assumed  by  the  relator  in  the  lease  of  1879,  and  in  the  modi- 
fied lease  and  merger  agreement  of  188-1:,  so  that  it  l)ecame 
primarily  and  directly  liable  for  their  payment.  Even  with- 
out the  assumption  clauses  in  these  various  instruments  the 
relator  would,  as  we  have  seen,  become  directly  chargeable 
for  the  payment  of  these  bonds  under  general  rules  of  law, 
upon  the  completion  of  the  merger  and  extinction  of  the  Kew 
York  company,  which  was  effected  long  before  the  assessment 
as  to  that  company.  When  the  relator  absorbed  the  lessee 
under  the  statute  providing  for  a  merger,  the  former  l>ec>auie 
bound  for  the  debts  of  the  latter.  The  referee  held  that 
these  bonds  should  be  deducted,  the  Special  Term  held  other- 
wise, but  the  Appellate  Division  sustained  the  referee.  The 
contention  of  the  defendants  is  that  these  bonds  should  not 
be  deducted,  for  the  reason  that  they  represent  a  debt  con- 
tracted in  the  purchase  of  non-taxable  property,  to  wit,  fran- 
chises. I  am  unable  to  discover  the  slightest  foundation  for 
this  argument.  The  railroad  got  all  of  its  franchises  from 
the  state,  and  no  one  claims  that  it  paid  anything  for  them. 
If  the  defendants'  contention  be  correct,  it  would  follow  that 
the  great  railroads  of  the  state  that  have  leased  other  roads 
and  assumed  their  bonded  debt  cannot  be  allowed  to  deduct 
such  debts  in  ascertaining  ^he  value  of  capital  stock,  since 
the  obligation  to  pay  them  was  a  purchase  of  franchises  or 
non-taxable  property.  Such  a  rule  would  swell  the  nominal 
or  paper  value  of  the  capital  stock  of  many  railroads  enor- 
mously, but  could  not,  of  course,  affect  the  real  or  actual 
value.     It  seems  to  me  that  the  statute  which  forbids  the 
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deduction  of  debts  contracted  in  the  purchase  of  non-taxable 
property  lias  been  made  to  play  a  part  in  this  case  that  was 
never  intended.  That  is  a  statute  of  offsets.  It  has  nothing 
whatever  to  do  with  tlie  process  of  ascertaining  the  actual 
vaiiie  of  any  piece  of  taxable  property.  If  an  individual 
owns  a  bond  of  $5^000,  the  value  of  that  bond  depends  upon 
the  solvency  of  the  maker  and  the  nature  of  the  security. 
The  fact  that  lie  also  owes  a  deductible  or  non-deductible  debt 
has  nothing  to  do  with  the  value  of  the  bond,  and  that  fact 
cannot  enter  into  the  process  of  valuation  at  all.  In  this  case 
the  assessors  and  the  courts  have  been  engaged  for  nearly 
seven  years  in  the  process  of  ascertaining  one  fact,  and  that 
is  the  value  of  the  relator's  capital  stock.  The  debts  that 
the  relator  must  pay  are  a  very  important  element  in  this 
process,  but  the  purpose  for  which  they  were  created  is  of  no 
consequence,  so  long  as  they  must  be  paid  out  of  the  cor- 
porate assets.  In  valuing  the  capital  stock  of  a  corporation, 
if  we  exclude  obligations  which  the  corporation  or  a  receiver 
would  be  bound  to  pay  before  distribution  to  stockholders,  it 
is  obvious  that  the  result  would  be  false  and  deceptive.  Here 
we  have  over  $9,000,000  of  bonds  which  all  admit  the  relator 
must  pay  out  of  its  assets  before  the  stockholders  can  get  any- 
thing. If  we  refuse  to  deduct  them  we  will  simply  produce 
a  false  result,  since  the  apparent  value  of  the  stock  will  then 
be  over  $9,000,000  more  than  its  real  or  actual  value.  So  it 
must,  I  think,  be  apparent  that  the  statute  in  question  has  no 
application  to  the  process  of  ascertaining  the  actual  value  of 
the  capital  stock  of  a  corporation.  It  was  manifestly  intended 
for  another  purpose. 

4.  The  remaining  item  cf  indebtedness  which  the  learned 
counsel  for  the  defendants  insists  should  not  be  deducted  are 
the  relator's  own  bonds,  amounting  to  $10,302,458.33.  Tliey 
are  part  of  an  issue  of  nearly  $12,000,000.  It  is  argued  that 
in  ascertaining  the  value  of  the  capital  stock  this  item  should 
not  be  deducted  from  the  assets,  for  the  reason  that 
$8,814,423.33  of  the  amount  was  used  to  pay  land  damages, 
and,  therefore,  the  debt  was  contracted  in  the  purchase  of 
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non-taxable  property,  to  wit,  franchises,  and  the  balance  of 
the  item,  namely,  $1,488,035,  was  issued  to  take  up  dividend 
scrip  held  by  stockholders  which,  on  its  face,  was  convertible 
into  bonds,  and  hence  the  bonds  so  issued  did  not  represent 
a  debt  at  all.  No  one  contends  that  any  part  of  these  bonds 
are  not  outstanding  liabilities,  which  must  be  paid  in  full. 
That  they  represent  a  valid  debt  against  the  company  is  not 
questioned.  These  bonds  and  those  considered  in  the  pre- 
ceding point  are  affected  by  the  same  argument,  and  it  will 
be  seen  seen  that  the  general  proposition  is  that  in  ascertaining 
the  actual  value  of  the  relator's  capital  stock  nearly  $20,000,000 
of  its  unquestionable  obligations  must  be  ignored.  It  would 
astonish  the  investor  or  business  man  to  learn  that  this  was 
the  legal  method  of  ascertaining  the  actual  value  of  the  stock 
of  a  corporation.  Certainly  no  sane  man  would  ever  buy  the 
stock  upoH  such  a  method  of  valuation.  The  error  that  pro- 
duces such  a  result  is  to  be  attributed  entirely  to  a  misappli- 
cation of  the  statute  which  provides  for  deducting  debts  from 
the  value  of  personal  property  as  shown  in  the  preceding 
point.  That  statute  is  section  9,  title  2,  chapter  13,  part  1  of 
the  Kevised  Statutes,  and  applies  to  the  assessment  of  natural 
persons  for  personal  property,  and  has  no  reference  to  the 
valuation  of  the  capital  stock  of  a  corporation.  {People  ex 
rd.  Cogger  v.  Dolan^  36  N.  Y.  59.) 

The  regulations  for  the  assessment  of  the  capital  stock  of 
corporations  are  to  be  found  in  title  4  of  the  same  chapter, 
and  are  entirely  distinct  from  the  general  law.  In  ascertain- 
ing the  actual  value  of  the  capital  of  a  corporation,  the  neces- 
sity of  deducting  all  debts  and  liabilities  from  the  gross  assets, 
arises  not  upon  any  specific  statute,  but  from  the  very  nature 
of  the  problem  itself,  since  the  actual  capital  can  never  repre- 
sent anything  more  than  what  is  left  of  the  assets  after  dis- 
charging all  the  obligations  due  to  creditors.  Of  what  conse- 
quence is  it,  for  instance,  whether  the  bonds  issued  to  replace 
the  scrip  dividends  were  sold  to  realize  money  for  the  dis- 
charge of  an  imperfect  obligation,  or  for  some  other  purpose  \ 
The  bonds  were  put  in  circulation  by  the  relator,  and  they 
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mast  be  paid.  They  are,  tliereforc,  a  charge  upon  the  corpo- 
rate assets  prior  to  the  claims  of  tlie  stockholders,  and,  hence, 
affect  the  value  of  the  stock,  and  to  the  extent  of  the  amount 
due  upon  them  dimish  the  relator's  actual  capital.  How  is  it 
material  in  an  inquiry  concerning  the  actual  value  of  the  cap- 
ital stock  whether  the  rest  of  these  bonds,  amounting  to  over 
$8,000,000,  were  used  to  purchase  franchises,  or  for  some  other 
purpose,  so  long  as  they  are  an  admitted  liability,  and  must  be 
paid  by  the  relator.  The  payment  must  necessarily  diminish 
the  assets  and  to  that  extent  the  value  of  the  capital  stock. 

That  this  statute  applies  to  individuals  only  and  has  nothing 
to  do  with  the  process  of  valuing  capital  stock  is  plain  from 
the  reason  of  the  thing.  Except  for  its  enactment,  he  would 
not  be  entitled  to  have  debts  deducted  from  the  assessed  value 
of  specific  personal  property  any  more  than  he  is  to  have  mort- 
gages or  other  liens  deducted  from  the  assessed  value  of  his 
real  estate.  But  the  value  of  the  personal  property  being 
ascertained,  the  owner  is  permitted  to  offset  debts  or  not 
according  to  their  nature  and  character.  In  the  case  of  cor- 
porations the  thing  that  must  be  valued  is  the  capital  stock, 
an  arbitrary  term  which  represents  nothing  but  the  excess  of 
aggregated  assets  over  aggregated  liabilities,  and  that  process 
necessarily  requires  the  assessor  to  determine  the  value  of  all 
assets,  and  the  amount  of  all  liabilities.  If  either  assets  or 
liabilities  are  ignored,  the  result  will  not  express  the  truth,  but 
a  falsehood,  the  magnitude  of  which  may  be  measured  by  the 
value  of  the  assets  and  the  amount  of  the  liabilities  omitted 
from  the  calculation.  It  is,  therefore,  inconceivable  that  the 
law  requires  or  permits  assessors,  acting  under  oath,  to  omit 
any  corporate  debt  from  the  process  of  valuing  capital  stock 
for  taxation,  when  in  plain  language  they  are  commanded  to 
determine  the  acttml  value.  What  public  officer  or  honest 
man  could  swear  that  he  had  fairly  and  conscientiously  valued 
the  relator's  capital  stock  after  excluding  $20,000,000  of  its 
admitted  liabilities  for  any  cause  whatever  ? 

I  am  aware  that  tlie  discussion  of  tliese  questions  in  the 
courts  below  proceeded  upon  somewhat  different  lines,  and  so 
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it  may  not  be  amiss  to  examine  the  case  on  the  ground  selected 
by  the  defendants  themselves.  The  proposition  of  the  learned 
connsel  for  the  defendants  is  that  these  bonds  represent  a  debt 
contracted  in  the  purchase  of  non-taxable  property,  namely, 
franchises,  and,  therefore,  cannot  be  deducted  in  ascertaining 
the  value  of  the  capital.  There  is  no  dispute  about  the  facts. 
They  were  sold  in  the  market  and  the  proceeds  went  into  the 
treasury  of  the  corporation  from  which  all  disbursements  were 
made,  and  out  of  a  general  fund  derived  from  earnings, 
bonds  and  all  other  sources  the  land  damages  were  paid,  and 
the  question  is  whether  the  relator  in  paying  these  dam- 
ages purcJidsed  franchises,  or  any  other  kind  of  prop- 
erty. It  would  be  difficult,  I  think,  to  show  that  since  the 
Corporation  Tax  Law  of  1880  was  passed  franchises  are  non- 
taxable ;  but  let  it  be  assumed  that  they  are.  It  is  clear  that 
the  relator  did  not  purchase  any  franchise  *with  these  bonds 
or  any  part  of  their  proceeds.  What  it  did  was  to  pay  large 
sums  to  individual  property  owners  to  satisfy  judgments 
recovered  as  damages  for  injury  to  property  out  of  the  general 
treasury.  It  has  already  been  shown  that  the  money  thus 
paid  as  damages  was  for  property  destroyed,  and  was,  there- 
fore, a  total  loss,  since  the  relator  got  no  property  in  return. 
The  franchises  of  a  corporation  are  conferred  upon  it  by  the 
state,  and  the  relator  had  all  the  franchises  that  it  has  now 
before  it  paid  the  dainages  at  all.  It  is  not  claimed  that  it 
paid  anything  to  the  state  for  these  franchises,  and  it  certainly 
did  not  purchase  any  franchises  from  the  individuals  to  whom 
it  paid  the  money  since  they  had  none  to  sell. 

Finally,  it  has  been  suggested  that  the  non-taxable  property 
which  the  relator  acquired  by  the  payment  of  this  vast  snm 
as  damages  was  light  and  air,  but  the  relator  had  as  much  of 
both  before  it  paid  the  damages  as  it  had  after.  Moreover, 
it  would  be  difficult  to  state  how  light  or  air  may  be  capitalized 
and  converted  into  property,  or,  if  property  at  all,  why  it  is 
not  taxable.  Much  might  be  said  in  answer  to  this  sugges- 
tion, but  since  I  am  convinced  that  upon  mature  reflection  it 
will  not  be  seriously  entertained,  it  would  not  be  profitable  to 
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pursae  the  inquiry.  Such  a  proposition  when  followed  to  its 
legitimate  sequence  would  lead  to  some  curious  results.  If  an 
individual  should  erect  a  noisome  factory  in  a  populous  neigh- 
borhood, and  by  his  operations  pollute  the  air  with  offensive 
odors  and  obstruct  or  deflect  the  light  of  the  residents,  it  is 
quite  likely  that  he  would  be  condemned  by  the  courts  to  pay 
large  damages  at  the  suit  of  some  or  all  of  the  injured  partie?. 
But  if  he  borrowed  the  money  on  his  note  or  bond  in  order  to 
pay  the  judgment,  would  it  be  seriously  argued  that  the  out- 
standing note  or  bond  could  not  be  deducted  from  his  per- 
sonal assessment,  on  the  ground  that  the  debt  was  contracted 
in  the  purchase  of  non-taxable  propertv,  to  wit,  light  and  air? 
I  cannot  perceive  any  distinction  between  the  case  supposed 
and  that  of  the  relator  upon  the  conceded  facts  in  the  record. 
The  purpose  for  which  a  corporate  debt  was  created  is,  as 
we  have  seen,  immaterial  in  any  inquiry  as  to  the  value  of 
capital  so  long  as  it  is  a  legal  liability  chargeable  upon  the 
assets.  I  have  referred  to  the  argument  of  the  learned  coun- 
sel for  the  defendants  that  the  bonds  in  question  cannot  be 
deducted  because  they  represent  a  debt  created  for  the  pur- 
chase of  non-taxable  property,  not  because  it  is  considered 
material,  but  in  order  to  see  whether  the  argument  had  any 
basis  of  fact  or  law  upon  which  to  rest.  That  inquiry  has 
suggested  what  would  seem  to  be  a  glaring  inconsistency  in 
which  the  argument  has  involved  both  the  assessors  and  the 
Special  Term.  There  was  no  non-taxable  property  found 
among  the  relator's  assets.  Even  the  land  damages,  to  pay 
which,  it  is  said,  this  very  item  of  debt  was  created,  is  treated 
as  taxable  property,  and  as  we  have  seen,  is  included  in  the 
statement  of  relator's  taxable  assets.  It  is  difficult  to  see  how 
it  can  be  held  that  these  bonds  represent  a  debt  created  for 
the  purchase  of  non-taxable  property,  and  in  the  same  breath 
that  the  land  damages,  to  pay  which  the  debt,  it  is  said,  was 
created,  represents  taxable  assets.  It  would  seem  to  be  plain 
that  either  one  or  the  other  of  these  propositions  must  be 
founded  in  error;  I  think  thai  both  are,  and  for  reasons  that  I 
have  attempted  to  state. 
43 
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The  scrip  dividends  were  made  to  stockholders  in  lieu  of 
cash  applicable  to  that  purpose,  but  diverted  to  constructiou 
account.  The  scrip  was  convertible  into  bonds  at  the  option 
of  the  relator,  and  it  exercised  the  option  and  issued  the  bonds 
in  place  of  the  scrip.  I  am  not  able  to  perceive  why  these 
bonds,  sold  in  the  market  under  such  circumstances,  and  in  the 
hands  of  innocent  holders,  or  even  the  stockholders  them- 
selves, do  not  represent  a  debt  just  as  valid  and  as  sacred  as 
any  other  debt  that  the  railroad  had  contracted.  The  learned 
Appellate  Division  correctly  held  that  all  these  bonds  should 
he  deducted  from  the  gross  assets  in  arriving  at  the.  actual 
value  of  tlie  capital  stock. 

I  have  not  omitted  to  examine  the  case  of  People  ex  rel. 
Cornell  S,  Co.  v.  D^derich  (161  K  T.  196),  but  it  has  no 
application  to  any  of  the  questions  discussed  here.     That  case  | 

arose  under  the  new  Tax  Law  (Chap.  908,  Laws  of  1896),  | 

whereas  the  case  at  bar  arose  under  the  law  in  force  in  1894,  | 

which  was  the  Revised  Statutes  with  their  amendments.  The 
Statutory  Cortstruction  Law  has  no  application  in  the  construc- 
tion of  the  Revised  Statutes.  It  is  said  that  the  result  in  the 
court  below  amounts  to  a  finding  that  the  relator  is  insolvent, 
and  that  it  escapes  taxation.  That  argument  has  very  little  to 
do  with  the  questions  in  this  case,  but  it  is  not  quite  true  in 
point  of  fact.  It  is  still  assessed  upon  its  real  estate,  and  all 
property  that  pertains  to  the  nature  of  realty.  Including  the 
Metropolitan,  this  amounts  to  over  $14,000,000.  The  special 
franchises  for  the  purposes  of  taxation,  under  chapter  712  of 
the  Laws  of  1899,  are  valued  for  the  present  year  at  over 
$46,000,000.  If  they  are  worth  that  now  they  must  have 
been  worth  substantially  the  same  in  1894,  and  these  facts 
furnish  as  good  a  basis  for  the  relator's  perfect  solvency,  the 
market  value  of  the  stock  and  the  ability  to  pay  dividends, 
as  can  probably  be  shown  by  any  other  street  railroad  in 
the  country.  They  show  the  enormous  value  of  the  relator's 
franchises  which  could  not  have  been  included  in  the  assess- 
ment in  question,  but  account  for  the  market  value  of  the 
stock  and  the  dividends. 
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While  diflFering  with  the  learned  court  below  with  respect 
to  the  two  items  mentioned,  which  were  held  to  be  taxable 
assets,  the  result  of  the  discussion  is  the  same.  The  amount 
of  the  deficiency  of  assets  compared  with  the  liabilities  is  not 
material,  since  the  relator  has  not  appealed. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Martin  and  Vann,  JJ.,  concur 
with  Haight,  J.,  for  reversal ;  Landon,  J.,  concurs  with 
O'Brien,  J.,  for  affirmance,  except  as  to  the  two  items  of  land 
damages  and  open  account  treated  of  by  the  Appellate  Divis- 
ion, as  to  which  Landon,  J.,  expresses  no  opinion. 

Order  reversed,  etc. 

The  following  opinion  was  handed  down  upon  the  decision 
of  a  motion  by  the  relator  for  a  reargument : 

Haight,  J.  It  is  now  claimed  that  the  relator  is  entitled  to  a 
deduction  of  $2,992,520  from  the  amount  of  its  assessable 
assets,  as  approved  by  this  court,  on  account  of  its  surplus 
profits.  This  question  was  not  considered  by  us  in  our  review 
of  the  case,  and  we,  therefore,  think  the  question  should  now 
be  determined.  Section  3  of  chapter  456  of  the  Laws  of 
1857  provides  that  "  the  capital  stock  of  every  company  liable 
to  taxation,  except  such  part  of  it  as  shall  have  been  excepted 
in  the  assessment  roll,  or  as  shall  have  been  exempted  by  law, 
together  with  its  surplus  profits  or  reserved  funds,  exceeding 
ten  per  cent  of  its  capital,  *  *  *  shall  be  assessed  at  its 
actual  value,  and  taxed  in  the  same  manner  as  the  other  personal 
and  real  estate  of  the  county."  As  we  understand  this  statute, 
the  surplus  profits  or  reserved  funds  mean  the  accumulations 
of  the  company  of  moneys  or  property  in  excess  of  the 
par  value  of  the  stock  issued  by  it ;  that  its  real  estate  and 
personal  property  is  to  be  assessed  at  its  actual  value  in  the 
same  manner  as  the  other  personal  and  real  estate  of  the 
county  is  assessed,  up  to  the  amount  of  the  par  value  of 
the  stock  issued,  and  then  the  surplus  })rofits  or  reserved 
funds  that  have  been  accumulated  in  addition  which  exceed 
ten  per  cent  of  its  capital  stock  shall  also  be  assessed  at  its 
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actual  value  and  in  tlie  same  manner.  If,  however,  there  is 
no  surplus  profits,  or  if  the  surplus  does  not  exceed  ten  per 
cent  of  the  capital  stock,  there  is  nothing  to  assess  as  surplus 
and  nothing  from  which  the  ten  per  cent  of  the  capital  can  be 
deducted.  {People  ex  rel,  Citizeni  El,  Illurainating  Co.  v. 
iSfeff,  20  App.  Div.  542.) 

In  tliis  case  the  relator's  capital  stock  issued  amounts  to 
$29,925,200.  The  amount  of  its  assessable  assets,  as  deter- 
mined by  us  in  our  modification  of  the  order  of  the  Appel- 
late Division,  is  real  estate  $7,323,200 ;  personal  estate 
$9,492,306.62,  thus  showing  an  impairment  of  the  capital  of  the 
relator  of  upwards  of  thirteen  millions  of  dollars.  There  con- 
sequently could  be  no  surplus  from  which  a  ten  per  cent  deduc- 
tion could  be  made.  It  is  true  that  the  books  of  the  corpora- 
tion show  a  surplus  of  $5,326,433  of  earnings  over  and  above 
interest  and  dividends  paid,  but  it  was  claimed  by  the  relator 
that  the  greater  portion  of  this  had  been  paid  out  in  repairs 
and  in  the  ordinary  expenses  of  the  company,  and  that  the 
fund  no  longer  was  in  existence  as  a  surplus,  and  the  findings 
of  the  referee,  as  adopted  by  the  Special  Terra,  support  this 
contention,  thus  leaving  no  basis  upon  which  a  deduction  for 
surplus,  can  be  made. 

When  this  case  was  up  for  a  review  in  this  court  upon  a 
former  assessment  (146  N.  Y.  304)  the  contention  was  that  the 
assessors  had  adopted  an  improper  basis  in  determining  the 
assessable  value  of  the  relator's  property.  This  contention  we 
sustained  and  a  reassessment  was  ordered.  In  sending  the  case 
back  we  made  some  suggestions  upon  the  assumption  that  the 
capital  stock  remained  unimpaired,  and  that  there  was  a  sur- 
plus, and  stated  that  there  should  be  a  deduction  of  ten  per 
cent  of  the  capital.  At  the  time  it  did  not  occur  to  us  that 
the  apparent  surplus  did  not  equal  the  ten  per  cent  of  the  capi- 
tal, and  this  oversight  makes  the  statement  then  made  errone- 
ous in  that  particular. 

"We  have  carefully  examined  the  brief  of  the  relator's  coun- 
sel upon  the  other  questions  involved  in  the  case  which  have 
already  been  considered  by  us  in  the  prevailing  opinion.     We 
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are,  however,  of  the  opinion  that  there  is  no  question  of  law 
involved  which  has  not  already  been  considered. 

The  motion  for  a  reargument  should  be  denied,  witliout 
costs. 

Parker,  Ch.  J.,  Bartlett,  Martin,  Vann  and  Landon, 
JJ.,  concur ;  O'Brien,  J.,  absent. 

Motion  denied. 


George  Wright  Young,  Appellant,  v.  John  V.  Farwell,        J^^   ^ 
Jr.,  Respondent,  Impleaded  with  Others.  

1.  Res  Adjudicata.  Where  a  court  has  jurisdiction  of  the  parties 
and  of  the  subject-matter  of  the  controvers}',  a  prior  judgment,  whetlier 
rendered  in  an  action  at  law  or  in  equity,  concludes  them  upon  the 
material  issues  and  is  conclusive  as  to  all  facts  comprehended  within  the 
issues  submitted  which  were  relevant  and  material  and  which  were  so 
related  to  the  issues  that  their  determination  was  necessarily  involved. 

2.  Former  Judgment  in  Action  for  Accounting,  when  Conclusive 
AGAINST  Subsequent  Action  upon  a  Quantum  Meruit.  A  judgment 
against  the  phiintiff  in  an  action  for  an  accounting,  in  which  the  com- 
plaint alleged  an  agreement  by  the  defendants  to  give  him,  *'  in  addition  to 
the  same  salary  that  he  had  theretofore  been  paid,  a  certtiin  interest  in  the 
profits,"  to  the  extent  of  an  equal  division  thereof,  which  judgment 
determined  that  there  was  an  express  contract  between  the  parties  that 
he  was  to  receive  a  stipulated  salary,  but  that  there  wjis  no  contract  to 
pay  compensation  beyond  that,  is  conclusive  against  his  right  to  recover 
the  value  of  his  services  in  a  subsequent  action  on  a  qtMfitum  meruit. 

3.  Non-applicability  of  Theory  of  "Unjust  Enrichment.*'  The 
theory  of  '*  unjust  enrichment"  does  not  apply  to  such  a  case,  inasmuch 
as  that  depends  for  its  application  upon  the  failure  of  the  plaintiff  to  prove 
any  contract,  or  to  hold  the  defendants  to  a  liability  for  the  benefits  which 
they  have  received  under  a  contract  which  is  invalid  at  law. 

Yaung  v.  Farmll,  80  App.  Div.  489,  affirmed. 

(Argued  December  4,  1900;  decided  January  23,  1901.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  28,  1898,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term,  and  an  order  denying  a  motion  for  a 
new  trial. 
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This  action  was  brought  to  recover  the  reasonable  value  of 
services  rendered  by  the  plaintiff  to  the  defendants,  a  firm 
engaged  in  the  dry  goods  business  in  the  city  of  Chicago, 
state  of  Illinois,  between  June  30,  1889,  and  January  1, 1890. 
The  respondent,  who  alone  was  served,  answered  that  the 
plaintiffs  services  were  performed  under  an  express  cont^iGct 
with  defendants  and  for  an  agreed  compensation,  and  that  full 
payment  in  accordance  with  the  contract  had  been  made.  It 
was,  further,  alleged  that,  in  an  action  brought  by  the  plaintiff 
against  these  defendants  in  the  Circuit  Court  of  Cook  county, 
in  the  state  of  Illinois,  in  chancery,  for  the  same  cause  of 
action,  a  final  decree,  or  judgment,  had  been  duly  rendered 
between  the  parties  in  favor  of  the  defendants  and  against  the 
plaintiff;  which  judgment  had  been  affirmed,  upon  appeal,  by 
the  Supreme  Court  of  that  state,  and  tliattlie  same  was  a  final 
and  conclusive  adjudication  upon  the  merits  as  to  the  cause  of 
action  alleged  in  this  complaint  and  was  a  bar  to  this  action. 
Upon  the  trial,  the  evidence  showed  that,  prior  to  July,  1889, 
the  plaintiff  had  been  for  a  number  of  yeara  employed  by  the 
defendants,  in  their  silk  department,  at  a  fixed  annual  salary ; 
which,  in  1888,  was  at  the  rate  of  $2,250.  For  the  first  six 
months  of  the  year  1889,  his  salary  had  been  reduced  to  the 
rate  of  $2,000  a  year  ;  but  on  June  21,  1889,  certain  changes 
occurred  in  the  department  and  a  conversation  was  had 
between  the  plaintiff  and  this  respondent,  J.  V.  Farwell,  Jr., 
with  respect  to  an  increase  which  the  plaintiff  requested  in  his 
salary,  under  a  threat  of  resignation  by  him  if  not  conceded. 
The  plaintiff  testified  tliat  the  respondent  then  agreed  to 
*'  reinstate  the  plaintiff's  old  salary  for  the  balance  of  tlie 
year"  and  to  divide  with  him  "  all  the  profits  that  Iiis  depart- 
ment made  over  his  past  average  percentage  of  profits;" 
which  he  said  was  satisfactory.  At  the  end  of  the  year,  the 
plaintiff  left  the  defendants,  because  of  their  refusal  to  grant 
him  "  an  increase  in  his  present  salary."  Subsequently,  he 
brought  the  equity  action  in  the  Illinois  court  against  the 
defendants ;  the  judgment  roll  in  which  tlie  plaintiff  introduced 
in  evidence.     The  bill  of  complaint  in  that  action  alleged 
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the  agreement  by  the  defendants  to  give  complainant  "in 
addition  to  the  same  salary  that  he  had  heretofore  been  paid 
a  certain  interest  in  the  profits,"  to  the  extent  of  an  equal 
division  thereof,  and  that  that  agreement  was  made  in  order 
to  recompense  him  for  his  extra  services  in  lien  of  an  addi- 
tional salary  which  he  had  demanded.  The  bill  alleged  the 
refusal  of  the  defendants  to  recognize  the  plaintifPs  claim  for 
one-half  of  the  profits,  at  the  expiration  of  the  period  to  which 
the  alleged  agreement  related,  and  prayed  that  the  defendants 
be  decreed  to  pay  to  him  what  might  appear,  upon  an  account- 
ing, to  be  due,  etc.  The  answer  to  the  bill  of  complaint 
denied  having  promised  to  give  the  plaintiff  an  interest  in  the 
profits  of  the  business  in  his  department,  in  addition  to  the 
salary  to  be  paid  him,  and,  specifically,  denied  "  that  it  was 
agreed  between  the  said  complainant  and  said  J.  Y.  Farwell 
&  Company,  at  said  time,  or  at  any  time,  that  the  said  com- 
plainant should  have  an  interest  in  the  said  profits,  over  and 
above  the  past  average  of  the  profits  therein,  which  should  be 
an  equal  division  between  said  complainant  and  these  defend- 
ants." The  trial  of  the  issues  was  had  before  a  master  in 
chancery,  who  reported  against  the  plaintiff's  prayer  for  relief. 
The  master  found  that  the  defendant,  John  V.  Farwell,  Jr., 
agreed  to  give  complainant  for  the  last  half  of  the  year  18S9 
a  salary  at  the  rate  of  $2,250  per  annum  and  to  divide  profits 
over  and  above  the  regular  percentage  of  that  department,  but 
he  stated,  as  his  conclusion  from  the  evidence,  "that  said 
agreement  is  too  indefinite  as  to  the  salary  for  the  last  half  of 
the  year  1889,  over  and  above  the  specified  amount,  at  the  rate 
of  $2,250  per  annum,  to  constitute  anything  more  than  a 
promise  of  a  bonus ;  and  also  too  indefinite  to  constitute  such 
an  agreement  as  would  constitute  a  partnership  as  to  profits, 
and  entitle  the  complainant  to  an  account."  Objections  were 
made  to  the  master's  report ;  but,  after  a  hearing  before  the 
court,  the  report  was  confirmed  and  the  complainant's  bill  of 
complaint  was  dismissed,  with  costs.  Upon  appeal  to  the 
Supreme  Court  of  Illinois,  the  judgment  in  favor  of  the 
defendants  was  affirmed. 
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At  tlie  conclusion  of  the  plaintiff's  case  below,  the  corn- 
plaint  was  dismissed,  upon  the  ground  that  the  plaintiff  had 
failed  to  establish  a  cause  of  action  against  the  defendants ; 
as,  also,  upon  the  ground  that  the  questions  had  been  adjudi- 
cated in  the  other  action  between  the  parties.  Upon  appeal 
to  the  Appellate  Division,  in  the  first  department,  the  judg- 
ment entered  in  favor  of  the  defendants  was  affirmed  and  the 
plaintiff  has  further  appealed  to  this  court. 

Roger  Foster  for  appellant.  The  plaintiff  was  entitled  to 
recover  upon  a  quantwm,  meruit  on  the  theory  of  "  unjust 
enrichment."  (Keener  on  Law  of  Quasi  Contracts,  19,  20, 
24 ;  Turner  v.  Webster,  24  Kans.  38 ;  Twicer  v.  Prestofi,  60 
Vt.  473;  Kirhpatrick  v.  McElroy,  41  N.  J.  Eq.  539; 
McElroy  v.  Ludlum,  32  N.  J.  Eq.  828  \  R,  i&  T  v.  U.  I. 
R.  Co.,  28  N.  Y.  379  ;  Greene  v.  Bateinan,  2  W.  &  M.  359 ; 
Mavor  v.  Pyrie,  2  C.  &  P.  91 ;  Oray  v.  Hill,  K.  &  ]^.  420 ; 
Martin  v.  Smith,  L.  R.  [9  Exch.]  50 ;  Whiting  v.  Dugan, 
39  S.  W.  Rep.  148.)  The  decision  in  Illinois  was  not  res 
adjudicata  against  the  maintenance  of  the  present  suit. 
{Kirhpatrick  v.  McElroy,  41  N.  J.  Eq.  539 ;  McElroy  v. 
Ludlum,  32  N.  J.  Eq.  828;  Buckingham  v.  Ludlum, 
37  N.  J.  Eq.  137;  Gall  v.  Gall,  17  App.  Div.  312;  Stokes 
V.  Stokes,  155  N.  Y.  581 ;  Gage  v.  Holmes,  12  Gray,  428 ; 
Strong  v.  Grant,  2  Mackey  [D.  C],  218,  223 ;  Oroimoell  v. 
County  of  Sac,  94  U.  S.  351,  359  ;  iT.  0.,  M.  cfe  C.  R.  R. 
Co.  v.  ]}rew  Orleans,  14  Fed.  Rep.  373.) 

Charles  E  Hughes  for  respondent.  The  judgment  in 
Illinois  is  a  conclusive  adjudication  that  the  defendants  did 
not  agree  to  pay  to  the  plaintiff  any  amount  in  addition  to 
the  stipulated  salary.  (1  Frceni.  on  Judg.  [4th  ed.]  §  248 ; 
Smith  V.  Kernochan,  7  How.  [U.  S.]  198 ;  Strang  v.  Moog, 
72  Ala.  460;  People's  Bank  v.  Eherts,  96  Mich.  396;  TF. 
Savings  Bank  v.  Town  of  Soloii,  136  N".  Y.  463 ;  Blackinton 
V.  Blackinton,  113  Mass.  231  ;  Parnell  v.  Rahn,  61  Gal.  131; 
Woodhouse  v.  Duncan^  IGG  N.  Y.  527 ;  Bigelbw  v.  WiTisor,  1 
Gray,  299 ;  Grove  v.  Lyford,  44  X.  II.  525.) 
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Gray,  J.  Whatever  might  be  said  with  respect  to  the 
right  of  the  plaintiff  to  recover  upon  a  qtiantum  meruit^ 
when  his  proof  discloses  an  express  contract  between  himself 
and  the  defendants,  which  provided  for  a  definite  salary  to  be 
paid,  it  becomes  unnecessary  to  discuss  tliat  question ;  for 
the  reason  that  it  is  our  opinion  that  the  judgment  of  tlie 
Illinois  court  was  a  conclusive  adjudication  against  the  plain- 
tiffs present  claim,  lo  adjudged  that  there  was  no  contract 
made  for  a  compensation  over  and  above  the  fixed  salary.  As 
the  issue  was  framed  in  the  Illinois  suit,  the  precise  question 
was  presented  for  determination,  and  was  determined,  as  was 
presented  in  this  suit.  That  question  was  whether  a  contract 
had  been  made,  as  alleged  in  the  complaint.  The  decision 
was,  in  substance,  that  there  was  a  contract,  by  which  the 
defendants  agreed  to  pay  for  services,  which  the  plaintiff 
agreed  to  render,  a  salary  at  a  fixed  annual  rate  and  that  there 
was  no  contract  to  pay  compensation  beyond  that.  The  effect, 
or  the  force,  of  the  adjudication,  in  its  bearing  upon  this  liti- 
gation, was  to  establish  that  there  was  a  contract  created 
between  the  parties  upon  tlie  subject  of  plaintiffs  compensa- 
tion. It  makes  no  difference  that  the  judgment,  or  decree, 
set  up  by  way  of  estoppel,  was  one  rendered  in  an  equi- 
table action  for  an  accounting ;  provided  that  the  question 
involved  in  this  common-law  action  was  involved  and  deter- 
mined in  the  equity  action.  Tliat  a  decree  rendered  in  a 
cause,  depending  between  parties  in  equity,  may  be  a  bar  to 
an  action  at  law  between  them  cannot  be  questioned.  It  turns 
upon  the  scope  of  the  decree.  If  the  same  general  question 
furnished  the  subject-matter  of  the  controversy  —  if  tlie 
material  issue  was  the  same  in  each  action  —  the  prior  decree 
must  be  regarded  as  conclusive,  under  the  authorities.  If  the 
court,  which  rendered  the  prior  judgment  between  the  parties, 
had  jurisdiction  of  them  and  of  the  subject-matter  of  their 
controversy,  the  principle  of  its  finality  is  unaffected  by  the 
nature  of  the  proceedings  which  led  to  the  rendition  of  the 
judgment.  The  law  of  estoppel  is  equally  applicable.  A  prior 
judgment,  whether  rendered  in  an  action  at  law,  or  in  equity, 
4A 
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concludes  the  parties  upon  the  material  issues  and  is  conclu- 
sive as  to  all  facts  comprehended  within  the  issues  submitted, 
which  were  relevant  and  material  and  which  were  so  related 
to  the  issues  that  their  determination  was  necessarily  involved. 
{Stannard\,  Hubhell,  123  N.  T.  520 ;  W.  Sav.  Bank  v.  Town 
ofSoloriy  136  ib.  465 ;  Uouae  v.  Lockwood^  137  ib.  259 ;  Freeman 
on  Judgments,  [4th  ed.]  248.)  Cases  where  a  defendant  escapes 
liability  for  services  under  a  contract,  because  of  it«  illegality, 
or  because  of  its  failure  to  provide  for  compensation,  are  not 
applicable.  Of  that  character  are  the  cases  in  New  Jersey,  so 
much  relied  upon  by  the  appellant.  [McEiroy  v.  Ludlum^ 
32  N.  J.  Eq.  828 ;  Buckingham  v.  Ludlum^  37  ib.  137 ;  Kirh- 
patrick  v.  McElroy^  41  ib.  539.)  These  cases  grew  out  of  the 
same  transaction.  The  plaintiff  failed  to  recover  in  an  action 
brought  for  an  accounting  as  to  partnership  profits,  upon  two 
grounds ;  fir^t^  that  a  contract,  as  he  had  alleged,  was  not 
proved  and,  second^  that  if  it  had  been,  it  was  invalid  under 
the  Statute  of  Frauds.  But  when  he  subsequently  brought  an 
action  to  recover  for  his  services  rendered  to  the  partnership, 
upon  quantuin  memdt^  the  action  was  held  to  be  maintain- 
able. He  was  held  to  have  had  no  valid  contract  with  respect 
to  his  compensation,  upon  one  ground  or  the  other,  but  that,  as 
he  had  rendered  valuable  services  which  the  defendant  had 
refused  to  pay  for,  the  invalid  contract  might  be  treated  as  a 
nullity  and  the  value  of  the  services  recovered  in  an  action  on 
quantutn  meruit.  The  distinction  between  those  cases  and 
the  present  one  is  sufficiently  obvious ;  inasmuch  as  the  judg- 
ment of  the  Illinois  court  has  established  that  there  was  an 
express  contract  for  this  plaintiff's  compensation,  viz. :  a  salary 
at  the  rate  of  $2,250  a  year.  The  plaintiff  was  defeated  in 
the  Illinois  courts  in  his  claim  that  there  was  any  promise  of 
additional  compensation.  If,  in  that  action,  it  had  been 
decided  that  there  was  no  valid  and  enforceable  contract  at  all 
for  the  plaintiff's  compensation,  the  case  would  have  been 
similar  to  the  cases  in  the  New  Jersey  courts,  to  which  our 
attention  has  been  called. 

The  theory  of  "  unjust  enrichment,"  which  the  appellant's 
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conneel  presses  upon  us  with  ability  and  with  some  elaborate- 
ness t>f  discussion,  is  not  applicable ;  because  this  is  not  a  case 
where  there  was  no  contract  between  the  parties  providing  for 
the  plaintifPs  compensation.  The  theory  depends  for  its  appli- 
cation upon  the  failure  of  the  complainant  to  prove  any  con- 
tract, or  to  hold  the  defendants  to  a  liability  for  the  benefits 
which  they  have  received  under  a  contract,  which  is  invalid 
at  law.  Here  there  was  an  express  contract  that  the  plaintiff 
was  to  receive  a  stipulated  salary  and  the  adjudication  in  the 
IlUnois  action,  necessarily,  proceeded  upon  the  ground  that 
that  was  the  contract  and  the  only  one  between  the  parties. 

For  these  reasons,  I  think  the  judgment  appealed  from 
should  be  afiirmed,  with  costs. 

Mabtin,Vann  and  Werner,  JJ.,  concur;  Cullen,  J.,  con- 
curs in  result ;  Parker,  Ch.  J.,  and  Barti^tt,  J.,  dissent. 

Judgment  aflSrmed. 
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York  Central  and  Hudson  River  Railroad  Company,      ®^  ? — 
Respondent. 

Evidence  — Dbstrttction  op  Property  by  Fire  Caused  by  Sparks 
FROM  Locomotive  —  Erroneous  Exclusion  of  Testimony  Tending  to 
Establish  Negligence.  Upon  the  trial  of  an  action  against  a  railroad 
company  to  recover  damages  for  the  destruction  of  a  warehouse  and  its 
contents  by  fire,  alleged  to  have  been  caused  by  the  negligent  operation  of 
defendant's  locomotive,  where  the  evidence  is  sufficient  to  justify  a  find- 
ing that  the  fire  was  caused  by  the  emission  of  sparks  from  the  locomo- 
tive, the  exclusion  of  an  inquiry  of  two  locomotive  engineers,  competent 
to  testify  to  facts  within  their  observation  and  experience,  as  to  whether  a 
locomotive  in  proper  repair  and  condition  would  have  emitted  sparks  as 
large  as  those  shown  to  have  been  thrown  out  by  the  locomotive  which 
caused  the  fire,  is  reversible  error. 

Peck  v.  JV.  r.  C.  &  K  R.  R.  R,  Co.,  37  App.  Div.  110,  reversed. 

(Argued  December  8,  1900;  decided  January  22.  1901.) 

Appeal  from  a  judgment  entered  February  9, 1899,  upon  an 
order  of  the  Appellate  Division  of  tlie  Supreme  Court  in  the 
fourth  judicial  department  overruling  plaintiflPs  exceptions, 
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ordered  to  ])e  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  defendant. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F.  Mathewsmi  for  appellant.  The  evidence 
received  was  sufficient  to  justify  the  jury  in  finding  for 
plaintiff,  and  the  court  erred  in  granting  defendant's  motion 
for  a  nonsuit.  {Steinweg  v.  E.  By.  Co.,  43  N.  T.  123; 
a  mil  V.  If.  r.,  O.  <&  W.  By.  Co.,  115  N.  Y.  570;  Sheldo7i 
V.  II.  B.  B.  B.  Co.,  14  N.  Y.  218  ;  Hinds  v.  Barton,  35  N.  Y. 
544 ;  Field  v.  N.  T.  C.  B.  B.  Co.,  32  N.  Y.  339  ;  Bedell  v. 
L.  I.  B.  B.  Co.,  44  N.  Y.  369  \  Seylolt  v.  N.  T.,  L.  E.  & 
W.  B.  B.  Co.,  95  N.  Y.  562 ;  McNai^^  v.  M.  By.  Co.,  4  N. 
Y.  Supp.  310 ;  Brush  v.  Z.  I.  B.  B.  Co.,  10  App.  Div.  535 ; 
158  N.  Y.  742.)  It  was  error  to  exclude  evidence  as  to  the 
size  of  the  cinders  emitted  by  the  engines  of  the  defendant 
generally,  and  tlie  distance  to  which  they  were  thrown.  (Shel- 
don V.  II.  B.  B.  B.  Co.,  14  N.  Y.  218 ;  Hinds  v.  Barton,  25 
N.  Y.  544 ;  Field. v.  N.  T.  C.  B.  B.  Co.,  32  K  Y.  339  ;  Crist 
V.  E.  By.  Co.,  58  X.  Y.  638  ;  O'mU  v.  ^^.  Y.,  0.  db  W.  By. 
Co.,  115  N.  Y.  579  ;  McNwier  v.  M.  By.  Co.,  46  Hun,  502.) 
Plaintiff  was  entitled  to  show  the  practical  effect  of  proj^er 
spark  arresters  in  good  condition,  and  the  exclusion  of  the  testi- 
mony of  witnesses  Ileckman  and  Ilinman  as  to  their  observa- 
tion and  experience  in  that  regard  was  error.  {Bahcoch  v.  F.  B. 
B.  Co.,  140  N.  Y.  308.)  It  was  error  to  exclude  the  expert 
opinion  of  witnesses  Heckman,  Uinman  and  Warner  as  to 
whether  a  spark  sufficient  to  set  fire  to  a  wooden  building  could 
be  projected  through  a  spark  arrester  such  as  they  described. 
{Ferguson  v.  Ihtbhell,  97  N.  Y.  507.)  It  was  error  to  reject 
the  questions  asked  as  to  the  possibility  of  a  spark  or  cinder  the 
size  of  a  pea  bean  being  thrown  through  the  netting  or  spark 
arrester  such  as  had  been  described.  {Brush  v.  L.  I.  B,  B. 
Co.,  10  App.  Div.  r;35;  158  K  Y.  742;  Jamieson  v.  ^Y.  Y. 
cfe  B.  B.  By.  Co.,  1 1  App.  Div.  50  ;  162  K  Y.  630.) 
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Ed%oa/rd  Ham^is  and  Albert  II,  Harris  for  respondent.  The 
nonsuit  was  properly  granted,  because  plaintiff  failed  to  show 
that  the  fire  was  due  to  any  neglect  on  the  part  of  the  defend- 
ant. {Brow7i  V.  B.,  B.  dk  P.  B.  B.  Co.,  4  App.  Div.  465 ; 
Flinn  V.  JS'.  Y.  C.  cfe  II  B.  B,  B.  Co.,  142  N.  Y.  19 ;  Frace 
V.  iT.  r.,  Z.  K  cfe  W.  B.  B.  Co.,  143  N.  Y.  182 ;  Wiedrner 
V.  If.  T.  El.  B.  B.  Co.,  114  N.  Y.  462 ;  Babcock  v.  F.  B. 
B.  Co.,  140  N.  Y.  308 ;  McCaig  v.  F.  By.  Co.,  8  Hun, 
599 ;  Miller  v.  N.  Y.  C.  cfe  //.  B.  B.  B.  Co.,  92  Hun,  282 ; 
.  Tan  Nostrand  v.  N.  Y.,  L.  F.  cfc  W.  B.  B.  Co.,  78  Hun, 
549  ;  Frier  v.  D.  c&  II.  C.  Co.,  86  Hun,  464 ;  'Searles  v.  M. 
By.  Co.y  101  N.  Y.  661.)  The  court  did  not  err  in  its  rulings 
on  evidence.  (  WheeUr  y.  N.  Y.  C.  cfe  //.  B.  B.  B.  Co.,  67 
Hun,  639 ;  Sheldon  v.  H.  B.  B.  B.  Co.,  14  N.  Y.  218 ; 
Dougherty  v.  Milliken,  1 63  N.  Y.  527 ;  Ferguson  v.  Huh- 
leU,  97  N.  Y.  507;  Hoffman  v.  D.  cfe  //.  C.  Co.,  16  App. 
Div.  572 ;  Green  v.  H.  <&  C.  By.  Co.,  24  App.  Div.  434 ; 
Brush  V.  Z.  I.  B.  B.  Co.,  10  App.  Div.  535 ;  Searles  v.  M. 
By.  Co.,  101  K  Y.  661 ;  Beiss  v.  H.  Y.  S.  Co.,  128  N.  Y. 
107.) 

Cullen,  J.  This  action  was  brought  to  recover  the  value 
of  a  warehouse  and  its  contents,  which  on  Ma}'  2,  1895,  were 
destroyed  by  fire  caused  by  sparks  emitted  by  a  locomotive  of 
the  defendant.  The  plaintiff's  building  stood  about  twenty 
feet  from  the  defendant's  track.  "Within  a  very  few  minutes 
after  the  passage  of  the  train  a  tire  was  observed  on  the  roof 
of  the  warehouse,  and  at  the  same  time  another  fire  was  dis- 
covered burning  on  the  bank  adjacent  to  the  track  of  the 
defendant,  further  south.  There  had  been  no  fire  in  or  about 
the  warehouse  on  that  day  and  when  tlie  fire  was  first  observed 
it  had  not  burned  through  the  roof  to  the  interior  of  the 
building.  Evidence  was  given  showing  that  the  defendant's 
engines  frequently  emitted  large  quantities  of  sparks  setting 
fire  to  grass  and  fences  at  a  distance  of  sixty  or  seventy  feet. 
It  was  proved  that  on  the  twenty-third  of  March,  previous  to 
the  fire,  the  same  locomotive  which   caused  the  fire  in  the 
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plairitifFs  building  had  tlirown  out  sparks  or  cinders,  some  of 
them  jis  large  as  pea  beans,  whicli  started  fires  at  a  distance 
of  four  or  five  rods  from  the  railroad  track.  An  expert 
connected  with  the  Baldwin  Locomotive  Works  testified 
as  to  the  apphances  used  as  spark  arresters,  their  operation  and 
effect.  He  stated  that  with  the  appliances  now  in  use  the 
sparks  emitted  are  not  of  sufficient  size  nor  sufficiently  heated 
to  ignite  anything  along  the  road.  Two  locomotive  engineers 
were  examined  on  the  same  subject.  The  following  questions 
were  put  to  them,  to  which  the  defendant's  objections  were 
sustained  and  the  plaintiff  excepted  :  "  Q.  "What  do  yon  say  as 
to  the  possibility  of  a  spark  or  cinder  the  size  of  a  pea  bean 
l)eing  thrown  through  the  netting  or  spark  arrester  such  as 
you  have  described  ?  Q.  What  do  you  say  as  to  the  possibility 
of  a  spark  or  cinder  being  thrown  out  through  a  spark  arrester 
such  as  you  have  described,  in  good  condition,  capable  of  set- 
ting a  fire  at  a  distance  of  fifty  or  seventy-five  feet  from  the 
railroad  track  ?  "  At  the  conclusion  of  the  plaintiffs  case  the 
complaint  was  dismissed. 

It  is  conceded,  both  by  the  learned  Appellate  Division  and 
by  the  counsel  for  the  respondent,  that  the  evidence  was  suf- 
ficient to  justify  the  jury  in  finding  that  the  fire  in  plaintiff's 
warehouse  was  caused  by  sparks  from  the  defendant's  locomo- 
tive. This,  however,  was  not  sufficient  to  authorize  a  recovery 
against  the  defendant,  and  the  latter  "  could  not  be  made  liable 
for  the  destruction  of  the  house  upon  the  adjoining  lot,  except 
upon  proof  of  negligence  in  the  management  or  condition  of 
its  engines.  The  action  in  such  a  case  is  based  upon  negli- 
gence, and  a  railroad  company  cannot  be  made  liable  for  the 
unavoidable  or  usual  consequences  of  the  proper  operation 
of  its  road  to  adjacent  property."  {Flinn  v.  N.  Y,  C,  <&  IL  H, 
Ji.  li,  Co.y  142  N.  Y.  11.)  But  while  it  was  necessary  for  the 
plaintiff  to  affirmatively  establish  negligence  on  the  part  of 
the  defendant,  either  in  the  condition  or  in  the  operation  of 
its  engine,  for  which  the  mere  occurrence  of  the  fire  was  not 
sufficient,  it  was  not  necessary  that  he  should  prove  either 
the  specific   defect    in   the   engine  or  the   particular  act  of 
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miscondnct  in  its  management  or  operation  constituting  the 
negligence  causing  the  injury  complained  of.     It  was  suf- 
ficient if  the  plaintiff  proved  facts  and  circumstances  from 
which  the  jury  might  fairly  infer  that  the  engine  was  either 
defective  in  its  condition  or  negligently  operated.     The  emis- 
sion of  sparks  uuQsual  in  quantity  or  character,  or  of  an  extra- 
ordinary size,  such  as  would  not  be  emitted  from  well-con- 
structed locomotives  in  proper  repair,  would  justify  the  jury 
in  inferring  negligence,  and  though  not  shifting  the  burden 
of  proof,  would  cast  upon  the  defendant  the  duty  of  explana- 
tion.    {Field  V.  iT.  Y.  a  R.  R.,  32  N.  Y.  339 ;  Bedell  v. 
Lmig  Island  Railroad  Co.^  44  N.  Y.  369 ;  Flinn  v.  N.  Y\ 
C,  i&  IL  R.  R.  R.  Co.^  supra ;  McCaig  v.  Erie  Railway 
Co,y  8  Hun,  599.)     The  plaintiff's  proof  showed  that  defend- 
ant's engine  had  thrown  out  sparks  the  size  of  a  pea  bean  a 
distance  of  several  rods  sufficiently  heated  after  being  carried 
that  distance  to  set  grass  and  fences  on  fire.     The  excluded 
questions  put  to  the  witnesses,  had  they  been  answered,  might 
have  shown  that  sparks  or  coals  of  the  character  described 
would  not  have  been  emitted  by  locomotives  having  proper 
appliances  and  in  good  repair.     Indeed,  we  do  not  see  how 
the  plaintiff  could  establish  the  defendant's  liability  by  cir- 
cumstantial evidence  in  any  other  manner  than  that  which  he 
attempted  to  pursue ;  that  is  to  say,  jirst^  by  proof  of  thje 
quantity,  size  and  character  of  the  sparks  actually  thrown  out 
by  the  engine ;  second^  by  proof  by  experts  that  sparks  of  such 
character  would  not  be  emitted  from  an  engine  in  proper 
repair.     The  witnesses  to  whom  the  questions  were  put  were 
locomotive  engineers  and  competent  to  testify  to  facts  within 
their  observation  and  experience.     The  propriety  of  similar 
questions  was  upheld  in  Brush  v.  Long  Island  R,  R.  Co.  (10 
App.  Div.  535 ;  affirmed,  158  N.  Y.  742),  and  in  Jamieson  v. 
N.    T.   cfe  Rockaway  Beach  Ry.  Co,   (11  App.  Div.  50; 
affirmed  on  opinion  below,  162  N.  Y.  630).     We  have  to 
make  this  qualification  as  to  the  second  of  the  two  questions 
referred  to.     That  question  is  objectionable,  in  that  it  calls 
for  an  opinion  as  to  whether  the  heat  in  a  spark  thrown  a 
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distance  of  fifty  to  seventy-five  feet  from  a  locomotive  in 
proper  condition  would  ignite  anything  along  the  road.  The 
liability  of  ignition  would  depend  on  the  material  or  substance 
along  the  line  of  the  road  upon  which  the  .sparks  might  fall 
as  well  as  the  conditions  of  those  substances  at  the  particular 
time.  This  was  not  a  proper  subject  for  expert  evidence,  at 
least  from  the  particular  experts  on  the  stand  as  witnesses. 
Those  witnesses,  however,  might  properly  testify  as  to  the 
condition  of  sparks  or  cinders  thrown  to  such  a  distance; 
whether,  in  their  observation  and  experience,  live  or  burning 
sparks  would  have  been  carried  so  far  if  the  engine  was  in 
proper  order.  It  is  doubtful  whether  the  defendant's  objec- 
tion fairly  raised  the  point  in  which  we  regard  the  question  as 
objectionable.  It  is,  however,  not  necessary  to  pass  upon  this, 
as  we  think  the  question  whether  a  locomotive,  in  proper 
repair  and  condition,  would  have  emitted  sparks  as  large  as 
those  shown  to  have  been  thrown  out  by  the  locomotive  which 
caused  the  fire,  was  clearly  proper  and  its  exclusion  error. 
We  cannot  say  that  this  error  was  harmless ;  on  the  contrary, 
we  are  of  opinion  that  the  evidence  for  the  plaintiff,  meagre 
as  it  was,  if  supplemented  by  the  excluded  testimony,  would, 
in  the  absence  of  proof  or  explanation  on  the  defendant's 
part,  require  the  case  to  be  submitted  to  the  jury. 

The  judgment  of  the  trial  court  and  the  Appellate  Division 
should  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

Parker,  Ch.  J.,  Bartlett,  MARTiKand  Vann,  JJ.,concur; 
Gray  and  Werner,  JJ.,  not  sitting. 

Judgment  reversed,  etc. 
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Dr.  David  Kennedy  Corporation,  Respondent,  v.  David 
Kennedy,  Appellant. 

1.  EqUXTY  —  CORFORATB  MaIL  AdDBB88ED  TO  INDIVIDUAL  —  DISTRIBU- 
TION BY  Referee.  Where  one  engaged  in  the  manufacture  and  sale  of 
certain  proprietary  medicines  sells  to  a  corporation  his  business  and  the 
sole  and  absolute  and  only  right  to  use  his  name  and  address,  viz.,  the 
names,  ''Dr.  David  Kennedy  of  Rondout,  N.  Y.,  or  Dr.  D.  Kennedy, 
Rondout,  N.  T.,  in  connection  with  the  manufacture  of  proprietary  medi- 
cines," which  business  was  largely  carried  on  by  advertising  and  corre- 
spondence under  such  names,  the  purchaser  has  the  absolute  right  and 
property  in  such  names  and  addresses,  and  the  sole  right  to  use  the  same 
in  the  business;  and  where  it  subsequently  appears  that  the  seller  is  receiv- 
ing and  opening  letters  belonging  to  the  corporation,  addressed  in  the  forms 
aforesaid,  such  acts  are  properly  restrained  by  injunction;  but  the  par- 
ties by  their  contract  having  made  it  difficult  to  so  separate  the  letters  as 
to  give  each  his  or  its  own,  where  their  relations  are  so  unfriendly  that 
neither  should  be  allowed  to  receive  and  open  letters  of  a  confidential 
character  intended  for  the  other,  a  referee  should  be  appointed  with  power 
to  receive,  open  and  read  all  letters  sent  to  such  names  and  addresses, 
and  to  make  prompt  distribution  of  the  same  according  to  their  true 
destination. 

2.  Appeal— Referee's  Report,  when  Treated  as  "Short  Decis- 
ion " — Reversal  by  the  Appellate  Division  upon  the  Law.  Where 
the  report  of  a  referee,  although  covering  several  printed  pages,  contains 
a  blending  of  certain  facts  found  with  his  opinion  stating  the  grounds 
upon  which  the  issues  were  decided,  it  must  be  treated  as  a  short  decision 
under  section  1022  of  the  Code  of  Civil  Procedure,  and  under  such  decis- 
sion  the  Appellate  Division  is  required  to  assume  that  the  referee  found 
every  fact  and  conclusion  of  law  necessary  to  siiStain  it  which  the  evi- 
dence warrants,  and  where  it  was  necessary  for  him  to  find  certain  facts 
and  conclusions  of  law  in  order  to  sustain  his  decision,  and  there  is  no 
evidence  to  warrant  them,  it  constitutes  legal  error  requiring  the  Appel- 
late Division  to  reverse  upon  the  law. 

8w  Question  not  Raised  Below.  In  a  suit  to  restrain  an  individual^ 
in  whose  name  a  corporation  conducts  its  business  of  making  and  selling 
proprietary  remedies,  from  receiving  and  opening  mail  addressed  to  him, 
a  defense  that  the  use  by  the  corporation  of  the  labels,  wrappers,  pam- 
phlets and  other  forms  of  advertising,  is  a  misrepresentation  to  the  public 
and  a  fraud  which  equity  will  suppress,  cannot  be  presented  on  appeal 
when  not  pleaded  or  raised  below. 

Dr.  David  Kennedy  Corp,  v.  Kennedy,  36  App.  Div.  599,  modified. 

(Argued  November  27,  1900;  decided  January  22,  1901.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  27,  1899,  upon  an  order  reversing  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  complaint 
upon  the  merits  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  D.  Brirmier  and  John  W,  Searing  for  appellant. 
The  use  of  his  name,  granted  by  the  defendant  in  the  bill  of 
sale,  was  a  limited  use,  expressly  defined.  {Brovm  Ohemical 
Co.  V.  Meyer,  139  U.  S.  544.)  The  sale  of  the  good  will  of 
the  business  did  not  carry  with  it  the  right  to  use  the  names 
as  substitutes  for,  or  in  addition  to,  the  name  of  the  plaintiff 
corporation  in  correspondence  through  the  mail.  (Story  on 
Partnership,  §  99 ;  GruttweU  v.  Lye,  17  Ves.  Jr.  335  ;  Wedder- 
hum  V.  Wedderhum,  22  Beav.  104 ;  Vonderhank  v.  Schmidt, 
15  L.  R.  A.  462 ;  Fenn  v.  Bollis,  7  Abb.  Pr.  202 ;  Johnson  v. 
Friedhoff,  7  Misc.  Hep.  484 ;  Howe  v.  Searing,  6  Bosw.  354 ; 
19  How.  Pr.  14 ;  10  Abb.  Pr.  264 ;  Reeves  v.  Denicke,  12 
Abb.  Pr.  [N.  S.]  92.)  To  subject  Dr.  Kennedy's  private  mail 
to  the  scrutiny  of  the  plaintiff  is  a  greater  wrong  than  any 
that  could  be  occasioned  by  permitting  him  to  receive  all  mail 
addressed  to  him.  {Croft  v.  Day,  7  Beav.  84;  HoUoway  v. 
HoUovoay,  13  Beav.  209 ;  Brown  Chemical  Co.  v.  Meyer ^  139 
U.  S.  540.)  The  judgment  of  the  Appellate  Division  counte- 
nances fraudulent  practices  by  allowing  the  plaintiff  to  prac- 
tice medicine  in  the  defendant's  name.  The  object  of  the 
action  is  to  obtain  judicial  sanction  for  unlawful  acts  of  the 
plaintiff.  The  plaintiff  does  not  come  into  a  court  of  equity 
with  clean  hands.  {Roxie  v.  Chaney,  143  Mass.  592; 
Browne  on  Trade  Marks  [2d  ed.],  §  71 ;  Pedding  v.  How, 
Cox's  Am.  Trade  Mark  Gas.  60 ;  Fetridge  v.  Wells,  4  Abb. 
Pr.  144;  Hobhs  v.  Francais,  19  How.  Pr.  567  ;  P.  3^g.  Co. 
V.  P.  M.  P.  Co,,  135  N.  T.  24 ;  Koehler  v.  Sanders,  122  N. 
Y.  76;  CuOer  v.  G.  B.  Co.,  36  App.  Div.  362;  Z.  C.  Co.  v. 
A.  C.  C.,4DeG.,J.&S.  137.) 
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Howard  Ghipp  and  De  Witt  lioosa  for  respondent.  Under 
the  bill  of  sale  the  plaintiff  took  the  exclusive  right  to  use  the 
address  "  Dr.  David  Kennedy,  Eondout,  K  Y.,"  and  «  Dr.  D. 
Kennedy,  Kondout,  N.  T.,"  as  a  form  of  address  to  it,  and  to 
receive  all  letters  addressed  in  those  forrns.  {French  y. Gar- 
hart,  1  K  Y.  96 ;  Blumer  v.  Dyer,  84  Hun,  91 ;  Clark  v. 
Deooe,  124  K  Y.  120;  1  lindley  on  Part.  [5th  ed.]  444,445 ; 
2  Bates  on  Part.  §§  657,  669,  671 ;  Blachman  v.  Strik&r,  142 
N.  Y.  555.)  By  the  bill  of  sale  the  defendant  parted  with  the 
use  of  his  name,  so  far  as  the  use  of  tliat  name  in  the  forms 
mentioned  in  the  bill  of  sale  was  connected  with  the  business 
as  a  form  of  address.  (6  Wait  Act.  &  Def.  25  ;  OiUa  v.  Hal, 
Cox's  Am.  Trade  Mark  Cas.  596 ;  Ayer  v.  BaU,  3  Brews. 
[Penn.]  509  ;  Prdbaaco  v.  Bruyn,  1  Mo.  App.  241 ;  FUJcins 
v.  Blachmari,  13  Blatchf.  440 ;  Le  Page  Co,  v.  R.  G.  Co.,  61 
Fed.  Kep.  941 ;  C.  8.  IL  Co.  v.  IL  S.  Co.,  144  N.  Y. 
462 ;  CasweU  v.  Hazard,  121  N.  Y.  484 ;  Frazer  v.  F. 
Z.  Co.,  121  111.  147 ;  Wood  v.  People,  1  Hun,  384.)  The 
so-called  medical  letters  are  as  much  plaintiff's  property 
as  are  those  on  other  business  of  the  plaintiff.  *  {Brett  v.  Ebel, 
29  App.  Div.  256.)  The  point  that  plaintiff  does  come  into 
equity  with  clean  hands  may  not  be  raised.  Neither  the  facts 
upon  which  this  supposed  defense  rests  have  been  pleaded, 
nor  is  any  such  defense  set  up  or  even  intimated  by  the  answer. 
Such  a  defense  must  be  pleaded  to  be  available.  (Abb.  Tr. 
B.  on  Plead.  802,  §  1027 ;  Adams  v.  L  Nat.  BanJc,  116  N. 
T.  606 ;  Beich  v.  Cochram,,  151  N.  Y.  129  ;  O'TooU  v.  Oar- 
vtn,  1  Hun,  92,  95  ;  Hall  v.  C  S.  B.  Co.,  30  Hun,  375 ; 
Brazill  V.  Isham,  12  N.  Y.  9 ;  Bu?m8tde  v.  Matthews,  54 
N.  Y.  78 ;  Quinlan  v.  Welch,  141  N.  Y.  158 ;  Martin  v. 
Home  Bank,  160  N.  Y.  191 ;  Greene  v.  Smith,  160  N.  Y. 
533  ;  Hennessy  v.  Wheeler,  69  N.  Y.  272.) 

Baktlett,  J.  This  is  a  suit  in  equity  where  the  plaintiff 
corporation  seeks  to  secure  the  delivery  of  mail  matter  to  its 
proper  officers  and  to  enjoin  the  defendant  from  interfering 
therewith ;  the  complaint  also  asks  a  judgment  for  damages. 
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About  the  year  1875,  the  defendant,  who  was  a  practicing 
physician  in  the  city  of  Kingston,  Ulster  county,  established 
the  business  of  making  and  selling  proprietary  remedies ;  he 
advertised  extensively  ;  the  business  was  almost  entirely  con- 
ducted through  the  mails,  and  became,  ultimately,  very  profit- 
able. Advertisements  and  pamphlets  were  sent  out  which 
referred  to  some  eight  distinct  remedies  that  were  compounded 
by  Dr.  David  Kennedy  of  Rondout,  N.  Y.,  and  each  was 
alleged  to  cure  some  particular  disease  or  diseases.  In  this 
manner  it  was  suggested  to  the  public  that  a  sample  of  the 
particular  remedy  desired  would  be  sent  to  any  person  on 
application ;  and,  also,  that  letters  might  be  addressed  to  Dr. 
Kennedy  describing  the  condition  of  the  patient  and  he  would 
prescribe  without  making  any  charge  therefor.  The  effect  of 
this  mode  of  advertising  was  that  the  defendant  received  a 
large  number  of  letters  from  different  parts  of  the  country, 
wherein  the  writers  described  their  physical  condition  and 
thereupon  the  defendant  would  recommend  some  one  of  the 
remedies  as  appropriate  to  the  case.  This  system  of  free 
consultation  wa^a  device  to  enable  the  defendant  to  sell  his 
remedies. 

The  defendant  conducted  this  business  for  about  fifteen 
years,  his  mail  matter  being  addressed  to  him  as  Dr.  David 
Kennedy,  or  Dr.  D.  Kennedy,  Rondout,  N.  Y. 

In  the  year  1890  the  defendant  concluded  to  turn  his  busi- 
ness into  a  corporation  and  thereupon  the  plaintiff  company 
was  organized.  The  defendant  executed  and  delivered  to  the 
corporation  a  bill  of  sale  of  all  the  personal  property  in  Lis 
former  business  including  the  good  will,  which  was  transfer- 
red by  the  following  provision  of  the  instrument :  "  Also,  the 
'  Good- Will '  of  the  business  of  Dr.  David  Kennedy  now  car- 
ried on  by  me  at  Rondout,  K.  Y.,  with  the  sole  and  absolute 
and  only  right  to  use  the  names  '  Dr.  David  Kennedy  of  Ron- 
dout, N.  Y.,  or  Dr.  D.  Kennedy,  Rondout,  N".  Y.,*  in  connec- 
tion with  the  manufacture  of  proprietary  medicines,  hereby 
granted  and  sold  by  me  to  the  said  corporation ;  and  also  all 
articles  of  office  furniture  and  implements  used  in  the  mana- 
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facture  of  the  Favorite  Remedy  and  the  other  preparations  as 
aforesaid ;  and  I  do  hereby  agree,  in  consideration  of  such 
payment  of  one  hundred  and  fifty  thousand  dollars,  as  afore- 
said, to  execute  and  deliver  any  other  or  further  paper  the 
said  corporation  may  be  advised  is  necessary  and  requisite  to 
convey  and  vest  more  fully  in  the  said  corporation  all  my 
right,  title  and  interest  of,  in  and  to  any  or  all  of  the  said 
property  or  business  hereby  sold  or  intended  to  be  sold  to  tlie 
said  *  Dr.  David  Kennedy  Corporation.' " 

For  about  seven  years  after  the  organization  of  the  corpora- 
tion the  defendant  was  its  president  and  the  owner  of  one- 
third  of  its  stock ;  the  mail  matter  of  the  company,  which 
came  addressed  to  Dr.  David  Kennedy  of  Rondout,  N.  Y.,  or 
Dr.  D.  Kennedy,  Rondont,  N.  T.,  was  placed  in  the  post 
office  box  of  the  corporation.  When  this  mail  was  delivered 
at  the  office  of  the  company  the  private  letters  of  the  defend- 
ant were  opened  by  him,  and  the  balance  of  the  mail  matter, 
which  included  the  medical  or  patients'  lettere,  was  dealt  with 
by  the  corporation  in  the  duo  course  of  business. 

In  January,  1898,  the  defendant  was  deposed  as  president 
of  the  plaintiff  company,  and  thereupon  he  removed  his  office, 
which  had  been  located  in  the  general  offices  of  the  corpora- 
tion, and  practically  severed  his  personal  relations  with  the 
business. 

Some  two  weeks  after  this  event  the  defendant  directed  the 
superintendent  of  the  Rondout  post  office  to  deliver  the  entire 
corporate  mail,  addressed,  as  already  stated,  to  him ;  this  was 
done  for  two  or  three  weeks,  when  the  post  office  department 
at  Washington  countermanded  the  order  of  the  local  official, 
and  the  former  mode  of  delivery  to  the  corporation  was 
restored.  A  little  later  the  department  at  Washington  reversed 
this  last  order  and  directed  that  the  entire  corporate  mail, 
addressed  as  aforesaid,  should  be  delivered  to  the  defendant. 
Thereupon  this  suit  was  commenced.  The  case  was  tried 
before  a  referee  and  resulted  in  a  dismissal  of  the  complaint. 
The  report  of  the  referee,  after  quoting  from  the  bill  of  sale, 
states  as  follows  :  *'  Here  the  express  terms  of  the  instrument 
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limit  or  extend  no  further  than  a  grant  of  the  right  to  plain- 
tiff to  use  the  title  Dr.  David  Kennedy  and  Dr.  D.  Kennedy 
of  Rondout,  N.  Y.,  in  connection  with  the  manufacture  (and 
by  fair  construction  with  the  advertising  and  sale)  of  the 
eight  enumerated  remedies.  The  plaintiff  thereby  acquired 
the  right,  according  to  tlie  manifest  intent  of  the  agreement, 
to  use  these  titles  in  their  manufacture  and  sale  of  the  reme- 
dies acquired  by  them  as  an  assurance  to  the  public  that  they 
were  genuine  preparations  of  the  defendant,  and  thus  to  avail 
themselves  of  the  success  and  pecuniary  value  which  attached 
to  these  remedies  as  the  genuine  productions  as  known  and  as 
theretofore  sold  by  the  defendant.  In  every  other  connection 
and  for  all  purposes  the  defendant  retained  a  full  and  perfect 
right  to  the  use  of  his  own  name  and  address  as  if  no  transfer 
had  been  made  to  the  plaintiff." 

Under  this  construction  of  the  bill  of  sale  and  the  dismissal 
of  the  complaint,  the  referee  practically  held  that  the  corpora- 
tion never  acquired  the  right  to  take  from  the  post  oflSce  the 
mail  matter  directed  to  Dr.  David  Kennedy  of  Eondout,  N. 
Y.,  or  Dr.  D.  Kennedy,  Rondout,  N.  Y.,  which  was  one  of 
the  most  important  factors  in  conducting  its  business.  The 
result  was  that  the  plaintiff  company  could  only  receive  sucli 
portion  of  its  mail  matter  as  the  defendant  determined  was 
proper  after  his  personal  inspection  —  this  being  the  position  of 
the  parties  under  the  final  ruling  of  the  post  office  department. 

The  Appellate  Division  reversed  the  judgment  entered  upon 
the  report  of  the  referee,  and  held  in  substance  that  the  plain- 
tiff has  the  absolute  right  and  property  in  the  names  and 
address  of  Dr.  David  Kennedy  of  Rondout,  N.  Y.,  and  Dr. 
D.  Kennedy,  Rondout,  N.  Y.,  and  to  the  sole  right  to  use  the 
same  in  the  business,  unless  in  addition  to  such  form  of  address 
some  additional  mark  or  word  indicates  that  the  same  is 
intended  for  the  defendant  personally ;  also,  that  the  plaintiff 
has  the  right  to  receive  and  open  all  letters,  packages  and 
mail  matter  addressed  in  the  forms  aforesaid  which  have  been 
or  may  hereafter  be  received  in  the  post  office  in  the  city  of 
Kingston  and  at  the  post  office  or  station  of  such  Kingston 
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poet  office,  known  as  the  Eondout  station  in  the  said  city, 
without  interference  therewith  by  defendant  or  any  other 
pereon  in  his  employ  or  interest.  The  court  also  ordered  that 
an  injunction  issue  enjoining  and  restraining  the  defendant  in 
the  premises  and  directing  that  plaintiff  on  receiving  mail 
matter  of  defendant  shall,  without  opening  the  same,  when 
practicable,  forthwith  deliver  it  to  defendant. 

We  agree,  in  the  main,  with  the  judgment  of  the  learned 
Appellate  Division,  but  differ  as  to  the  manner  in  which  the 
mail  matter  should  be  examined  and  distributed. 

The  judgment  appealed  from  gives  to  the  plaintiff  "  the 
right  to  first  receive  and  open  all  letters,  packages  and  mail 
matter  of  all  kinds  "  addressed  to  "  Dr.  David  Kennedy  of 
Kondout,  N.  T.,  and  Dr.  D.  Kennedy  of  Eondout,  N.  Y." 
In  some  cases  this  would  work  injustice  to  the  defendant  by 
allowing  strangers  to  read  letters  of  a  confidential  character 
which  were  intended  only  for  him.  At  the  same  time  it 
would  be  unjust  to  the  plaintiff  to  allow  the  defendant  to  open 
and  read  letters  intended  only  for  it  and  to  thus  discover  the 
secrets  of  its  business.  The  parties  by  their  contract  have 
made  it  difiicult  to  so  separate  the  letters  addressed  as  above 
as  to  give  to  each  his  or  its  own,  because  the  ambiguity  is  not 
provided  for  and  it  can  be  solved  only  by  reading  the  letters 
and  thus  ascertaining  to  whom  the  writers  intended  they 
should  go.  The  rights  of  the  parties  require  that  neither 
should  read  a  letter  intended  for  the  other,  and,  in  view  of  the 
feeling  that  prevails,  that  neither  should  depend  upon  the 
good  faith  of  the  other  in  order  to  get  what  it  or  he  is  entitled 
to.  The  best  way  out  of  the  difiiculty,  as  it  now  seems  to  us, 
is  to  so  modify  the  judgment  below  as  to  authorize  either 
j>arty,  upon  notice  to  the  other,  to  apply  at  Special  Term  for 
the  appointment  of  a  referee  with  power  to  receive,  open  and 
read  all  letters  of  the  kind  in  question,  with  proper  instruc- 
tions for  ascertaining  from  their  contents  their  true  destina- 
tion and  making  prompt  distribution  thereof  accordingly. 
The  Special  Term  should  fix  the  compensation  of  the  referee, 
apportion  the  payment  thereof  between  the  parties  and  require 
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them  to  comply  therewith.  It  should  also  require  each  party  to 
execute  forthwith  a  consent  in  due  form  that  the  referee  shall  so 
receive,  open  and  read  such  letters  and  make  such  other  regu- 
lations to  guide  the  referee  and  protect  the  parties  as  may  be 
agreed  to  or  determined  upon  after  hearing  the  suggestions 
of  counsel.  The  order  of  the  Special  Term,  and  such  others 
as  may,  in  its  wisdom,  be  afterwards  made  supplemental 
thereto,  should  be  annexed  to  the  judgment  roll  and  form  a 
part  of  the  judgment,  but  the  same  should  be  treated  as  an 
order  for  the  purpose  of  review. 

We  deem  it  proper  to  make  a  few  further  suggestions  to  aid 
the  Special  Term  and  the  referee  in  the  discharge  of  their 
respective  duties  in  the  promises. 

As  the  order  of  the  Appellate  Division,  reversing  the  judg- 
ment entered  upon  the  report  of  the  referee,  does  not  state 
that  the  reversal  was  upon  the  facts,  we  are  confined  to  the 
consideration  of  questions  of  law. 

In  this  case  we  have  been  compelled  to  read  the  record  in 
order  to  determine  whether  the  conclusions  of  law  are  justi- 
fied by  the  facts  found,  and,  also,  whether  any  material  find- 
ing of  fact  is  without  any  evidence  to  support  it.  {National 
Harrow  Co.  v.  Bement  (&  Sons^  163  N.  T.  505.) 

Notwithstanding  the  report  of  the  referee  covers  several 
printed  pages,  we  regard  it  as  a  short  decision  under  the  exist- 
ing practice,  as  it  contains  a  blending  of  certain  facts  found, 
with  the  opinion  of  the  referee,  in  which  he  states  the  grounds 
upon  which  the  issues  were  decided,  as  he  was  entitled  to  do. 
(Code  of  Civil  Pro.  §  1022.) 

The  Appellate  Division  were,  therefore,  required  to  dssume 
that  the  referee  found  every  fact  and  conclusion  of  law  neces- 
sary to  sustain  his  views  of  the  case  which  the  evidence  war- 
ranted. This  being  so,  it  follows  that  the  referee,  in  order  to 
dismiss  the  complaint,  must  be  deemed  to  have  found  the 
necessary  facts  and  conclusions  of  law  that  would  entitle  the 
defendant,  since  his  withdrawal  from  the  corporation,  to 
claim,  receive  and  retain  the  so-called  medical  or  patients' 
lettei-s. 
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As  there  is  no  evidence  to  warrant  such  findings  and  con- 
clusions they  constitute  legal  error  which  required  the  Appel- 
late Division  to  reverse  on  the  law. 

The  evidence  is  undisputed  that  the  success  of  this  business 
was  due  to  the  system  of  advertising,  of  which  these  medical 
or  patients'  letters  were  a  part,  and  that  said  system  was  con- 
tinued by  the  corporation  with  the  full  knowledge,  consent 
and  urgent  advice  of  the  defendant.  It  also  appears  by  the 
uncontradicted  evidence  that  this  system  of  advertising  was  a 
mere  business  device,  as  we  have  already  pointed  out,  and  it  is 
clear  that  in  no  legal  sense  was  the  relation  of  doctor  and 
patient  established  between  the  purchaser  of  these  remedies 
and  the  defendant,  or  his  corporate  successor  in  business.  It, 
therefore,  follows  that  the  plaintiff  corporation  is  entitled,  at 
the  hands  of  the  referee,  to  all  the  medical  or  patients'  letters 
that  clearly  or  reasonably  refer  to  the  business  of  the  corpora- 
tion in  the  sale  of  its  proprietary  remedies,  although  addressed 
to  Dr.  David  Kennedy  or  Dr.  D.  Kennedy,  Rondout,  N.  Y. 

The  referee  is  to  bear  in  mind  that  the  plaintiff  has  the  sole 
right  and  property  in  the  names  and  address  "  Dr.  David 
Kennedy  of  Rondout,  N.  Y.,  and  Dr.  D.  Kennedy  of  Ron- 
dout, N.  Y.,"  and  the  sole  right  to  use  the  same  in  the  busi- 
ness involved  in  this  litigation  of  making,  advertising  and  sell- 
ing the  medicines  and  remedies  named  in  the  contract,  unless 
in  connection  with  such  form  of  address  some  additional  mark 
or  word,  either  on  the  envelope  or  in  the  letter,  indicates  that 
the  same  is  intended  for  the  defendant  personally. 

In  conclusion  it  is  proper  that  we  should  refer  to  a  point 
that  the  learned  counsel  for  the  defendant  and  appellant  raised 
in  this  court  for  the  first  time.  It  is  thus  stated  in  his  brief : 
"The  judgment  of  the  Appellate  Division  countenances 
fraudulent  practices  by  allowing  the  plaintiff  to  practice  medi- 
cine in  the  defendant's  name.  The  object  of  the  action  is  to 
obtain  judicial  sanction  for  unlawful  acts  of  the  plaintiff.  The 
plaintiff  does  not  come  into  a  court  of  equity  with  clean  hands." 

If  this  point  dealt  only  with  the  charge  that  the  decision  of 
the  Appellate  Division  allows  the  plaintiff  to  practice  medicine 
46 
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in  tlie  defendant's  name,  it  wonld  not  be  necessary  to  further 
consider  it,  as  we  have  decided  that  no  such  result  is  presented 
by  this  record.  It  is,  however,  claimed  in  substance  that  the 
use  by  plaintiff  of  the  labels,  wrappers,  pamphlets  and  other 
forms  of  advertising,  which  were  expressly  included  in  the 
bill  of  sale,  is  a  misrepresentation  to  the  public  and  a  fraud 
which  a  court  of  equity  will  suppress. 

This  defense  is  not  pleaded,  was  not  raised  in  any  way  at 
the  trial,  or  in  the  Appellate  Division,  and  it  cannot  be  pre- 
sented for  the  first  time  in  this  court.  {BraziU  v.  laham^  12 
N".  Y.  9 ;  Biirnside  v.  Matthews^  54  N.  Y.  78 ;  Adams  v. 
Irvirig  Natl.  Bank,  116  N.  Y.  606;  Quinlan  v.  Wdch,  1+1 
N.  Y.  158 ;  Eeich  v.  Cochran,  151  N.  Y.  122,  129,  and  cases 
cited ;  Martin  v.  Home  Bank,  160  N.  Y.  199.) 

The  judgment  appealed  from  should  be  modified,  as  stated 
in  this  opinion,  and  as  thus  modified  afiirmed,  without  costs  in 
this  court  to  either  party.  The  order,  if  not  agreed  upon  by 
the  parties,  to  be  settled  by  Baetlett,  J.,  upon  a  notice  of 
five  days. 

Parker,  Ch.  J.,  IIaight,  Martin,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
The  President,  Managers  and  Company  of  the  Dela- 
ware AND  Hudson  Canal  Company,  Appellant. 

Railroad  Law  —  Board  op  Railroad  Commissioners.  The  provision 
of  the  Railroad  Law  (L.  1890,  ch.  565,  §  161)  that  the  board  of  raihroad 
commissioDers  may  recommcDd  repairs  and  changes  upon  any  railroad  in 
the  state,  if  in  their  judgment,  "  after  a  careful  personal  examination  of 
the  same,"  it  shall  appear  necessary,  should  not  be  so  narrowly  or  tech- 
nically  construed  as  to  prevent  the  board  from  availing  themselves  of  the 
expert  or  general  knowledge  of  an  inspector  employed  by  it,  io  a  case 
where,  in  a  proceeding  to  compel  the  erection  by  a  railroad  company  of  a 
freight  depot  at  a  certain  place,  it  appears  that  the  board  caused  a  personal 
inspection  of  the  premises  to  be  made  through  its  inspector,  but  did  not 
adopt  his  report  and  reserved  to  themselves  the  power  of  independent 
action  in  the  premises,  where  the  question  was  as  to  whether  a  depot  at 
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another  place  was  so  situated  as  to  meet  the  demands  of  shippers  at  the 
place  in  question,  and  if  not,  as  to  whether  the  volume  of  freight  ship- 
ments ever  the  railroad  to  and  from  such  place  was  sufficient  to  justify 
the  erection  of  the  proposed  depot;  under  such  circumstances,  the  failure 
to  make  a  personal  examination  of  the  premises  does  not  affect  the  juris- 
diction of  the  board  to  act. 
People  V.  JMawcMre  dh  Hudson  Canal  Co.,  83  App.  Div.  120,  affirmed. 

(Argued  December  6,  1900;  decided  January  22,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
22,  1898,  affirming  a  judgment  of  Special  Term  awarding  a 
peremptory  writ  of  mandamus  requiring  the  defendant  to 
forthwith  erect  a  freight  station  at  the  village  of  West  Troy 
(now  city  of  Watervliet). 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lewis  E,  Carr  for  appellant.  The  recommendation  of  the 
board  of  railroad  commissioners  cannot  be  upheld  and  enforced, 
because  it  appears  upon  its  face  that  the  commissioners  did 
not,  in  making  it,  act  or  proceed  in  obedience  to  the  pro- 
visions of  the  statute,  as  no  personal  examination  was  ever 
made  by  them.  (L.  1890,  ch.  565,  §  161 ;  Newton  v.  Bron- 
sojij  13  N.  Y.  587;  GrinneU  v.  Buchancm^  1  Daly,  538; 
Lewis  v.  IngersoU^  1  Keyes,  347 ;  People  ex  rel.  Loughran  v. 
Board  Ji.  R.  Comrs,,  158  K  Y.  421 ;  C.  C.  Bank  v.  Judsori, 
8  N.  Y.  254 ;  Dobson  v.  Pearce,  12  N.  Y.  156 ;  Roderigas 
v.  E.  R.  Sav.  Inst,  63  N.  Y.  460  ;  Brouon  v.  Mayor,  etc,,  3 
Hun,  685.) 

John  G.  Davies,  Attomey-Oeneral  {Edward  P.  Coyne  of 
counsel),  for  respondent. 

Babtlett,  J.  We  should  be  content  to  affirm  this  judgment 
on  the  opinion  of  the  learned  Appellate  Division  were  it  not 
for  the  fact  that  a  point  was  argued  at  our  bar  which  was  not 
considered  below. 

As  we  approve  and  adopt  the  opinion  of  the  Appellate 
JDivision,  we  shall  confine  our  discussion  to  this  one  point. 
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The  counsel  for  tlie  appellant  insists  that  the  recommenda- 
tion of  the  railroad  commissioners  cannot  be  upheld  and 
enforced  by  the  courts  because  it  appears  upon  its  face  that 
tliey  did  not,  in  making  it,  act  or  proceed  in  obedience  to  the 
provisions  of  the  statute. 

The  Eailroad  Law  (Laws  1890,  chap.  565)  provides  (§  161), 
in  regulating  the  powers  and  duties  of  the  railroad  commis- 
sioners, as  follows :  "If  .in  the  judgment  of  the  board,  after  a 
careful  personal  examination  of  the  same,  it  shall  appear  that 
repairs  are  necessary  upon  any  railroad  in  the  state,  or  that 
any  addition  to  the  rolling  stock,  or  any  addition  to  or  change 
of  the  station  or  station  houses,  or  that  additional  terminal 
facilities  shall  be  afforded,  or  that  any  change  of  the  rates  of 
fare  for  transporting  freight  or  passengers  or  in  the  mode  of 
operating  the  road  or  conducting  its  business,  is  reasonable 
and  expedient  in  order  to  promote  the  security,  convenience 
and  accommodation  of  the  public,  the  board  shall  give 
notice,"  etc. 

The  contention  of  the  appellant  is  that  the  commissioners 
failed  to  make  the  personal  examination  of  the  premises 
required  by  the  statute  and  that  this  omission  goes  to  the  juris- 
diction of  the  board  to  act. 

It  is  further  urged  that  this  defect  appears  upon  the  face 
of  the  papers  and  could  not  be  cured  by  oral  proof  or  by 
any  action  on  behalf  of  the  People  at  any  stage  of  the 
proceedings. 

In  support  of  this  last  suggestion  reference  is  made  to  the 
report  of  the  railroad  commissioners,  where  it  states  as  follows : 
"That  prior  to  such  hearing  the  board  caused  a  personal 
inspection  of  the  premises  to  be  made  through  its  inspector, 
the  report  of  which  is  on  file." 

It  is  also  argued  that  while  it  is  doubtful  if  the  report  advises 
the  erection  of  a  freight  depot,  but,  if  so,  it  was  not  at  the 
place  fixed  by  the  commission. 

This  narrow  and  technical  construction  of  the  statute  ought 
not  to  prevail. 

It  was  the  obvious  intention  of  the  legislature  to  impose 
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upon  the  i-ailroad  commissioners  the  duty  of  a  careful  per- 
sonal examination  of  the  subject  of  repairs  or  changes  upon 
which  they  were  to  act,  and  it  would  be  unreasonable  to 
hold  that  the  commissioners  could  not  avail  themselves  of  the 
expert  or  general  knowledge  of  inspectors  they  may  employ. 
If  repairs  of  the  roadbed  were  under  consideration  the  judg- 
ment of  a  disinterested  trackmaster  might  be  given  weight, 
as  the  opinion  of  one  unfamiliar  with  the  practical  operation 
of  a  railroad  would  be  of  little  or  no  value.  If  curves  were 
alleged  to  be  dangerous  or  bridges  insecure,  the  commission- 
ers would  naturally  call  iu  the  civil  engineer  and  the  bridge 
builder.  If  additional  rolling  stock  or  depots  were  deemed 
necessary  to  secure  the  convenience  and  accommodation  of 
the  public,  the  commissioners  would  avail  themselves  of  the 
knowledge  and  experience  of  unbiased  and  practical  railroad 
men  as  calculated  to  aid  them  in  reaching  a  just  conclusion. 

In  the  case  before  us  neither  the  formal  nor  informal  report 
of  the  inspector  was  adopted,  thus  showing  that  the  commis- 
sioners did  not  delegate  to  the  inspector  any  portion  of  their 
official  duty,  but  reserved  to  themselves  the  power  of  inde- 
pendent action  in  the  premises. 

"We  do  not  mean  to  intimate  that  there  may  not  be  pre- 
sented to  the  railroad  commissioners  a  case  where  the  statu- 
tory command  of  personal  examination  of  the  subject  may 
not  require  them  to  visit  and  inspect  the  locus  in  quo^  but  in 
the  case  at  bar  no  personal  examination  of  the  location  of  the 
freight  depot  was  necessary. 

The  litigated  question  was  whether  the  freight  depot  of  the 
defendant  at  Green  Island  was  so  situated  as  to  meet  the 
demands  of  freight  shippers  doing  business  in  West  Troy,  and 
if  not,  was  the  volume  of  freight  shipments  to  and  from  West 
Troy  over  the  railroad  of  the  defendant  sufficient  to  justify 
tlie  commissioners  in  recommending  that  the  defendant  erect 
a  freight  depot  in  West  Troy  ? 

This  question,  under  the  alternative  writ  of  mandamus,  was 
tried  before  a  learned  referee  who  decided  that  the  recom- 
mendation of  the  commissioners  that  a  freiglit  depot  should 
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be  erected  by  the  defendant  in  West  Troy  was  just  and 
reasonable. 

The  location  of  this  freight  depot,  if  it  was  to  be  built,  was 
not  a  matter  of  dispute. 

The  learned  counsel  for  the  defendant  states  in  his  brief  as 
follows :  "  It  was  conceded  by  the  defendant  that  when  the 
matter  of  a  freight  station  at  West  Troy  was  first  agitated,  the 
officers  of  the  company  expressed  a  willingness  to  build,  and 
bought  some  land  on  the  south  side  of  19th  street  with  the 
view  of  making  use  of  it  for  that  purpose,  but  when  the  mat- 
ter was  looked  into  more  carefully  it  was  foand  that  the  busi- 
ness that  would  be  likely  to  go  through  a  freight  house  would 
not  justify  the  expense  of  building  and  maintaining  it." 

This  fairly  states  the  situation  —  tlie  true  issue. 

The  trial  court  has  decided  that  the  freight  business  will 
justify  the  building  and  maintaining  of  a  freight  house,  and 
the  railroad  commissioners  have  recommended  its  ereetion 
upon  the  land  already  purchased  for  that  purpose  by  the 
defendant. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs,  on  the  above  opinion  and  the  opinion  below 

Cullen,  J.  I  concur  in  the  affirmance  of  the  judgment 
appealed  from.  I  concede  that  the  action  of  the  board  of 
railroad  commissioners  preliminary  to  the  notice  given  to  the 
railroad  company  must  be  in  substantial  compliance  with  the 
requirements  of  the  statute  or  the  recommendation  of  the 
board  cannot  be  enforced.  In  my  opinion,  the  statute  does 
not  require  that  there  shall  be  a  personal  inspection  by  the 
members  of  the  board  of  any  physical  objects.  The  statute 
reads :  ''  §  161.  Recommendations  of  board,  when  repairs  or 
other  changes  are  necessary. —  If  in  the  judgment  of  the  board, 
after  a  careful  pei*sonal  examination  of  the  same,  it  shall 
appear  that  repairs  are  necessary  upon  any  railroad  in  tlie 
state,  or  that  any  addition  to  the  rolling  stock,  or  any  addition 
to  or  change  of  the  station  or  station  houses,  or  that  additional 
terminal  facilities  shall  be  aff  jrded,  or  that  any  change  of  the 
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rates  of  fare  for  transporting  freight  or  passengers  or  in  the 
mode  of  operating  the  road  or  conducting  its  business,  is 
reasonable  and  expedient  in  order  to  promote  the  security, 
convenience  and  accommodation  of  the  public,"  etc.  Now, 
what  is  '^  the  same,"  a  personal  examination  of  which  on  the 
part  of  the  commissioners  is  required  by  the  statute  ?  Plainly 
the  subjects  which  are  subsequently  enumerated  —  whether 
repairs  are  necessary,  additions  to  the  rolling  stock,  addi- 
tions or  changes  in  the  station  houses,  changes  in  the  rates  of 
fare  for  freiglit  or  passengers  or  in  the  mode  of  operating  the 
road  or  conducting  its  business.  Certainly  some  of  these  sub- 
jects, such  as  the  rates  of  fare,  are  not  the  subject  of  inspec- 
tion or  perception  through  the  senses.  In  the  case  at  bar,  a 
view  of  the  premises  would  throw  but  little,  if  any,  light  upon 
the  question  presented  to  the  commissioners  for  determina- 
tion. The  propriety  of  requiring  the  defendant  to  erect  a 
freight  station  would  depend  principally  on  the  amount  of 
freight  oflEered  to  it  at  the  particular  point  for  transportation, 
not  on  a  single  day  or  at  the  particular  time  the  commission- 
ers might  visit  the  premises,  but  during  the  season  or  year. 
Information  as  to  these  dominant  facts  could  not  be  obtained 
by  any  inspection  of  the  railroad.  The  same  is  true  as  to  the 
question  of  the  adequacy  of  the  rolling  stock.  Looking  at 
the  engines  and  cars  would  throw  no  light  on  the  question 
whether  the  company  had  provided  sufficient  rolling  stock  for 
its  business.  In  my  opinion  the  personal  examination  required 
by  the  statute  is  not  to  be  construed  as  meaning  a  personal 
inspection  of  physical  objects,  but  a  personal  consideration  l)y 
the  commissioners  of  the  subject-matter  on  which  action  is 
sought 

Vann,  J.  (dissenting).  I  dissent,  because  the  railroad  com- 
missioners failed  to  make  a  personal  examination  of  the  locus 
ifh  quo  as  required  by  section  161  of  the  Railroad  Law,  which 
is  as  follows:  "§  161.  Recommendations  of  board,  wlien 
repairs  or  other  changes  are  necessary. —  If  in  the  judgment  of 
tlie  board,  after  a  careful  personal  examination  of  the  same, 
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it  shall  appear  that  repairs  are  necessary  upon  any  railroad  in 
the  state,  or  that  any  addition  to  the  rolling  stock,  or  any 
addition  to  or  change  of  the  station  or  station  houses,  or  that 
additional  terminal  facilities  shall  be  afforded,  or  that  any 
change  of  the  rates  of  fare  for  transporting  freight  or  pas- 
sengers or  in  the  mode  of  operating  the  road  or  conducting 
its  business,  is  reasonable  and  expedient  in  order  to  promote 
the  security,  convenience  and  accommodation  of  the  public, 
the  board  shall  give  notice  and  information  in  writing  to  the 
corporation  of  the  improvements  and  changes  which  they 
deem  to  be  proper,  and  shall  give  such  corporation  an  oppor- 
tunity for  a  full  hearing  thereof,  and  if  the  corporation  refuses 
or  neglects  to  make  such  repairs,  improvements  and  changes, 
within  a  reasonable  time  after  such  information  and  hearing, 
and  fails  to  satisfy  the  board  that  no  action  is  required  to  be 
taken  by  it,  the  board  shall  fix  the  time  within  which  the  same 
shall  be  made,  which  time  it  may  extend.  It  shall  be  the  duty 
of  the  corporation,  person  or  persons  owning  or  operating  the 
railroad  to  comply  with  such  decisions  and  recommendations 
of  the  board  as  are  just  and  reasonable.  If  it  fails  to  do  so 
the  board  shall  present  the  facts  in  the  case  to  the  attorney- 
general  for  his  consideration  and  action,  and  shall  also  report 
them  in  its  annual  or  in  a  special  report  to  the  legislature." 
(L.  1890,  ch.  565,  §  161.) 

The  power  of  the  board  to  decide  and  recommend  that  the 
change  in  question  should  be  made  is  derived  wholly  from  the 
section  quoted,  and  the  Supreme  Court  has  power  to  compel 
compliance,  as  authorized  by  the  next  section,  only  in  case  the 
board  has  proceeded  according  to  the  positive  requirements 
of  the  statute  in  making  the  decision  and  recommendation. 
(Id.  §  162.)  The  Supreme  Court  cannot  act  without  a  recom- 
mendation, and  if  the  recommendation  presented  was  made 
in  violation  of  law,  which  is  apparent  from  an  inspection 
thereof,  it  is  void  and  the  court  has  no  jurisdiction  to  issue  its 
writ  of  mandamus  to  compel  the  railroad  company  to  make 
the  change. 

The  decision  and  recommendation  in  question,  as  presented 
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to  the  Supreme  Court,  showed  upon  its  face  that  the  inspec- 
tion of  the  premises  was  made,  not  by  the  commissioners  in 
person,  but  through  an  agent  employed  by  them.  The  sub- 
ject was  not  left  to  presumption,  but  the  commissioners  fairly 
stated  in  their  decision  that  '^  the  board  caused  a  personal 
inspection  of  the  premises  to  be  made  through  its  inspector, 
the  report  of  which  is  on  file."  No  other  inspection  is  men- 
tioned either  in  the  decision  or  in  the  evidence,  although  the 
return  to  the  alternative  writ  presented  the  issue  and  cast 
upon  the  People  the  burden  of  showing  that  a  personal  exam- 
ination was  made,  if  such  were  the  fact. 

The  command  of  the  statute  with  reference  to  a  personal 
examination  is  not  directory  but  mandatory.  Two  investiga- 
tions are  required  before  the  court  can  compel  the  railroad 
company  to  make  the  proposed  change.  The  first  is  wholly 
exjiMirte,  while  the  second  is  after  notice  and  an  ^)pportunity 
to  be  heard.  The  first,  however,  unless  whoUj  negative- in 
result,  is  the  basis  of  an  important  decision,  for,  as  the  statute 
directs,  "  if,  in  the  judgment  of  the  board,  after  a  careful  per- 
sonal examination  of  the  same,  it  shall  appear  "  that  a  change 
16  necessary,  "  the  board  shall  give  notice  and  information  in 
writing  to  the  corporation  of  the  improvements  and  changes 
which  they  deem  to  be  proper."  The  decision  thus  made  on 
the  basis  of  a  personal  examination  stands  as  the  final  decision 
of  the  board,  and,  if  it  is  just  and  reasonable,  the  company 
must  comply  therewith,  unless,  at  the  hearing  which  may  be 
had,  it  is  able  to  "  satisfy  the  board  that  no  action  is  required 
to  be  taken  by  it."  No  further  decision  is  required  unless  the 
board  changes  its  mind,  except  to  simply  "  fix  the  time  within 
which  "  the  improvement  must  be  made. 

The  company  is  thus. required  to  comply  or  contest,  and,  if 
it  fails  to  do  either,  the  Supreme  Court  can  compel  compli- 
ance to  the  extent  that  the  recommendation  is  just  and  reason- 
able. Upon  the  application  for  this  purpose  "  the  findings  of 
the  board  shall  be  presumptive  evidence  of  the  facts  therein 
stated,  and  the  recommendations  of  the  board  shall  be  deemed 
pri/ma  facie  to  be  just  and  reasonable."  (§  162.)  If  the 
47 
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company  contests  tlie  matter,  it  has  to  meet  a  prima  facie 
case  already  established  by  the  ex  parte  investigation,  and  it 
lias  the  burden  of  satisfying  the  board  that  its  preliminary 
decision  was  wrong. 

As  the  first  investigation  may  lead  to  such  important 
results,  the  method  of  investigation,  so  far  as  provided  by 
statute,  should  be  strictly  complied  with.  The  only  method 
mentioned  is  "a  careful  personal  examination,"  which,  by 
express  command  of  the  statute,  must  be  made,  when  prac- 
ticable, as  it  was  in  this  instance.  While  other  sources  of 
information  may  be,  this  source  must  be  resorted  to.  When 
the  statute  says  "  personal  examination  "  it  means  an  exam- 
ination made  by  the  commissioners  or  some  of  them  in  pro- 
pria persona  of  the  place  where  the  proposed  improvement 
is  to  be  nmde.  The  power  exercised  by  them  was  delegated 
by  the  legislature,  whose  province  it  is,  in  the  first  instance, 
to  require  railroad  companies  to  erect  freight  depots  when 
deemed  proper.  This  power  was  delegated  with  the  express 
command  that  it  should  be  exercised  after  a  personal  exam- 
ination by  the  board.  It  thus  became  the  duty  of  the  com- 
missioners or  a  majority  of  them  to  personally  examine  the 
loctbs.  In  the  absence  of  express  authority  they  could  not 
delegate  that  power  to  another.  Delegatus  non  potest  dele- 
gare. When  a  power  belonging  exclusively  to  the  state  is 
delegated  by  the  legislature  to  a  board,  the  statute  must  be 
strictly  construed  and  the  method  of  procedure  provided  must 
be  strictly  followed.  (23  Amer.  &  Eng.  Encyc.  p.  394.)  In 
all  jurisdictions  this  is  so  held  of  the  power  to  condemn  land 
or  levy  assessments,  and  the  power  under  consideration  is  of 
the  same  summary  character.  The  personal  examination 
required  by  statutes  of  condemnation  or  by  statutes  authoriz- 
ing local  assessments  cannot  be  delegated,  and  the  board  of 
railroad  commissioners,  as  deputies  of  the  state,  could  not 
assign  to  a  deputy  of  their  own  the  power  of  making  the 
examination  which  the  statute  commanded  them  to  make  in 
person. 

In  making  the  decision  or  recommendation  the  coramis- 
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sioners  acted  as  judges.  {People  ex  rel,  Zatighran  v.  Board 
of  Railroad  Commiaeioners^  158  N.  Y.  421.)  The  personal 
examiDation  was  the  evidence  upon  which  they  were  com- 
manded to  act  in  making  the  decision,  and  no  report  of  an 
agent,  however  skillful,  could  take  the  place  of  a  personal 
view  of  the  premises.  They  were  to  pass  judgment  upon  what 
they  saw,  not  upon  what  they  heard  from  an  inspector. 
Courts  have  repeatedly  recognized  the  fact  that  it  is  impossible 
for  one  human  being  to  so  describe  a  locality  or  situation  as  to 
place  in  the  mind  of  another  as  perfect  a  picture  as  can  be 
derived  from  personal  observation.  Therefore,  tlie  power 
delegated  by  the  board  to  its  agent  could  not  be  as  well 
exercised  by  him  as  by  them,  and  the  reason  for  the  positive 
requirement  of  the  statute  thus  becomes  manifest.  The  omis- 
sion to  comply  with  the  statute  appeared  upon  the  face  of  the 
decision,  without  which  the  Supreme  Court  has  no  jurisdiction. 
The  commissioners  had  no  jurisdiction  to  make  their  decision 
and  their  want  of  jurisdiction  permeated  the  entire  proceed- 
ing and  deprived  the  Special  Term  of  the  power  to  issue  the 
writ  of  mandamus.  While  this  defect  was  substantially  raised 
by  the  return  to  the  alternative  writ,  as  it  went  to  the  jurisdic- 
tion of  both  tribunals,  it  could  be  raised  at  any  stage  of  the 
litigation.     {Ctiemv/ng  Cg^nal  Bank  v.  Judson^  8  N.  Y.  254.) 

I  think  it  was  the  duty  of  the  commissioners  to  make  the 
examination  in  person;  that  their  decision,  made  without 
complying  with  this  requirement,  was  void  upon  its  face,  and 
that  it  conferred  no  power  upon  the  Supreme  Court  to  act. 

I,  therefore,  vote  for  reversal. 

Gbat  and  Martin,  JJ.,  and  Cullen,  J.  (in  memorandum), 
concur  with  Babtlett,  J.,  for  affirmance  ;  Parker,  Ch.  J., 
and  Werner,  J.,  concur  with  Vann,  J.,  for  reversal. 

Order  affirmed. 
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78  AD  173 1    jjj^Y  E.  Antisdel,  Appellant,  v.  Frank  "Williamson  et  aL, 
Eespondents,  Impleaded  with  Another. 

GUA.RANTY  OP  PAYMENT  OP  BOND  AND  MORTGAGE  —  WhEN  ExTENBION 

OF  Time  of  Payment  Discharges  Guarantors.  While  an  extension  of 
time  for  the  payment  of  a  mortgage  debt,  given  to  grantees  of  the  mort- 
gaged premises  who  were  not  personally  liable  therefor,  discharges  the 
mortgagor  from  his  obligation  only  to  the  extent  of  the  value  of  the  land, 
the  same  rule  is  not  applicable  to  the  guarantors  of  the  payment  of  a  bond 
and  mortgage  in  a  case  where  the  mortgage  contained  a  covenant  to  pay  the 
•  debt  and  is  treated  as  a  part  of  the  security,  the  payment  of  which  is  guaran- 
teed, and  in  which  the  terms  and  conditions  of  the  mortgage  must  be  held 
to  be  essential  elements  of  the  contract  of  guaranty  equally  with  the  terms 
and  conditions  of  the  bond;  and  where  the  mortgagee  modified  the  mort- 
gage so  as  to  make  it  payable  three  years  later,  the  extension  constitutes 
such  a  material  alteration  of  the  contract  of  guaranty  as  will  wholly  dis- 
charge the  guarantors  from  liability. 
Antisdel  v.  WiUianuon,  37  App.  Div.  167,  affirmed. 

(Argued  December  5, 1900;  decided  January  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  27,  1899,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

H.  C,  Sholes  for  appellant.  Tlie  defendants  were  not 
released  from  their  liability  under  the  guaranty  by  the  exten- 
sions of  payment.  {Murray  v.  Marshally  94  N.  Y.  611 ; 
Spencer  v.  Spencer^  95  N.  Y.  353 ;  Matter  of  Piza^  5  App. 
Div.  181 ;  Kennedy  v.  Goas,  38  N.  Y.  330 ;  24  Am.  &  Eng. 
Ency.  of  Law,  833 ;  Baylies  on  Sur.  &  Guar.  255  ;  Brandt  on 
Sur.  &  Guar.  [2d  ed.]  §  350 ;  Burge  on  Sur.  150.) 

William  Nottingham  for  respondents.  Any  material 
change  in  the  terms  of  a  contract  will  discharge  the  surety 
for  its  performance,  without  reference  to  the  question  whether 
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the  alteration  is  to  his  detriment  or  advantage.  {Bangs 
V.  Stronffy  7  Hill,  250 ;  Paine  v.  Jones,  76  K  Y.  278 ;  xVa^. 
M.  B.  Assn.  V.  Conlding,  90  N.  Y.  116 ;  Page  v.  KreJcey, 
137  N.  Y.  307;  Livingston  v.  Moore,  15  App.  Div.  15 ;  Hal- 
liday  v.  Hart,  30  N.  Y.  474.)  Any  valid  agreement  made 
without  his  assent  whereby  the  surety  is  deprived  of,  or  delayed 
in,  the  exercise  of  his  right  of  subrogation,  and  upon  paying 
the  debt  to  proceed  immediately  to  its  collection  from  the 
party  or  property  primarily  liable,  operates  to  discharge  him. 
{Jester  Y.Sterling,  25  Hun,  344;  Bangs y.  Strong,  10  Paige, 
11 ;  Grinnan  v.  Piatt,  31  Barb.  328 ;  Ducker  v.  Rapp, 
67  K  Y.  464;  Calvo  v.  Davies,  73  N.  Y.  211;  Phelps 
V.  Borland,  103  N.  Y.  406;  Olmstead  v.  Latimer,  9  App. 
Div.  163;  Remsen  v.  Beehnan,  25  N.  Y.  552;  Ka/ne  v. 
Cortesy,  100  N.  Y.  132;  Fish  v.  Hayward,  28  Hun,  456.) 
The  bond  and  mortgage  in  question  constituted  a  single  con- 
tract embodying  the  terms  of  the  maker's  obligation  and  the 
conditions  upon  which  the  liability  of  the  guarantors  depended. 
The  agreements  of  the  holder,  Sarah  C.  Parker,  extending 
the  time  of  payment,  not  only  altered  the  contract  guaranteed, 
but  also  prevented  the  sureties  from  exercising  their  right* 
attendant  upon  subrogation,  and,  therefore,  upon  both  grounds 
the  latter  were  released.  {Dougan  v.  E,  cfe  T,  H.  R.  R.  Co., 
15  App.  Div.  483  ;  Wadsworth  v.  Lyon,  93  N.  Y.  201 ;  John- 
son V.  Zink,  51  N.  Y.  333.)  The  contention  that  these  exten- 
sions did  not  discharge  the  sureties,  because  the  contracts 
therefor  were  not  made  personally  with  Cornelia  Hall,  the 
mortgagor,  is  not  sustained  by  principle  or  authority.  {Grin- 
nan  v.  Piatt,  31  Barb.  328 ;  Jester  v.  Sterling,  25  Hun,  344  ; 
Burt  v.  Saxton,  1  Hun,  551 ;  Loomis  v.  Donovan,  17  Ind. 
198 ;  Dticker  v.  Rapp,  67  N.  Y.  464 ;  Halliday  v.  Hart,  30 
N.  Y.  474.) 

Cullen,  J.  On  February  20, 1889,  Cornelia  Hall  executed 
and  delivered  to  George  L.  Parker  her  bond,  conditioned  for 
the  payment  of  four  thousand  dollars  on  February  28,  1892, 
with  interest  payable  semi-annually,  and  as  security  therefor  a 
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mortgage  of  certain  lands  in  the  county  of  Orange.  Geoiw 
L.  Parker,  on  July  19,  1889,  assigned  the  said  bond  and 
mortgage  to  Sarah  C.  Parker.  On  such  assignment  the 
defendants,  by  a  separate  instrument  under  seal,  guaranteed  to 
Sarah  C.  Parker  the  payment  of  said  bond  and  mortgage.  In 
April,  1890,  default  having  been  made  in  the  payment  of  the 
previous  half  year's  interest,  Sarah  C.  Parker  instituted  an 
action  to  foreclose  the  mortgage,  declaring  her  election  that  the 
principal  should  become  due  according  to  a  stipulation  to  that 
eflEect  contained  in  the  mortgage.  At  this  time  one  Penoyer 
had  become  tlie  owner  of  the  equity  of  redemption,  but  had 
not  personally  assumed  the  payment  of  the  mortgage  debt. 
Evidence  was  given  on  the  trial  to  the  effect  that  after  the  com- 
mencement of  the  foreclosure  suit  an  agreement  was  made 
between  Penoyer  and  Mrs.  Parker,  whereby,  in  consideration  of 
the  payment  of  the  interest  and  costs  and  the  delivery  of  further 
security  for  the  payment  of  the  debt,  the  default  in  interest 
was  waived  and  the  mortgage  reinstated  in  accordance  with 
its  original  terms.  When  the  mortgage  became  due  in  1892 
Angelina  K.  Ketchum  was  the  owner  of  the  mortgaged  prem- 
ises, but  was  not  personally  liable  for  the  mortgage  debt 
Evidence  was  given  on  the  trial  showing  that  at  this  time,  in 
consideration  of  the  execution  and  delivery  of  the  personal 
bond  of  Angelina  Ketchum,  Mrs.  Parker  agreed  to  extend  the 
mortgage  for  a  further  term  of  three  years.  In  1896  the 
mortgaged  property  was  sold  under  the  foreclosure  of  a  prior 
mortgage  and  brought  only  sufficient  to  pay  that  mortgage 
and  the  expenses  of  foreclosure.  Thereafter,  the  plaintiff,  who 
had  become  the  owner  of  the  bond,  mortgage  and  guaranty, 
brought  this  action  to  recover  the  amount  due  on  the  mort- 
gage. The  defendants  answered,  setting  up  among  other 
defenses  the  two  extensions  of  time  already  recited,  by  which 
it  was  claimed  they  were  discharged  from  liability.  The 
plaintiff  had  a  verdict  at  Trial  Term.  The  defendants'  motion 
'for  a  new  trial  was  denied  and  judgment  entered  on  the  ver- 
dict. On  appeal  the  judgment  and  order  denying  a  new 
trial  were    reversed    and   a    new  trial    ordered.     The  order 
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entered  by  the  learned  Appellate  Division  is  somewhat  pecu- 
liar, as  it  affirmed  the  findings  of  the  jury  on  some  of  the 
issues  in  the  case  and  reversed  them  on  others.  It  is  not  nec- 
essary to  give  the  details  of  this  order ;  it  is  sufficient  to  say 
that  concededly  the  appeal  before  ns  is  in  such  shape  that  if  it 
should  be  held  that  the  extensions  referred  to  wholly  dis- 
charged the  defendants  from  liability,  the  order  of  the  Appel- 
late Division  must  be  affirmed. 

The  contention  of  the  appellant  is  that  as  neither  Penoyer 
nor  Ketchum  was  personally  liable  for  the  mortgage  debt,  the 
extensions  granted  those  persons  did  not  discharge  the  original 
debtor,  Cornelia  Hall,  entirely  from  her  obligation,  but  only 
to  the  extent  of  the  value  of  the  mortgaged  lands  (of  which  no 
proof  was  given  on  the  trial),  and  that  the  defendants  were 
relieved  from  liability  on  their  guaranty  to  no  greater  extent 
than  their  principal  was  discharged.     The  first  proposition, 
that  the  bondsman  was  discharged  only  to  the  extent  of  the 
value  of  the  land,  is  undoubtedly  the  law  of  this  state.    (Mur- 
ray V.  MarshaUy  94  N.  T.  611.)     But  the  second  proposition, 
that  the  extent  to  which  the  bondsman  is  discharged  measures 
the  extent  of  the  discharge  of  the  guarantors,  does  not  follow. 
The  ground  on  which  the  decision  in  Murray  v.  Marshall 
proceeded  is^  that  where  property  is  conveyed  subject  to  a 
mortgage,  the  payment  of  which  is  not  assumed  by  the  grantee, 
the  mortgagor  becomes  a  surety  for  the  debt  only  to  the  extent 
of  the  value  of  the  land,  and  beyond  that  amount  remains  the 
principal  debtor.     The  situation  of  the  defendants  is  radically 
diflferent ;  they  at  all  times  have  borne  the  relation  of  mere 
sureties.     It  is  settled  law  that  the  obligation  of  a  surety  "  is 
striotUairm  juris  and  he  is  discharged  by  any  alteration  of 
the  contract,  to  which  his  guaranty  applied,  whether  material  or 
not,  and  the  courts  will  not  inquire  whether  it  is  or  is  not  to 
his  injury."    {Page  v.  Krekey^  137  X.  Y.  307 ;  Pain-e  v.  Jones^ 
76  N.  T.   278 ;  Brandt  on  Suretyship,  §  378.)     At  the  same 
time,  it  is  also  the  rule  that  where  the  creditor  has  security 
for  a  debt  which  he  relinquishes  or  as  to  which  he  miscon- 
ducts himself,  the  surety  is  not  wholly  discharged,  but  only  to 
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the  extent  to  which  he  is  injured,  that  is  to  say,  the  value  of 
the  security.  This  last  rule,  however,  is  not  of  universal 
application.  In  Brandt  on  Suretyship  (§  429)  it  is  said: 
"  When  by  the  act  of  the  creditor  the  surety  has  been  deprived 
of  the  benefit  of  a  fund  for  the  payment  of  the  debt,  and  the 
contract  by  which  the  surety  is  bound  is  not  changed,  he  is 
only  discharged  to  the  extent  that  he  is  injured,  as  in  such 
case  it  is  the  fact  that  he  is  injured  which  entitles  him  to  the 
discharge.  But  where  the  creditor  relinquishes  a  security  for 
the  debt,  and  thereby  materially  alters  the  contract,  the 
surety  is  wholly  discharged,  whether  he  is  injured  or  bene- 
fited, because  in  such  case  it  is  no  longer  his  contract." 
In  Watts  V.  ShtitUeworth  (7  Hurlstone  &  Norman,  353) 
a  contract  was  made  to  furnish  and  complete  certain  fittings 
for  a  warehouse,  to  be  paid  for  in  installments.  The  contract 
provided  that  the  owner  should  insure  the  fittings  from  injury 
by  fire  in  an  amount  to  be  determined  by  the  architects.  The 
defendant  guaranteed  the  performance  of  the  contract.  The 
plaintiff  (the  owner)  took  out  no  insurance  and  the  fittings 
were  destroyed  by  fire.  To  replace  them,  the  contractor  hav- 
ing failed,  the  plaintiff  was  compelled  to  spend  a  sum  in  excess 
of  the  contract  price.  It  was  held  that  plaintiff's  failure  to 
insure  discharged  the  guarantor  in  toto  and  not  merely  to  the 
amount  for  which  he  should  have  insured.  In  Polak  v. 
Everett  (L.  K.  [1  Q.  B.  Div.]  669)  the  defendant  guaranteed  the 
performance  of  an  agreement  by  which  his  principal  undertook 
to  repurchase  of  the  plaintiffs  certain  shares  of  stock  and  pay 
therefor  the  sum  of  £6,000.  The  agreement  provided  that 
book  debts  belonging  to  the  principal  should  be  transferred 
to  the  plaintiffs,  and  one-half  of  the  amounts  collected  thereon 
should  be  applied  on  account  of  the  purchase  money  of  the 
stock.  An  agreement  was  subsequently  made  between  the 
plaintiffs  and  defendant's  principal  whereby  the  former  released 
the  book  debts.  One-half  of  these  book  debts,  had  they  been 
collected  in  full,  would  not  have  amounted  to  the  plaintifik' 
claim.  It  was  held  that  this  subsequent  agreement  between 
the  plaintiffs  and  defendant's  principal  was  a  material  altera- 
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tion  of  the  contract,  the  performance  of  which  the  defendant 
had  guaranteed ;  that  the  rule  as  to  a  creditor's  release  of 
security  did  not  apply,  but  that  the  defendant  was  entirely 
discharged,  regardless  of  the  extent  of  his  injury.  In  the  case 
before  us  the  defendants  guaranteed  the  payment,  not  of  a 
bond  alone,  but  of  a  "  certain  bond  and  mortgage."  The  mort- 
gage, which  contained  a  covenant  to  pay  the  debt,  is  treated  as 
a  part  of  the  security,  the  payment  of  which  is  guaranteed, 
and  the  terms  and  conditions  of  the  mortgage  must  be  held 
essential  elements  of  the  defendants'  contract  of  guaranty 
equally  with  the  terms  and  conditions  of  the  bond.  The 
mortgage  so  guaranteed  was  by  its  terms  payable  in  Febru- 
ary, 1892.  By  the  act  of  the  mortgagee  this  mortgage  was 
modified  so  as  to  become  payable  in  February,  1895.  The 
defendants  never  assumed  responsibility  for  such  a  security 
and  the  agreement  by  which  the  terms  of  the  original  mort- 
gage were  so  modified  was  a  material  alteration  of  the  defend- 
ants' contract  which  discharged  them  from  liability. 

This  case  differs  in  principle  from  that  of  Vose  v.  Florida 
RaUvoad  Co.  (50  N.  Y.  369).  In  that  case  the  defendant 
Yulee  indorsed  certain  notes  of  Finnegan  &  Company  given 
to  the  plaintiff  as  security  for  the  payment  of  rails  sold  by 
them  to  Finnegan  &  Co.  As  f  urtlier  security  Finnegan  & 
Co.  had  deposited  certain  railroad  bonds  with  the  plaintiff. 
By  a  written  agreement  between  these  last-named  parties  the 
plaintiffs  were  authorized  on  default  in  the  payment  of  the 
notes  to  sell  the  bonds  at  auction,  except  those  held  as  col- 
lateral for  the  notes  indorsed  by  Yulee,  as  to  which  it  was  pro- 
vided that  thirty  days'  notice  of  the  sale  should  be  given  to 
J.  T.  Souter  of  New  York.  The  bonds  were  sold  by  the 
plaintiffs  without  giving  the  prescribed  notice.  It  was  held 
that  the  indorser  Yulee  was  not  discharged  entirely,  but  only 
to  the  extent  of  the  value  of  the  bonds  sold.  In  that  case, 
however,  Yulee  was  not  a  party  to  the  agreement  under  which 
the  bonds  were  pledged.  His  contract  was  solely  that  of 
indorser  on  the  notes.  Therefore,  the  sale  of  the  bonds  with- 
out notice  in  no  respect  altered  the  surety's  contract,  and  he 
48 
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was  entitled  only  to  the  benefit  of  the  rule  relating  to  a  cred- 
itor's release  of  securities  already  stated.  This  distinction  is 
stated  with  great  clearness  in  the  brief  of  the  successful 
counsel  in  the  case  cited  :  "  The  provisions  as  to  notice  are  no 
part  of  the  contract  with  the  indorser  of  the  notes  and  have 
no  direct  connection  therewith.  Whatever  rights  the  indorser 
has  to  the  securities,  are  not  legal  rights  founded  upon  con- 
tract quo  ad  Aim,  but  mere  equitable  rights,  to  have  by  subro- 
gation or  otherwise,  the  substantial  benefit  of  such  securities 
proceeding  from  the  principal  debtor."  In  the  present  cas^ 
the  time  for  which  the  mortgage  was  to  run  was  an  essential 
condition  of  the  contract  which  the  defendants  guaranteed. 

The  order  appealed  from  should  be  aflSrmed  and  judgmelit 
absolute  directed  for  defendants  on  the  stipulation,  with  costs. 

Parker,  Ch.  J.,  Gray,  Babtlett,  Martin,  Vann  and 
Werner,  JJ.,  concur. 

Order  affirmed. 
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Frank  Di  Yito,  Kespondent,  v.  Donato  A.  Craqe  et  al., 

Appellants. 

1.  Negligence — Habter  and  Servant  —  Risk  op  Emfloykent. 
In  an  action  to  recover  damages  for  personal  injuries,  where  it  appears 
that  plaintiff  had  been  in  defendants*  employment  for  several  montba  and 
had  been  directed  by  their  foreman  to  remove  loose  pieces  of  rock  that 
should  be  found  along  a  bank  so  as  to  render  a  continuance  of  blasting 
safe,  and  while  engaged  in  so  doing,  a  large  stone,  which  had  been  thrown 
on  top  of  the  bank  by  a  previous  blast  in  the  prosecution  of  the  general 
work  and  had  rested  there  until  the  accident,  and  which  defendants  had 
directed  the  foreman  to  remove,  fell  and  striking  the  plaintiff  caused  the 
injuries  complained  of,  a  recovery  cannot  be  sustained,  since  they  were 
the  result  of  a  risk  which  plaintiff  assumed  as  an  incident  to  the  employ, 
ment  in  which  he  was  engaged,  and  if  the  result  of  any  negligence  it  was 
that  of  the  foreman,  a  fellow-servant,  for  which  the  defendants  would 
not  be  responsible.  The  cases  of  Perry  v.  Rogen  (157  N.  T.  251),  and 
CapoMO  V.  Woolfolk  (168  N.  Y.  472),  followed. 

2.  Contributory  Negligence,  When  a  Question  of  Fact.  Where 
the  evidence  in  such  an  action  tends  to  show  that  the  path  where 
plaintiff  stood  was  about  two  feet  wide  and  safe  except  from  objects  fall- 
ing from  above,  whether  he  was  guilty  of  contributory  negligence  in  not 
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haying  a  rope  tied  about  him,  as  it  was  claimed  he  was  directed  to  do  by 
defendants'  foreman,  in  order  to  prevent  his  falling,  is  a  question  for  the 
Jury  where  he  denies  that  any  such  direction  was  given. 
Di  Vito  V.  Grage,  35  App.  Div.  155,  reversed. 

(Argued  November  27,  1900:  decided  January  22,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  29,  1898,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  A.  Abbott  for  appellants.  The  injury  which  the 
plaintiff  sustained  while  cleaning  off  the  side  of  the  embank- 
ment was  the  result  of  one  of  the  risks  which  he  assumed  by 
his  employment.  All  of  the  dangers  were  open  and  apparent 
and  he  voluntarily  assumed  them.  {Crown  v.  Orr^  140  N.  Y. 
455 ;  Knisley  v.  Pratt,  148  Jl.  Y.  379.)  The  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  ascend  the 
aide  of  the  embankment  for  the  purpose  of  cleaning  off  loose 
rock  without  the  use  of  the  appliances  provided  for  that  pur- 
pose. {Button  V.  K  R,  R.  R,  Co.,  18  N.  Y.  248 ;  Deijo  v. 
N.  Y.  C,  R.  R.  Co.,  34  N.  Y.  9 ;  Curran  v.  TF.  C  dk  Mfg. 
Go.,  36  K  Y,  163 ;  Becht  v.  Corbin,  92  N.  Y.  658  ;  Riordan 
V.  0.  S.  Co.,  124  N.  Y.  655  ;  ChisJiolm  v.  State,  141  N.  Y. 
246.)  The  court  in  its  failure  to  charge  the  jury  as  requested 
by  the  defendants,  that  there  was  no  evidence  in  the  case  that 
the  stone  in  question  was  ever  at  any  time  on  top  of  the  bank, 
committed  a  reversible  error.  {Ruppert  v.  B.  II.  R.  R.  Co.,  154 
N.  Y.  90.)  To  entitle  the  plaintiff  to  recover  in  this  case  it 
must  be  shown  that  the  injury  was  produced  as  the  result  of 
some  cause  for  which  the  defendants  were  responsible.  {Ban- 
lee  V.  m  Y.  cfe  H.  R.  R.  Co.,  59  N.  Y.  356  ;  People  v.  Kerir 
nedy,  32  N".  Y.  141 ;  People  v.  Harris,  136  N.  Y.  429  ;  Searles 
v.  Manhattan  Ry.  Co.,  101  K".  Y.  061 ;  Cadwell  v.  ArnJiehri, 
152  ?f.  Y.  182 ;  Ruppert  v.  B.  H.  R.  R.  Co.,  154  N.  Y.  90.) 
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The  obligation  of  the  master  to  provide  a  reasonably  safe  place 
for  his  servants  to  work  in,  does  not  oblige  him  to  keep  the 
place  in  a  safe  condition  at  every  moment  of  their  work,  so 
far  as  its  safety  depends  on  the  due  performance  of  that  work 
by  them  and  their  fellow-servants.  {Perry  v.  liogers^  157  Jf. 
Y.  253.) 

D.  K  Brong  for  respondent.  From  the  facts  and  circum- 
stances proved  the  jury  properly  drew  the  inference  of  negli- 
gence. {Chisholrrh  v.  State^  141  N.  Y.  249 ;  Meadv.  Parker^ 
111  N.  Y.  262 ;  Hart  v.  II,  R.  B.  Co.,  80  N.  Y.  622 ;  Jus^ 
tice  V.  Lang,  52  N.  Y.  329.)  The  defendants  were  negligent 
in  adopting  an  improper  method  of  blasting,  and  in  failing  to 
provide  material  to  cover  the  same  or  otherwise  prevent  the 
casting  of  rocks  upon  the  bank.  {Hay  v.  Cohoea  Co,,  2 
N.  Y.  159;  Benner  v.  A.  D.  Co,,  58  Hun,  359;  David%(m 
V.  Cornell,  132  N.  Y.  233.)  The  positive  duty  of  inspection 
of  the  top  of  the  bank  for  the  purpose  of  discovering  and 
removing  loose  stones  rested  upon  the  defendants.  {Capasso 
V.  Woolfolk,  163  N.  Y.477;  True  v.  Z.  F.  B.  R,  Co.,  22 
App.  Div.  590 ;  161  N.  Y.  655.)  It  was  not  contributory 
negligence  on  the  part  of  the  plaintiff  to  ascend  the  bank  and 
perform  the  work  in  which  he  was  engaged  when  injui-ed. 
{True  V.  Z.  V.  R.  R.  Co.,  22  App.  Div.  590.)  The  doctrine 
of  assumed  risks  on  the  servant  extends  only  to  those  risks 
and  hazards  which  are  incident  to  the  employment,  and 
excludes  those  of  which  the  servant  is  ignorant  and  of  which 
the  master  is  cognizant.  {Paritzar  v.  T  F.  I.  M.  Co.,  99  N. 
Y.  376.)  It  was  the  duty  of  the  defendants  to  provide  and 
maintain  a  reasonably  safe  and  proper  place  in  which  plaintiff 
was  required  to  perform  his  work.  {Perry  v.  Rogers,  157 
N.  Y.  255.) 

Mabtin,  J.  This  action  was  to  recover  for  personal  inju- 
ries sustained  by  the  plaintiff,  which  he  alleged  were  caased 
by  the  defendants'  negligence.  The  relation  between  the 
parties  was  that  of  master  and  servant.     The  plaintiff  was  in 
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the  employ  of  the  defendants  who  were  engaged  iii  cutting 
down  or  blasting  away  a  portion  of  the  face  of  a  rocky  cliff 
upon  the  eastern  shore  of  the  Niagara  river  for  the  purpose  of 
building  an  electric  railroad  at  its  base. 

The  plaintiff  entered  the  defendants'  employment  in  May, 
1895,  and  continued  until  the  eighteenth  of  the  following 
August,  when  he  received  the  injuries  complained  of.  On 
the  night  preceding  the  accident  the  defendants'  foreman 
required  the  plaintiff  to  work  upon  the  following  day,  which 
was  Sunday,  in  removing  any  loose  pieces  of  rock  that  shouH 
be  found  along  the  bank  or  cut,  so  as  to  render  the  place 
where  the  blasting  was  to  be  continued  safe  for  those  employed 
in  that  occupation.  While  he  was  engaged  in  removing  the 
loose  stone  from  the  side  of  the  bank  a  large  stone  or  piece  of 
rock  fell  from  the  top  of  the  cliff,  struck  a  stone  upon  the 
side,  bounded  to  the  path  where  the  plaintiff  was  at  work,  and 
knocked  him  off,  he  falling  a  distance  of  about  seventy-five 
feet  to  the  bank  below.  He  was  thereby  severely  injured. 
The  proof  tended  to  show  that  the  defendants  had  in  blast- 
ing the  rock  previously  used  unnecessarily  large  quantities  of 
powder  or  dynamite,  causing  explosions  of  such  force  as  to 
throw  fragments  of  rock  across  the  Niagara  river  into  Canada, 
through  buildings,  into  yards  in  the  surrounding  locality,  and 
into  the  air,  so  that  some  of  them  landed  upon  the  surface  of 
the  ground  immediately  above  the  place  where  the  plaintiff 
was  at  work. 

The  evidence  was  suflicient  to  justify  the  jury  in  finding 
that  the  stone  or  piece  of  rock  which  caused  the  plaintiff's 
injury  came  from  the  top  of  the  cliff.  The  defendants  knew 
that  the  pieces  of  rock  thrown  there  by  blasts  were  lying  upon 
or  near  the  edge.  One  of  the  defendants  testified  that  he 
instructed  their  foreman  to  have  them  removed,  but  they 
were  not. 

At  the  conclusion  of  the  plaintiff's  evidence,  the  defendants 
moved  for  a  nonsuit  upon  the  grounds  that  there  was  not  suf- 
ficient evidence  to  go  to  the  jury  upon  the  question  of  tlie 
defendants'  negligence ;  that  it  had  been  shown  that  the  plain- 
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tiflE  was  guilty  of  contributory  negligence ;  that  whatever  dan- 
ger there  was  in  and  about  the  work  was  a  risk  which  the 
plaintiff  assumed  when  he  entered  the  defendants'  employ ; 
that  if  there  was  any  negligence,  it  was  the  negligence  of  a 
co-employee  for  which  the  defendants  were  not  liable ;  and 
that  if  negligence  had  been  shown  it  was  not  shown  to  be  the 
negligence  of  the  defendants. 

At  the  close  of  all  the  proof  in  the  case,  the  motion  for  a 
nonsuit  was  renewed,  and  tlie  defendants  moved  for  the  direc- 
tion of  a  verdict  in  their  favor  upon  all  the  grounds  stated  in 
their  motion  for  a  nonsuit,  and  upon  the  further  ground  that 
there  was  no  evidence  that  they  had  any  knowledge  of  the 
stone  in  question,  nor  were  they  in  any  way  connected  with 
it.     These  motions  were  denied,  and  the  defendants  excepted. 

The  trial  judge  charged  the  jury  that  unless  the  stone  which 
struck  the  plaintiff  came  from  the  edge  or  surface  of  the  cliff, 
he  could  not  recover.  He  then  submitted  to  them  the  ques- 
tion whether  the  defendants  should  have  inspected  or  removed 
the  stones  lying  upon  the  surface  of  the  ground  at  the  edge  of 
the  cliff  which  were  liable  to  fall  and  injure  the  workmen 
employed  below,  and  instructed  them  that  if  the  stone  came 
from  the  side  of  the  cliff,  or  if,  in  the  exercise  of  I'casonable 
care,  it  was  not  the  duty  of  the  defendants  to  remove  such 
stones,  the  plaintiff  could  not  recover.  On  the  other  hand,  he 
charged  that  if  the  stone  came  from  that  point  and  the  defend- 
ants were  negligent  in  not  removing  it,  they  might  find  for 
the  plaintiff  on  the  question  of  the  defendants'  negligence. 
He  then  submitted  to  the  jury  the  question  of  the  plaintiff's 
contributory  negligence,  instructing  them  that  if  he  did  not 
take  every  reasonable  precaution  necessary  for  his  safety,  he 
could  not  recover. 

The  contention  of  the  defendants  is  that  the  injury  sus- 
tained by  the  plaintiff  resulted  from  one  of  the  risks  which  he 
assumed  when  he  entered  their  employment,  and  that  as  all 
the  dangers  thereof  were  open  and  apparent,  they  were  volun- 
tarily assumed.  They  also  claim  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  working  upon  the  side  of  the 
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embankment  or  cut,  without  following  the  instructions  of  the 
defendant's  foreman  to  have  a  rope  tied  around  him  to  pre- 
vent falling.  That  any  such  instructions  were  given  by  the 
defendants'  foreman  was  denied  by  the  plaintiff,  so  that  there 
was  a  conflict  in  the  evidence  npon  that  subject.  The  proof 
tended  to  show  that  the  bench  or  path  where  the  plaintiff 
stood  at  the  time  of  his  injury  was  about  two  feet  in  widtli, 
and  safe  except  from  objects  falling  from  above.  The  evi- 
dence was  snflScient  to  justify  the  jury  in  finding  that  tlie 
stone,  the  falling  of  which  occasioned  the  plaintiff's  injury, 
came  from  the  top  of  the  bank,  and,  hence,  the  court  com- 
mitted no  error  in  declining  to  charge  to  the  contrary.  Under 
the  evidence,  whether  the  plaintiff  was  guilty  of  contributory 
negligence  was  also  a  question  of  fact  for  the  jury. 

The  only  serious  question  presented  upon  this  appeal  is 
whether  there  was  suflScient  evidence  of  the  defendants^ 
negligence  to  justify  the  jury  in  finding  that  they  were  liable 
for  the  plaintiff's  injury,  or  whether  it  was  the  result  of  a  risk 
which  he  assumed  as  an  incident  to  the  employment  in  which 
he  was  engaged.  If  the  plaintiff's  injury  had  resulted  from 
the  falling  of  a  loosened  rock  upon  the  side  of  the  cliff,  this 
case  would  clearly  fall  within  the  principle  established  by  tlie 
cases  of  Perry  v.  Rogers  (157  N.  Y.  251)  and  Capasso  v. 
Woolfolh  (163  N.  Y.  472),  and  the  judgment  could  not  l>e 
sustained. 

Hence,  the  real  question  we  are  called  upon  to  consider, 
the  determination  of  which  is  decisive  of  this  case,  is  whether 
the  essential  facts  and  circumstances  established  upon  the  trial 
are  so  far  different  from  those  involved  in  the  cases  to  which 
we  have  referred  as  to  justify  a  different  determination  as  to 
the  liability  of  the  master.  The  facts  in  those  cases  were 
practically  identical  with  the  facts  in  this  case,  except  that  in 
those  the  injury  resulted  from  the  falling  of  a  rock  from  the 
side  of  a  cliff  instead  of  from  the  top.  In  this  connection  it  is 
to  be  remembered  that  tlie  pieces  of  rock  upon  the  surface  or 
brink  of  the  cliff,  one  of  which  it  is  claimed  occasioned  the 
plaintiff's  injury,  were  not  there  when  the  work  upon  which 
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the  defendants  were  engaged  was  commenced,  but  found  their 
way  to  that  place  by  the  action  of  the  defendants  while  pur- 
suing the  general  business  in  which  they  were  engaged  and  in 
which  the  plaintiiflE  was  employed.  So  that  the  only  real  dis- 
tinction between  the  Perry  case  and  the  case  at  bar  is  that  in 
one  the  rock  which  fell  and  caused  the  injury  was  upon  the 
side  of  the  cliff  and  had  been  loosened  by  blasting,  while  in 
the  other,  by  the  same  instrumentality,  the  rock  was  thrown 
',upon  the  edge  of  the  cliff  above  and  rested  there  until  the 
accident  occurred.  In  either  case  the  loosened  rock  was  a 
threatening  danger  occasioned  by  the  general  management 
and  prosecution  of  the  work,  and  if  the  risk  was  assumed  by 
the  employee  or  the  defendant  was  not  liable  in  one  case,  it 
is  difficult,  upon  any  sound  principle,  to  discover  why  the 
risk  was  not  assumed  by  the  employee  and  the  defendants 
exculpated  in  the  other.  "When  the  principle  of  those  cases 
is  applied  to  this,  we  think  it  requires  a  reversal  of  the  judg- 
ment, as  there  is  no  such  variance  in  the  facts  as  to  render 
any  different  rule  applicable. 

If  the  removal  of  the  loosened  rocks  upon  the  side  of  the 
cliff  was,  as  was  held  in  the  Perry  case,  a  mere  incidental 
detail  of  the  work  which  the  master  was  not  required  himself 
to  perform,  it  seems  equally  clear  that  the  removal  of  the 
rocks  from  the  edge  of  the  cliff  as  well  as  from  the  side  was 
also  a  mere  detail  of  the  work  and  might  be  confided  by  the 
master  to  his  foreman  who  was  a  fellow-servant  of  the  plain- 
tiff and  for  whose  negligence  the  defendants  would  not  be 
responsible.  We  are  of  the  opinion  that  the  decision  in  this 
case  is  controlled  by  the  principle  of  the  decisions  in  the  cases 
cited,  and  that  they  require  a  reversal  of  the  judgment 
appealed  from. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Cullbn  and  Wernsb, 
JJ.,  concur ;  Vaxn,  J.,  not  voting. 

Judgment  reversed,  etc. 
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EvBRBTT    Young,    Eespondent,   v.   John    C.   Shulenbbrg,  i^Sf"^ 

Appellant. 

1.  EytDBNCB  -»  Pedigree  an  Exceftiok  to  Rule  Excluding  Hear- 
say Eyidence.  Pedigree  is  the  history  of  family  descent,  which  is  trans- 
mitted from  one  generation  to  another  by  both  oral  and  written  declara- 
tions, and  unless  proved  by  hearsay  evidence  it  cannot  in  most  instances 
be  proved  at  all.  Hence,  declarations  of  deceased  members  of  a  family, 
made  ante  litem  motam,  are  received  to  prove  family  relationship,  includ- 
ing marriages,  births  and  deaths,  and  the  facts  necessarily  resulting  from 
those  events.  Before  they  can  be  received,  however,  as  evidence  of  pedi- 
gree, it  must  appear  that  the  person  making  them  was  a  member  of  the 
family  and  that  he  is  dead,  incompetent  or  beyond  the  jurisdiction  of  the 
court. 

2.  Admissibility  of  Recitals  in  Deed  as  Declarations  upon  Ques- 
tion op  Pedigree — Preliminary  Proof — Presumptions.  In  an  action 
of  trespass,  upon  forest  lands  that  had  never  been  so  inclosed,  cultivated 
or  used  as  to  constitute  an  adverse  possession,  against  one  who  makes  no 
claim  of  right  to  enter  thereon  and  cut  trees  therefrom,  but  puts  at  issue 
the  entry  by  himself  as  well  as  the  title  of  the  plaintiff,  in  the  absence  of 
rebutting  evidence,  it  is  sufficiently  shown  that  a  grantor  in  one  of  the 
deeds  constituting  the  chain  of  title,  dated  in  1817  and  acknowledged  in 
1818,  was  a  member  of  the  family,  to  render  her  recital  therein  that  one 
died  intestate  and  seized  of  the  premises,  leaving  her  and  her  co-grantors 
as  his  widow  and  heirs  at  law,  admissible  in  evidence  as  declarations  on 
the  question  of  pedigree,  when  the  family  name  of  the  intestate  and 
grantor  is  identical,  the  deed  was  duly  acknowledged  before  the  United 
States  minister  in  London  eighty  years  prior  to  the  trial,  and  the  last 
grantee  had  custody  of  the  deeds  showing  title  in  such  intestate  by  con- 
veyances running  back  to  and  including  the  original  patent,  especially 
when  no  adverse  claim  had  ever  been  made  to  the  land;  in  such  a  case  it 
will  be  presumed  that  the  grantor  if  living  at  the  time  of  the  trial  is 
beyond  the  jurisdiction  of  the  court,  or  owing  to  the  long  lapse  of  time 
that  she  is  dead. 

Toung  v.  Shulenberg,  85  App.  Div.  79,  affirmed. 

(Argued  November  27,  1900;  decided  January  22,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third   judicial   department,  entered 
November  19,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict, 
49 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Clark  Z.  Jordan  for  appellant.  The  trial  court  erred  in 
holding  that  the  plaintiff  had  satisfactorily  proven  his  title  to 
great  lot  No.  67.  {Hyde  Park  v.  Canton^  130  Mass.  505 ; 
Duke  of  Cumherland  v.  Graves^  9  Barb.  595 ;  Qreenleaf  v. 
J?.,  F.  cfe  G.  L  R.  R.  Co.,  132  K.  Y.  408.)  The  trial  court 
erred  in  its  refusal  to  charge  the  jury  that  they  must  find 
that  the  persons  signing  the  deed  from  Anne  EUice  and  others 
to  Edward  El  lice  were,  in  fact,  the  heirs  of  Alexander  EUice, 
and  that  Alexander  Ellice  was  actually  dead  at  that  time. 
{Hyde  Park  v.  Canton^  130  Mass.  505 ;  Com.  v.  Sayea^  146 
Mass.  289 ;  Com.  v.  Briaait^  142  Mass.  463.) 

And/rew  J.  NelUa  for  respondent.  That  plaintiflf  had  title 
to  the  lo(m9  was  a  legal  presumption  properly  drawn  by  the 
court  from  the  uncontradicted  facts.  The  jury  had  no  right 
upon  those  facts  to  infer  that  Alexander  Ellice  was  not  dead 
in  1817,  and  that  Anne  Ellice  and  others,  grantors  in  the 
deeds  to  Edward  Ellice,  were  not  with  said  Edward  Ellice,  his 
widow  and  heirs  at  law.  {Fulkerson  v.  Holmes,  117  U.  S. 
389  ;  Greenl.  on  Ev.  [14th  ed.]  §  103 ;  18  Am.  &  Eng.Ency. 
of  Law,  258  ;  1  Whart.  on  Ev.  [3d  ed.]  §§  201, 218 ;  Best.  Pr. 
Ev.  [Am.  ed.]  498;  Letter  v.  Gehr,  105  Penn.  St.  577; 
Sprigga  v.  Moale,  28  Md.  506  ;  WeaU  v.  Lohmer,  PoUex,  53 ; 
Knapper  v.  Saunders,  Hutton,  118 ;  Keehle^s  Case,  Littleton, 
370 ;  2  Best  on  Ev.  [Morgan's  Notes]  848,  §  498.)  Upon  the 
claim  of  title  as  it  is,  the  death  of  Alexander  ElUce  and  that 
respondent  has  good  title  will  be  presumed.  {N.  Y.  C.  <&  H. 
H.  R.  R.  Co.  V.  Brenna7i,  12  App.  Div.  103;  Oreenleafy. 
B.,  F.  i&  C.  I.  R.  R.  Co.,  132  K  Y. 408 ;  Ensigns. McKin^ 
ney,  12  Abb.  [N.  C]  463;  AlUn  v.  Lyons,  2  Wasli.  C.  C. 
475 ;  Thomas  v.  Visitors,  etc.,  7  Gill  &  J.  385 ;  Carter  ▼• 
T.  Finishing  Co.,  77  Penn.  St.  310.) 

Vann,  J.  The  complaint  charges  the  defendant  with 
unlawfully  entering  upon  lands  of  the  plaintiff  and  cutting 
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down  and  carrying  away  a  large  number  of  trees  therefrom. 
Neither  by  his  answer  nor  evidence  did  the  defendant  claim 
the  right  to  enter  upon  the  land  in  question  or  to  cut  trees 
thereon,  but  he  put  at  issue  the  entry  by  himself,  as  well  as 
the  title  of  the  plaintiff.  The  land  upon  which  the  alleged 
trespass  was  committed  was  virgin  forest  in  the  county  of 
Fulton  that  had  never  been  so  inclosed,  cultivated  or  used  as 
to  constitute  an  adverse  possession.  (Code  Civ.  Pro.  §  370.) 
The  plaintiff  proved  a  record  title  thereto,  commencing  in 
1794,  when  letters  patent  were  granted  by  the  state  of  New 
York,  and  extending  through  various  mesne  conveyances  until 
1872  when  the  apparent  title  vested  in  William  Claflin,  of 
whom  in  September,  1893,  the  plaintiff  purchased  by  a  con- 
tract which  imposed  upon  him  the  duty  of  paying  the  annual 
taxes  and  gave  him  the  privilege  of  cutting  and  carrying 
away  timber  upon  certain  conditions.  He  cut  8,000  or  10,000 
Ic^  every  year  on  the  tract  and  had  such  possession  only  as 
may  be  implied  from  the  foregoing  facts.  {Machin  v.  Qeort- 
ner,  14  Wend.  239  ;  EunUr  v.  Starin,  26  Hun,  529.) 

The  attack  made  upon  the  title  by  the  defendant  is  that 
there  is  no  legal  evidence  to  show  that  Anne  Ellice  and  six 
others,  all  residents  of  England,  who,  in  July,  1817,  conveyed 
200,000  acres,  including  the  locus  in  quo^  in  consideration  of 
£20,000,  were  the  widow  and  heirs  at  law  of  Alexander 
Ellice,  also  a  resident  of  England,  who  took  title  from  the 
patentees  in  1795.  It  appeared,  however,  that  the  six  deeds, 
constituting  the  chain  of  title  from  the  state,  had  all  been 
recorded,  and  that  they  were  all  in  the  possession  of  Mr. 
Claflin,  the  last  grantee,  who  kept  them  together  as  muni- 
ments of  his  title.  It  further  appeared  that  the  deed  of  1817. 
which  was  acknowledged  in  London  before  the  minister  of 
the  United  States  to  Great  Britain,  recited  that  Alexander 
Ellice,  of  London,  died  intestate  and  seized  of  said  premises, 
leaving  the  grantors  as  his  widow  and  heirs  at  law. 

Whether  Anne  Ellice  was  the  widow  and  her  co-grantors 
the  heirs  at  law  of  Alexander  Ellice  was  a  question  of  pedi- 
gree, which,  owing  to  the  difficulty  of  producing  living  wit- 
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nesses  to  prove  remote  events,  is  an  exception  to  the  rule 
excluding  hearsay  evidence.  Pedigree  is  the  history  of  family 
descent,  which  is  transmitted  from  one  generation  to  another 
by  both  oral  and  written  declarations,  and  unless  proved  by 
hearsay  evidence  it  cannot,  in  most  instances,  be  proved  at  all. 
Hence,  declarations  of  deceased  members  of  a  family,  made 
cmis  litem  inotam,  are  received  to  prove  family  relationship, 
including  marriages,  births  and  deaths,  and  the  facts  necessa- 
rily resulting  from  those  events.  {Eiaenhrd  v.  Gluniy  126  N. 
Y.  552 ;  Jdchaon  v.  Cooley^  8  Johns.  128 ;  Jackson  v.  King^ 
5  Cow.  237 ;  Jackson  v.  Russell^  4  Wend.  543 ;  affirmed,  svh 
nom.  Russell  v.  Jackson^  22  Wend.  277;  Greenleafs  Ev. 
[14th  ed.]  §§  103,  104 ;  Wharton's  Ev.  [3d  ed.]  §§  201  ei 
seq,;  Eice  on  Ev.  §  220.)  Recitals  in  an  ancient  deed,  admis- 
sible in  evidence  without  proof  of  cotemporaneous  possession, 
may  be  proved  as  against  persons  who  are  not  parties  to  it  and 
who  do  not  claim  under  it.  {OreenUaf  y,  B,^  F.  <&  G.  L  R. 
R.  Co,,  132  N.  Y.  408 ;  Fulkerson  v.  Holmes,  117  U.  S.  389 ; 
Deery  v.  Cray,  72  U.  S.  795  ;  Doe  v.  Davies,  10  A.  &  E.  [N. 
R]  314;  18  Am.  &  Eng.  Encyc.  263,  266.) 

Before  the  declarations  can  be  received,  however,  as  evi- 
dence of  pedigree,  it  must  appear  that  the  person  making 
them  was  a  member  of  the  family  and  that  he  is  dead,  incom- 
petent, or  beyond  the  jurisdiction  of  the  court.  Therefore, 
before  the  declarations  of  Anne  Ellice,  as  contained  in  the 
recital  of  her  deed,  could  be  received  in  evidence  on  the  ques- 
tion of  pedigree,  it  was  necessary  for  the  plaintiff  to  show  that 
she  was  a  member  of  the  family  of  Alexander  Ellice,  and  that 
she  could  not  be  produced  or  testify  owing  to  one  of  the  con- 
tingencies named.  While  the  law  required  that  her  relation- 
ship to  the  Ellice  family  should  be  shown  by  evidence  inde- 
pendent of  her  own  declarations,  still,  as  was  recently  held  in 
an  important  case,  "  but  slight  proof  of  the  relationship  will 
be  required,  since  the  relationship  of  the  declarant  with  the 
family  might  be  as  difficult  to  prove  as  the  very  fact  in  con: 
troversy."     {Fulkerson  v.  Holmes,  117  D.  S.  389,  397.) 

The  proof  of  such  relationship  rested  upon  the  identity  of 
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the  family  name,  the  certificate  of  acknowledgment  before  the 
United  StatcB  minister,  and  the  custody  by  the  proper  party 
of  the  deeds  showing  title  in  Alexander  EUice  by  conveyances 
running  back  to  and  including  the  original  patent.  The 
acknowledgment  of  a  deed  from  persons  describing  themselves 
as  heirs,  taken  before  the  mayor  of  London,  and  the  custody 
of  letters  patent,  were  regarded  as  circumstances  of  importance 
in  two  early  cases  in  this  state.  {Jackson  v.  Coolei/y  supra ; 
Jackson  v.  King^  supra,)  "We  think  that  the  facts  stated, 
together  with  the  further  fact  that  at  the  time  of  the  trial  80 
years  had  elapsed  since  the  acknowledgment  of  the  deed,  were 
suflBcient  to  establish,  in  the  absence  of  rebutting  evidence, 
that  Anne  Ellice  and  her  co-grantors  were  members  of  the 
family,  and,  hence,  in  a  position  to  speak  on  the  subject  of 
pedigree.  While  the  evidence  was  not  strong,  the  difficulty 
of  producing  better  evidence  owing  to  the  distance  between 
the  last  known  residence  of  the  foreign  grantors  and  the  place 
in  which  the  parties  resided  and  where  the  trial  was  had, 
should  not  be  lost  sight  of.  (Wharton's  Ev.  §§  204,  216,  and 
cases  cited.)  It  was  proper  also  to  take  into  consideration  the 
fact  that  no  a^dverse  claim  had  ever  been  made  to  the  land,  and 
that  even  the  defendant  made  no  claim  thereto,  but  stood 
before  the  court  as  a  naked 'trespasser,  unless  he  could  pick 
some  flaw  in  the  title  of  the  plaintiff. 

As  continuity  of  residence  is  presumed  in  the  absence  of 
evidence,  we  must  assume  that  Anne  Ellice,  if  living  at  the 
time  of  the  trial,  was  beyond  the  jurisdiction  of  the  court ; 
but  owing  to  the  long  lapse  of  time  the  presumption  is  that 
she  was  not  then  alive.  While  existence  at  an  antecedent 
date  gives  rise  to  a  presumption  of  existence  at  a  subsequent 
date,  it  continues  only  for  a  reasonable  period,  for  it  is  obvious 
that  a  point  of  time  must  ultimately  be  reached  when  such  a 
presumption  must  give  place  to  its  opposite.  As  was  said  by 
Mr.  Justice  Field  in  Montgomery  v.  Bevans  (1  Sawyer,  653, 
667),  "  There  must  be  some  period  when  the  presumption  of 
the  continuance  of  life  ceases,  and  the  presumption  of  death 
supervenes."     The  death  of  a  person  may  be  presumed  to 
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have  happened  prior  to  a  given  date  when  it  wonld  be  con- 
trary to  the  ordinary  course  of  nature  that  he  should  be  living 
at  that  time.  {Sprigg  v.  Moale,  28  Md.  497.)  In  Dae  v. 
Michael  (17  A.  &  E.  [N.  R.]  276),  Lord  Campbell  said,  "  See- 
ing tliat  the  entry  bears  date  more  than  fifty  years  before  the 
trial,  proof  of  the  death  of  the  person  signing  it  was  unneces- 
sary. Under  such  circumstances,  in  the  absence  of  evidence  to 
tne  contrary,  it  is  to  be  presumed  that  he  is  dead."  So,  Lord 
Mansfield  in  Howe  v.  Hasland  (1  W.  Black.  404)  declared 
that "  in  establishing  a  title  upon  a  pedigree,  where  it  may  be 
necessary  to  lay  a  branch  of  the  family  out  of  the  case,  it  is 
sufficient  to  show  that  the  person  has  not  been  heard  of  for 
many  years,  to  put  the  opposite  party  upon  proof  that  he  still 
exists,"  And  Lord  Ellenborough  in  Doe  v.  Jeason  (6  East, 
80,  85),  referring  to  the  statutes  of  19  Car.  2,  C.  6  and  1  Jac. 
I,  C.  II,  said  that  "  the  presumption  of  the  duration  of  life, 
with  respect  to  persons  of  whom  no  account  can  be  given, 
ends  at  the  expiration  of  seven  years  from  the  time  when  they 
were  last  known  to  be  living." 

Mrs.  Ellice  acknowledged  the  deed  under  consideration  in 
the  year  1818,  when  she  is  presumed  to  have  been  of  full  age, 
so  that  if  living  at  the  time  of  the  trial  she  must  have  b«en 
more  than  one  hundred  years  old.  While  such  an  age  is  some- 
times attained  by  human  beings,  it  is  opposed  to  the  common 
experience  of  mankind  and  so  exceptional  as  to  throw  the 
burden  of  proof  upon  the  party  asserting  it.  In  the  absence 
of  evidence,  we  think  it  should  be  presumed  that  Mrs.  Ellice 
was  not  living  at  the  time  of  the  trial,  the  same  as  varions 
presumptions  are  indulged  in  by  courts  founded  upon  the 
course  of  nature  and  general  observation.  {(PGara  v.  Euen- 
lohr,  38  N.  Y.  296 ;  Oppenhehn  v.  ^yolf,  3  Sand.  Ch.  571 ; 
Sheldon  v.  Ferris^  45  Barb.  124 ;  Matter  of  Achemumy  2 
Redf .  521 ;  Lessee  of  Allen  v.  Lyons^  2  "Wash.  C.  C.  Rep. 
475;  Carter  v.  Tinicum  Fishing  Co,^  77  Pa.  St.  310; 
Thomas  v.  Visitors  of  Frederick  Co,  School,  7  GiU  &  J. 
369.) 

Cases  of  pedigree  are  peculiar  in  that  they  depend  almost 
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exclusively  upon  presumption,  which  is  a  process  of  probable 
reasoning  from  facts  established  or  judicially  noticed.  (1  Best 
on  Ev.  411.)  While  presumptions  "should  be  weighed  with 
care  and  applied  with  caution"  in  all  cases,  in  a  case  involv- 
ing a  transaction  which  occurred  nearly  three  generations  ago, 
necessity  may  compel  their  use  in  order  to  prevent  a  failure 
of  justice.  The  difficulty  of  proof  by  the  party  asserting  the 
fact,  as  well  as  the  attitude  of  the  party  denying  it,  should  be 
considered  and  the  former  aided  by  resort  to  presumptions, 
when  supported  by  strong  reasons,  where  the  latter  makes  no 
claim  to  the  subject  of  litigation,  but  attempts  to  defend  a 
wrong  inflicted  upon  some  one  by  insisting  that  it  may  not 
have  been  the  plaintiff  whom  he  wronged,  but  some  person 
unknown. 

We  think  the  plaintiff  established  a  right  to  recover  by  evi- 
dence which  was  competent  under  the  circumstances  of  the 
case,  and,  after  examining  all  the  exceptions,  we  affirm  the 
judgment  appealed  from,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin,  Ctjllbn  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


1.  Vendor   and    Purchaser  —  When   Purchaser   Entitled   to 
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dor  of  real  estate  under  an  executory  contract  is  unable  to  convey  a 
marketable  title  free  from  doubtful  questions  of  fact  or  law  at  the  time 
provided  by  the  contract,  the  purchaser  is  entitled  to  recover  the  amount 
paid  thereon  in  advance  and  for  examination  of  the  title,  and  a  formal 
tender  or  demand  on  his  part  is  not  necessary  in  order  to  enable  him  to 
maintain  the  action. 

2.  When  Purchaser  is  Justified  in  Rejecting  Title  as  Unmarket- 
able. A  title  is  not  marketable  if  subject  to  a  serious  question  of  fact 
which  might  be  decided  indifferent  ways  by  different  tribunals,  and  where 
a  purchaser  upon  investigation  has  ascertained  facts  sufficient  to  constitute 
actual  notice  to  him  of  the  probable  invalidity  of  the  vendor's  title,  and 
that  if  he  accepts  it  he  will  be  called  upon  to  defend  it,  he  is  justified  in 
rejecting  it  as  unmarketable.  Authorities  upon  the  subject  of  unmarket- 
able titles  collated. 
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8.  Action  to  Rbcovbb  Sum  Paid  on  Executory  Contract  for  Sale 
OF  Land  —  Facts  Constituting  Notice  to  Purchaser  of  the  Prob- 
able Invalidity  of  Vendor's  Title.  Id  an  action  by  the  purchaser  of 
land  under  an  executory  contract  to  recover  a  sum  paid  thereon  in  advance 
and  for  examination  of  the  title,  in  which  the  issue  was  whether  the  vendor 
had  a  marketable  title,  where  it  appears  that  the  plaintiff  upon  an  inves- 
tigation of  the  title  had  ascertained  from  an  examination  of  the  records  of 
an  inquisition  in  lunacy  that  a  jury  had  found  the  vendor's  grantor  insane 
at  the  time  he  conveyed  to  her — that  a  motion  to  confirm  the  verdict  was 
denied  and  the  proceeding  dismissed  because  the  commissioner  discredited 
some  of  the  medical  evidence — that  leave  was  given  to  apply  for  a  new 
commission,  which  was  denied  because  the  alleged  incompetent  was  beyond 
the  jurisdiction  of  the  court,  although  the  pendency  of  such  proceeding 
had  been  canceled  of  record  and  it  had  been  filed  in  a  special  proceeding 
and  not  in  an  action,  the  facts  constitute  such  actual  and  sufficient 
notice  to  him  of  the  probable  invalidity  of  the  defendant's  title  as  will 
justify  him  in  rejecting  it  as  unmarketable  because  he  might  be  required 
to  defend  it  upon  the  ground  that  her  grantor  was  insane;  especially  when 
it  also  appears  that  he  had  been  warned  by  persons  in  opposition  to  her 
that  if  he  accepted  such  title  he  would  have  to  defend  it;  and  when  the 
defendant  fails  to  show  by  proof  which  would  be  satisfactory  to  a  reason- 
able person  that  her  title  was  unimpaired  by  the  alleged  defects,  the 
plaintiff  is  not  required  to  accept  the  proffered  title,  and  may  recover 
back  the  money  paid  upon  the  contract. 

4.  Evidence — When  Finding  whether  of  Fact  or  of  Law  is  Erro- 
neous. A  finding  in  such  an  action  that  there  was  no  evidence  of  the 
insanity  of  the  defendant's  grantor  at  the  time  he  deeded  the  property  to 
her,  and  not  enough  to  create  a  reasonable  doubt  upon  the  subject,  is 
erroneous  whether  viewed  as.a  finding  of  fact  or  as  a  conclusion  of  law, 
since  there  was  enough  competent  evidence  not  only  to  justify  but  to 
require  a  finding  that  there  was  reasonable  doubt  as  to  his  sanity. 

5.  Admissibility  of  Evidence  Constituting  Admission  of  Intalid- 
ITY  OF  Title.  Upon  the  trial  of  such  an  action  the  exclusion  of  proof 
tending  to  show  that  the  defendant  herself  regarded  the  deed  as  invalid, 
and  for  that  reason  voluntarily  surrendered  three-fourths  of  the  property 
which  it  purported  to  convey,  is  erroneous,  since  it  constituted  a  practical 
admission  on  her  part  that  the  title  which  she  claimed  to  the  property 
when  the  contract  between  the  parties  was  made  was  not  only  unmarket- 
able, but  invalid. 

Brokato  v.  Duffy,  36  App.  Div.  147,  affirmed. 

(Argued  November  26,  1900;  decided  January  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
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ruary  2,  1899,  reversing  a  judgment  in  favor  of  defendant 
entered  npon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury,  and  granting  a  new  trial. 

This  action  was  brought  by  a  vendee  of  real  estate,  under 
an  executory  contract,  to  recover  the  amount  paid  thereon  in 
advance  and  for  examination  of  title,  upon  the  ground  that 
the  vendor  could  not  fulfill  her  contract  to  convey  because 
her  title  was  not  marketable. 

By  a  contract  dated  November  27,  1891,  the  defendant 
agreed,  in  consideration  of  $14,000,  of  which  $500  was  paid 
down,  to  convey  the  premises  in  question  to  the  plaintiflE  by 
"  a  proper  deed  containing  a  general  warranty  and  the  usual 
full  covenants  for  the  conveying  and  assuring  to  him  the  fee 
simple  of  the  said  premises  free  from  all  incumbrances  and 
restrictions."  The  plaintifE  was  ready  to  fulfill  at  the  time 
fixed  for  performance,  but  the  defendant  could  not  perform, 
because  there  was  evidence  of  record  tending  to  prove  the 
insanity  of  her  grantor,  one  Bernard  McKenna,  at  the  time 
of  his  conveyance  to  her,  and  for  the  further  reason  that  the 
heirs  at  law  of  said  McKenna  had  given  notice  of  their  inten- 
tion to  cause  the  conveyance  to  the  defendant  to  be  set  aside 
on  account  of  such  insanity. 

In  the  decision  of  the  trial  judge,  which  dismissed  the  com- 
plaint, was  the  following :  "  It  appeared  on  the  trial  that  in 
examining  the  title  plaintiff's  attorney  found  a  lis  pendens 
filed  in  a  proceeding  entitled,  *In  the  Matter  of  Bernard 
McKenna,  an  alleged  lunatic'  That  proceeding  had  resulted 
in  a  finding  by  the  sheriflf's  jury  that  Bernard  McKenna  was 
a  lunatic  and  of  unsound  mind.  This  finding  was  vacated 
and  set  aside  by  order  of  the  court  with  leave  to  apply  for  a 
new  commission.  An  application  for  a  new  commission  was 
made  and  denied  and  the  lis  pendens  was  ordered  to  be  can- 
celed, and  thereupon  was  canceled.  When  the  lis  pendens 
was  canceled  it  ceased  to  be  a  statutory  notice  to  purchasers, 
and  plaintiff's  attorney  in  searching  the  title  was  not  obliged 
to  search  for  the  papers  in  the  proceeding.  The  contingency 
th*t  a  new  commission  might  be  applied  for  at  a  future  time 
60 
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was  of  no  importance.  The  plaintiff  was  bound  to  point  out 
his  objections  to  the  title  and  give  proof  tending  to  establish 
them,  or  to  create  such  a  doubt  in  respect  thereto  as  to  render 
the  title  unmarketable.  The  record  title  was  perfect,  and  it 
was,  therefore,  incumbent  upon  the  plaintiff  to  show  by  satis- 
factory evidence  that  the  title  was  defective  by  proof  outside 
of  the  record.  This  burden  he  has  not  sustained.  There  u 
no  evidence  hefore  the  court  that  Bernard  McKenna  was 
insane  at  the  time  he  deeded  this  property  to  the  defenda/nt^ 
nor  sufficient  to  ci^eate  a  reasonable  douht  as  to  his  sanity  at 
that  time.  The  mere  fact  that  an  attorney  notified  plaintiff 
that  he  had  been  informed  that  McKenna  was  insane  and  that 
suit  would  be  brought  to  set  aside  the  deed  in  case  he  com- 
pleted his  purchase,  is  not  sufficient." 

The  plaintiff  excepted  to  various  portions  of  the  decision, 
and  among  the  rest  to  the  part  printed  in  italics,  as  well  as  to 
the  direction  for  judgment  dismissing  the  complaint  upon  the 
merits,  with  costs. 

The  judgment  entered  accordingly  was  reversed  by  the 
Appellate  Division  by  an  order  which  did  not  state  that  the 
reversal  was  upon  the  facts.  The  defendant  stipulated  and 
appealed  to  this  court. 

Michael  J.  Scanlan  for  appellant.  The  defendant  had  a 
good  title  to  the  premises  in  question,  and  the  title  tendered  to 
plaintiff  should  not  have  been  rejected.  (  Valentine  v.  Atts- 
tin,  124:  N.  Y.  400  ;  Page  v.  Waring,  76  N.  Y.  463.)  The 
contingency  that  some  new  proceeding  would  be  instituted  to 
have  Bernard  McKenna  declared  a  lunatic  did  not  operate  to 
make  the  title  to  the  property  bad  or  unmarketable.  {Ilaffey 
v.  Lynch,  143  N.  Y.  241 ;  Miller  v.  McGuchin,  15  Abb.  [N. 
C]  204,  227,  228 ;  GreenUatt  v.  Hermann,  144  N.  Y'.  13 ; 
Jay  V.  ^Vilson^  91  Ilun,  391.)  The  plaintiff's  claim  that  his 
attorney's  investigations  outside  of  the  record  resulted  in 
actual  notice  to  him  is  untenable.  {^F.  A,  Society  v.  Brown, 
147  Mass.  296  ;  Nicker  son  v.  Loml,  115  Mass.  94;  Green  v. 
Pulsdorf,  2  Beav.  70.)    If  the  plaintiff  had  taken  a  deed,  as 
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required  by  the  contract,  that  deed  could  not  afterwards  be  set 
aside.  (Jf.  Z.  Ins.  Co.  v.  Hunt,  79  N".  Y.  541 ;  Delafidd  v. 
Parish,  25  N.  Y.  9.)  An  agreement  made  between  defend- 
ant and  other  persons  not  parties  to  this  action  after  the  breach 
of  the  contract  set  forth  in  tlie  complaint  was  clearly  inadmis- 
sible in  evidence.     {Simis  v.  McElroy,  12  App.  Div.  434.) 

M.  S.  Thompson  for  respondent.  The  proof  that  a  cloud 
existed  upon  the  title  of  the  defendant  was  abundant. 
{Fleming  v.  Burnhcm,  100  N.  Y.  1 ;  Greenblattv.  Hermann, 
144  N.  Y.  13 ;  Jordan  v.  Poillon,  77  N.  Y.  518 ;  McPherson 
V.  Schade,  149  N.  Y.  16 ;  Vought  v.  Williams,  120  N.  Y. 
253  ;  Irving  v.  Campbell,  121  N.  Y.  353 ;  Shriver  v.  Shriver, 
86  N".  Y.  584.)  The  fact  that  the  notice  of  pendency  of 
action  was  canceled  is  immaterial  if  the  purchaser  had  actual 
notice.  (Bispham's  Prin.  of  Eq.  [5th  ed.]  379,  §  268.)  The 
testimony  in  the  lunacy  proceedings  having  been  admitted  in 
evidence,  due  weight  must  be  given  to  it  in  the  decision  of 
this  case.     (  Van  Deusen  v.  Sweet,  51  N.  Y.  378.) 

Vann,  J.  The  plaintiff  was  entitled  to  a  marketable  title 
free  from  doubtful  questions  of  fact  or  law.  Unless  the 
defendant  could  convey  such  a  title,  it  was  impossible  for  her 
to  perform  her  contract  and  the  plaintiff  was  entitled  to 
recover  the  money  paid  thereon  and  the  expenses  incurred  by 
him  in  examining  the  title.  "  If  the  vendor  of  real  estate, 
imder  an  executory  contract,  is  unable  to  perform  on  his  part 
at  the  time  provided  by  the  contract,  a  formal  tender  or 
demand  on  the  part  of  the  vendee  is  not  necessary  in  order  to 
enable  him  to  maintain  an  action  to  recover  the  money  paid 
on  the  contract  or  for  damages."  {Ziehen  v.  Smith,  148  N. 
Y.  558,  562,  and  cases  cited.) 

Upon  the  trial  there  was  no  conflict  in  the  evidence,  and 
the  following  facts  appeared  without  dispute :  The  defend- 
ant's grantor  was  Bernard  McKenna,  her  brother,  who  was 
nearly  90  years  of  age  on  the  22nd  of  May,  1884,  when,  in 
consideration  of  one  dollar,  he  conveyed  to  her  four  different 
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parcels  of  land  in  the  city  of  New  York,  including  the 
premises  in  question.  Both  grantor  and  grantee  resided  in 
Ireland  at  the  date  of  the  conveyance,  but  before  that  the 
former  had  lived  in  this  country  for  many  years. 

Shortly  after  the  plaintiff  entered  into  the  contract  with 
Mrs.  Duffy  he  procured  a  search  upon  the  premises  and  found 
a  notice  of  pendency  that  referred  to  a  record  of  an  inquisi- 
tion in  lunacy,  wliich  disclosed  that  on  the  24th  of  July,  1885, 
Mary  J.  McShane,  a  niece  and  heir  at  law  of  said  McKenna, 
filed  a  petition  in  lunacy  alleging  that  he  then  was  and  for 
about  ten  years  had  been  insane  and  incompetent  to  take  care 
of  his  estate.  The  petition  referred  to  the  conveyance  of 
May  22nd,  1884,  from  him  to  Mrs.  Duffy,  and  alleged  that,  at 
the  date  thereof,  he  was  insane  and  wholly  under  her  influence 
and  control.  A  commission  was  issued,  a  trial  had,  and  on  the 
1st  of  December,  1887,  the  jury  found  that  "  Bernard 
McKenna  is  a  lunatic  and  of  unsound  mind,  and  that  he  has 
been  in  the  same  state  of  lunacy  since  October  26th,  1881." 
Attached  to  the  inquisition  was  the  evidence  upon  which  it 
was  founded.  Four  lay  witnesses,  called  by  the  petitioner, 
testified  to  irrational  acts  and  declarations  on  the  part  of 
McKenna  continuing  from  1881  until  the  trial,  and  three 
expert  witnesses,  called  by  her,  testified,  one  in  answer  to  a 
hypothetical  question,  and  the  others  as  the  result  of  personal 
examinations,  that  said  McKenna  was  of  unsound  mind  and 
incapable  of  managing  his  estate. 

One  of  the  lay  witnesses  who  had  known  McKenna  for 
twenty-five  years  while  lie  lived  in  this  country,  saw  him  five 
times  in  the  spring  of  1885,  when  he  was  living  in  Ireland 
with  Mrs.  Duffy.  He  testified  that  he  called  upon  him  and 
said,  "  IIow  do  you  do,  Mr.  McKenna  ?  "  and  that  McKenna, 
pulling  at  his  nose,  replied :  "  I  am  not  Mr.  McKenna ;  Mr. 
McKenna  is  dead ;  I  am  not  Mr.  McKenna  at  all."  After  a 
while  the  witness  said  to  him,  "  Mr.  McKenna,  you  know  you 
are  McKenna,"  and  he  answered,  "  No,  I  am  dead  years  ago ; 
my  face  is  dead  ;  my  head  is  dead ;  I  am  all  dead."  lie  then 
talked  sensibly  for  a  few  minutes,  but  soon  said:  "What 
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brought  you  to  this  country?"  and  the  witness  replied,  "I 
came  here  to  see  you."  He  then  said :  "  Now  1  will  be  dead 
to-morrow ;  did  you  bring  that  flagstone  from  Thirty-fifth  street 
to  make  a  head  stone  for  me ;  did  you  come  without  it  ? " 
Occasionally  he  would  talk  lucidly  about  something  that  trans- 
pired years  before  in  America,  but  would  soon  break  out  as 
follows :  "  I  am  not  Mr.  McKenna.  Sure  I  have  got  nothing 
in  New  York  *  *  *  sure  I  have  got  nothing  in  America ; 
I  never  was  in  America."  After  a  while  Mrs.  Duflfy  entered 
the  room  and  he  said  to  her :  "  Bad  luck  to  you  ;  you  have 
robbed  me,  you  old  robber." 

Four  days  later  this  witness  called  upon  him  again,  but  "  he 
did  not  know  that  I  ever  was  there  at  all.  *  *  *  He  told 
me  he  never  saw  me  ;  he  did  not  know  me  ;  *  *  *  he 
said  he  was  not  Mr.  McKenna ;  Mr.  McKenna  was  dead ;  he 
was  at  one  time  Mr.  McKenna,  but  not  now.  He  said  he  liad 
never  seen  me ;  *  *  *  he  said  he  had  no  nose.  When 
Mrs.  Duffy  brought  him  food  he  said,  *  I  won't  eat  it ;  I  don't 
eat  nothing ;  I  am  dead ;  I  want  nothmg  to  eat ;  *  *  * 
Oh,  I  was  a  bad  man,  wasn't  I  ?  Tlie  unfortunate  creature, 
to  come  here ;  to  be  placed  here,  a  poor  man  without  anything 
to  eat  or  anything  to  wear.  Oh,  my,  ain't  I  a  foolish  man  ? ' 
Mi-s.  Duffy  went  up  to  him,  stamped  her  foot  and  said,  '  shut 
up,  you  musn't  talk  that  way.'  He  would  cry  and  talk  about 
his  property  in  New  York,  and  then  in  a  little  while  he  would 
say,  *  I  never  had  any  property  ;  I  am  not  Barney  McKenna 
at  all ;  I  will  be  dead  in  the  morning ;  bury  me  outside.' " 
This  conversation  was  partly  monologue  and  partly  dialogue, 
and  each  time  that  the  witness  saw  him  he  acted  and  talked 
in  the  same  way. 

Four  lay  witnesses,  including  Mrs.  Duffy,  and  five  experts, 
gave  evidence  tending  to  show  that  McKenna  had  always 
been  sane  and  capable  of  doing  business. 

A  motion  made  to  confirm  the  verdict  of  the  jury  was 
denied  and  the  proceeding  dismissed,  with  leave  to  apply  for 
a  new  commission,  solely  upon  the  ground  that  the  conimis- 
aioner  discredited  some  of  the  medical  evidence  in  his  charge 
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to  the  jury.  The  court  held  that  the  evidence  was  suflScient 
^^  to  make  out  a  ease."  An  apphcation  for  a  new  commission 
was  denied  upon  the  ground  that  McEenna  was  beyond  the 
jurisdiction  of  the  court,  and  '^  tliat  the  question  as  to  his  san- 
ity should  be  tried  in  the  country  where  he  resides,  and  in 
which  he  can  be  personally  seen  and  heard  in  his  defense." 

After  thus  learning  the  facts  stated  in  the  inquisition  record, 
the  plaintiff,  through  his  counsel,  inquired  of  the  attorney  who 
conducted  the  proceeding  for  the  heirs  at  law,  and  was  informed 
by  him  "that  they  had  undoubted  evidence  of  Bernard 
McEenna's  insanity ;  that  he  was  still  living  at  that  time,  but 
was  very  advanced  in  years,  being  ninety  years  of  age  or  there- 
abouts, and  that  as  soon  as  Mr.  McKenna  died  he,  on  behalf 
of  the  heirs  at  law,  would  commence  proceedings  to  set  aside 
the  deed  from  Bernard  McKenna  to  Ellen  Duffy  on  the  ground 
that,  at  the  time  of  its  execution,  Bernard  McKenna  was  a 
lunatic,  and  further,  he  threatened  that  if  we  took  title  we 
would  do  so  at  our  own  risk." 

The  plaintiff's  counsel  testified  that  at  the  time  fixed  for 
closing  the  contract  he  called  upon  Mr.  Quinn,  who  acted  for 
the  defendant,  told  him  of  these  proceedings,  and  said  that  he 
could  not  advise  the  plaintiff,  who  was  present  prepared  to 
take  a  deed,  to  accept  the  title  under  the  circumstances,  to 
which  Mr.  Quinn  made  no  reply.  No  attempt  was  then,  or 
at  any  time,  made  by  Mrs.  Duffy,  or  her  counsel,  to  deny  or 
explain  the  facts  upon  which  the  plaintiff  relied  in  rejecting 
the  title.  Those  facts  were  wholly  undisputed,  for  the  defend- 
ant simply  put  in  some  documentary  evidence  and  rested  with- 
out swearing  a  witness. 

The  issue  raised  by  the  pleadings  and  tried  before  the  court 
was  whether  Mrs.  Duffy  had  a  marketable  title.  Her  title  was 
not  marketable  because  it  was  subject  to  a  serious  question  of 
fact  which  might  be  decided  in  different  ways  by  different  tri- 
bunals. The  plaintiff  was  not  obliged  to  accept  a  title  which 
was  under  the  shadow  of  an  impending  lawsuit.  "  A  title 
open  to  a  reasonable  doubt  is  not  a  marketable  title.  The  court 
cannot  make  it  such  by  passing  upon  an  objection  depending 
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on  a  disputed  question  of  fact,  or  a  doubtful  question  of 
law,  in  the  absence  of  the  party  in  whom  the  outstanding 
right  was  vested.  He  would  not  be  bound  by  the  adjudication, 
and  could  raise  the  same  question  in  a  new  proceeding.  The 
cloud  upon  the  purchaser's  title  would  remain,  although  the 
court  undertook  to  decide  the  fact  or  the  law,  whatever  moral 
weight  the  decision  might  have.  It  would  especially  be  unjust 
to  compel  a  purchaser  to  take  a  title  the  validity  of  which 
depended  upon  a  question  of  fact,  where  the  facts  presented 
upon  the  application  might  be  changed  on  a  new  inquiry  or 
are  open  to  opposing  inferences."  {jFleming  v.  Burnhwm^ 
100  K  Y.  1, 10.) 

"  A  purchaser  should  not  be  left,  upon  receiving  a  deed,  to 
the  uncertainty  of  a  doubtful  title  or  the  hazard  of  a  contest 
with  other  parties  which  may  seriously  afiect  the  value  of  the 
property,  if  he  desires  to  sell  the  same."  {Jorda/ti  v.  Poillon^ 
77  K  Y.  518-521.)  He  "  ought  not  to  be  compelled  to 
take  property,  the  possession  of  which  he  may  be  obliged  tp 
defend  by  litigation."  {McPherson  v.  Schade^  149  N.  Y.  16, 
21.)  "  He  should  have  a  title  that  will  enable  him  to  hold 
his  land  free  from  probable  claim  by  another,  and  one  that,  if 
he  wishes  to  sell,  would  be  reasonably  free  from  any  doubt 
which  would  interfere  with  its  market  value."  {IleUer  v. 
Cohen,  154  N.  Y.  299,  306 ;  Vought  v.  WiUiams,  120  N.  Y. 
263,  257.)  "  It  has  often  been  held  that  a  title  is  not  market- 
able when  it  exposes  the  party  holding  it  to  litigation." 
{Swayns  v.  Lyony  67  Penn.  St.  436,  quoted  with  approval  in 
Moore  v.  Williams,  115  N".  Y.  586,  592.)  "  The  title  tendered 
need  not  in  fact  be  bad  in  order  to  relieve  him  from  his  pur- 
chase, but  it  must  either  be  defective  in  fact  or  so  clouded 
by  apparent  defects,  either  in  the  record  or  by  proof  out- 
side of  the  record,  that  prudent  men,  knowing  the  facts, 
would  hesitate  to  take  it."  {Greenhlatt  v.  Hermann,  144 
N.  Y.  13,  20.)  The  distinction  which  once  prevailed  as  to 
marketable  titles  between  courts  of  law  and  equity  no  longer* 
exists,  and  an  action  at  law  by  the  vendee  to  recover  back  pur- 
chase money  paid  may  be  based  upon  the  same  ground  that 
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would  justify  a  court  of  equity  in  refusing  to  compel  him  to 
accept  the  title.     {Moore  v.  Williams^  115  N.  Y.  586.) 

Even  if  the  plaintiff  would  have  been  justified  in  disre- 
garding the  notice  of  pendency  because  it  had  been  canceled 
of  record,  as  well  as  for  the  reason  that  it  was  filed  in  a 
special  proceeding  and  not  in  an  action,  still  he  had  the  right 
to  examine  the  inquisition  record.  (  Valentine  v.  Atbsiin^  124 
N.  T.  400.)  If  not  obliged  to  make  further  investigation, 
it  was  his  privilege  to  do  so,  as  one  may  take  more  care  in 
transacting  business  than  is  required  by  law.  The  plaintiff 
saw  fit  to  make  thorough  inquiry,  as  was  his  right,  and  hav- 
ing done  so  he  is  chargeable  with  whatever  facts  he  discov- 
ered. Those  facts  were  not  constructive,  but  actual  notice  to 
hira,  which  he  tould  not  disregard  in  safety.  The  defect 
discovered  is  none  the  less  a  defect  because  he  would  not 
have  found  it  but  for  the  exercise  of  unusual  diligence.  It 
left  his  title  open  to  attack  upon  a  question  of  fact  and  he 
knew  there  was  evidence  which  would  authorize  a  finding 
that  Mr.  McKenna  was  insane  when  he  conveyed  to  Mrs. 
Duffy.  He  did  not  act  upon  rumor,  but  mainly  upon  facts 
stated  by  seven  witnesses  under  oath.  He  was  warned  by  the 
persons  opposed  in  interest  to  Mrs.  Duffy  that  if  he  accepted 
the  title  he  would  have  to  defend  it.  He  was  informed  that 
those  persons  could  produce  convincing  evidence  that  McKenna 
was  insane  when  he  gave  all  his  property  to  his  sister.  He 
knew  tliat  this  was  not  an  empty  threat,  but  was  based  on 
substantial  facts,  for  he  also  knew  that  there  was  evidence  on 
file,  taken  in  a  judicial  proceeding,  which  would  not  only 
warrant  a  jury  in  finding  that  this  was  true,  but  that  a  jury, 
acting  upon  such  evidence,  had  once  so  found;  yet  his 
announcement  that  he  should  reject  the  title  for  these  reasons 
met  with  neither  explanation  nor  denial.  His  action  was  not 
based  on  a  mere  possibility,  but  on  a  reasonable  probabil- 
ity, that  the  title  could  and  would  be  successfully  attacked. 
The  defendant  could  not  correct  the  defect,  and  she  did  not 
offer  to. 

We  are  not  called  upon  to  determine  whether  the  defend- 
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ant  could  convey  a  marketable  title  to  a  honajlde  purchaser 
who  had  no  notice  of  the  alleged  insanity  of  her  grantor, 
but  whether  she  could  convey  a  title  which  was  marketable  as 
to  the  plaintiff  while  he  possessed  the  knowledge  acquired  by 
his  investigation.  In  determining  that  question,  the  inquiry 
is  not  whether  the  defendant's  grantor  was  or  probably  was 
insane,  but  whether  the  plaintiff  received  such  notice  of  the 
probable  invalidity  of  the  defendant's  title  as  to  justify  him 
in  rejecting  it  as  unmarketable,  because  he  might  be  required 
to  defend  it  upon  the  ground  that  her  grantor  was  insane. 
While  it  may  be  that  the  lunacy  proceedings  which  came  to 
the  plaintiff's  knowledge  and  were  admitted  in  evidence  upon 
the  trial  were  ineuflScient  to  establish  the  invalidity  of  the 
defendant's  title,  they  were  at  least  sufficient  notice  to  the 
plaintiff  to  put  a  reasonably  prudent  man  upon  inquiry  as  to 
its  validity.  They  constituted  notice  that  the  defendant's  title 
was  questioned  and  in  doubt,  and  that  there  was  existing  proof 
which  would  justify  the  conclusion  that  it  was  invalid  as 
against  him.  This  notice  could  not  be  safely  disregarded  by 
"a  purchaser,  as  it  directly  involved  the  validity  of  the  title. 
Under  these  circumstances,  the  defendant  was  bound  to  show 
by  proof,  which  would  be  satisfactory  to  a  reasonable  person, 
that  her  title  was  unimpaired  by  the  alleged  defects  of  which 
the  plaintiff  had  notice,  and  when  she  omitted  and  neglected 
to  make  any  explanation  the  plaintiff  was  not  required  to 
accept  the  proffered  title,  but  might  recover  the  money  i)aid 
upon  the  contract. 

While  there  was  a  conflict  of  evidence  in  the  lunacy  pro- 
ceeding, there  was  no  conflict  of  evidence  on  the  trial  of  this 
action,  and  no  evidence  to  warrant  any  finding  adverse  to  tlie 
plaintiff,  who  was  not  obliged  to  show  that  McKenna  was 
insane,  but  that  there  was  enough  evidence  in  existence, 
which,  uncontradicted  and  unexplained,  would  create  a  reason- 
able doubt  as  to  his  sanity  in  the  mind  of  a  reasonable  man. 
The  court  might  find  him  sane,  or  might  conclude  that  there 
WEw  a  preponderance  of  evidence  to  that  effect,  but  that  would 
not  make  the  title  marketable,  provided  there  was  evidence, 
51 
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which,  if  believed  by  a  jury  upon  another  trial,  with  diflEerent 
parties  before  the  court,  would  warrant  the  conclusion  that  he 
was  insane  when  he  conveyed  to  his  sister.  The  learned  trial 
judge  found  that  there  was  no  evidence  of  insanity,  and  not 
enough  to  create  a  resisonable  doubt  upon  the  subject.  This 
covered  the  controlling  issue  as  to  the  existence  of  any  evi- 
dence, which,  when  fairly  considered,  could  establish  a  reason- 
able doubt.  It  was  either  a  finding  of  fact,  or  a  conclusion  of 
law.  If  the  former,  it  was  without  any  evidence  to  support 
it,  and  was,  hence,  subject  to  exception  as  an  error  of  law. 
{Otten  V.  Manhattan  Ry,  Co.^  150  N.  Y.  395;  National 
Harrow  Co.  v.  Bement^  163  N.  Y.  505.)  If  the  latter,  it  was 
reversible  error,  because  it  held  as  matter  of  law  that  there 
was  no  evidence  on  the  vital  question,  when  there  was  enough 
competent  evidence,  not  only  to  justify,  but  to  require  a  find- 
ing that  there  was  a  reasonable  doubt  as  to  McKenna's  sanity. 
The  question  was  not  whether  he  was  actually  insane,  but 
whether  there  was  a  reasonable  doubt  about  it,  which  was  con- 
clusively established.  The  evidence  was  not  hearsay,  but  a 
fact,  as  notice,  although  given  orally,  is,  notwithstanding,  a 
fact.  If  a  grantor,  in  a  chain  of  conveyances,  regular  upon 
the  record,  should  inform  a  proposed  purchaser  that  a  deed, 
purporting  to  have  come  from  him,  was  a  forgery,  and  that  he 
would  take  the  title  at  his  peril,  and  should  fortify  his  state- 
ment by  affidavits,  it  would  be  evidence  of  the  same  character 
as  that  upon  whicli  the  plaintiff  acted. 

On  the  trial  the  plaintiff  offered  in  evidence  a  written  agree- 
ment between  the  defendant  and  the  other  heirs  of  her  grantor, 
made  after  the  law  day  had  passed,  whereby  she  agreed  to 
unite  with  tliem  in  conveying  the  real  estate  embraced  in  the 
deed  to  her,  and  to  receive  only  one-fourth  of  the  avails  of 
the  sale.  He  also  offered  to  prove  that  the  attorneys  for  the 
other  heirs  refrained  from  bringing  an  action  to  set  aside  tlie 
deed  to  the  defendant,  for  the  reason  that  she  voluntarily 
entered  into  an  agreement  by  which  she  was  to  accept  the 
share  of  the  estate  which  would  have  been  hers  as  heir  at  law 
if  she   had   never   received   the   deed.     This   evidence   wafl 
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objected  to  by  the  defendant  upon  the  ground  that  it  was 
irrelevant  and  immaterial.  The  objection  was  sustained  and 
the  plaintiff  excepted.  This  was  error.  The  proof  offered 
was  both  material  and  relevant.  It  would  have  tended  to 
show  that  tlie  defendant  herself  regarded  the  deed  as  invalid, 
and  for  that  reason  voluntarily  surrendered  three-fourths  of 
the  property  which  it  purported  to  convey.  This  constituted  a 
practical  admission  on  her  part  that  the  title  which  she  claimed 
to  the  property  when  the  contract  between  the  parties  was 
made  was  not  only  unmarketable,  but  invalid.  It  was  a  cir- 
cumstance which  the  plaintiff  was  entitled  to  prove,  as  tend- 
ing to  show  that  the  title  offered  was  at  least  doubtful,  and 
not  such  as  the  plaintiff  was  required  to  accept. 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  rendered  against  the  defendant  upon  her  stipulation, 
with  costs  in  all  courts. 

O'Bkien,  J.  (dissenting).  I  think  the  defendant's  appeal 
from  the  judgment  of  the  conrt  below,  reversing  a  judgment 
of  the  trial  court  in  her  favor,  is  well  founded  and  should  be 
sustained.  This  is  an  action  by  the  plaintiff,  the  vendee  of 
real  property  under  an  executory  contract,  to  recover  damages 
from  the  defendant,  the  vendor,  for  a  breach  of  the  contract 
on  her  part.  The  damage  claimed  is  the  sum  of  $500,  being 
the  amount  paid  down  by  the  plaintiff  upon  the  contract  at 
the  time  of  its  execution,  and  the  further  sum  of  $166.60, 
being  expenses  incurred  by  him  in  examining  the  title,  with 
interest  on  these  sums  from  the  17th  of  March,  1892.  The 
trial  court,  after  a  hearing,  dismissed  the  complaint  on  the 
merits,  but  on  appeal  the  judgment  was  reversed  and  a  new 
trial  granted. 

It  does  not  appear  from  the  order  that  the  reversal  was 
upon  the  facts,  and,  therefore,  we  must  assume  that  it  was 
upon  the  law.  This  is  a  short  decision  under  section  1022  of 
the  Code,  and  in  such  cases  the  rule  is  well  settled  that  all  the 
facts  necessary  to  support  the  judgment  are  deemed  to  be 
found,  and  all   facts  inconsistent  with    it,  claimed    by   the 
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defeated  party,  are  deemed  to  be  negatived.  {Am/ierst  Col- 
lege  v.  Bitch,  151  N.  Y.  282 ;  Marden  v.  Dorthy,  160  N.  Y. 
46 ;  Natiorhal  Harrow  Co,  v.  Bement,  163  N.  Y.  505.)  In 
the  absence  of  some  valid  exception,  the  only  question  that 
this  court  can  review  in  such  a  case  is,  whether  upon  the  facts 
found  by  the  trial  court  the  legal  conclusion  followed,  and  in 
this  case  the  question  is,  whether  upon  the  facts  found  the 
plaintiflE's  complaint  should  have  been  dismissed,  as  it  was. 
{Bomeisler  v.  Forster^  154  N.  Y.  229.)  The  principles  gov- 
erning actions  of  this  character  are  well  settled.  The  plaintiff 
in  this  case,  who  is  the  vendee  under  the  contract,  was  bound 
to  show  that  he  had  performed  the  contract  on  his  part,  ten- 
dered performance  to  the  vendor  on  the  law  day  and 
demanded  performance  on  her  part,  or,  failing  so  to  do,  he 
must  show  that  such  tender  would  have  been  useless  or  an  idle 
ceremony  on  his  part,  for  the  reason  that  it  was  impossible  for 
the  defendant,  the  vendor,  to  perform  on  her  part.  {Ziehen 
V.  Smith,  148  N.  Y.  558 ;  Higgina  v.  Eagletoii,  155  id.  466 ; 
Simia  v.  McElroy,  160  id.  156.)  The  findings  in  this  case 
were  not  set  aside  and  they  must  control  the  decision  in  this 
court.  There  is  no  finding  in  the  record  that  the  plaintiff 
ever  performed  on  his  part  or  offered  to  perform  or  tendered 
p^ormance ;  but  since  his  complaint  was  dismissed,  it  must 
be  assumed  that  all  these  facts  were  negatived  or  found 
against  him.  There  is  no  finding  that  the  defendant  failed  to 
perform  or  was  unable  to  perform,  but,  on  the  contrary,  since 
she  succeeded  at  the  trial,  findings  just  the  other  way  were 
made  or  must  be  assumed  to  have  been  made.  That  is,  there 
is  a  finding  in  the  record  now  before  us  that  the  defendant  was 
at  the  law  day  ready  and  willing  to  perform  the  contract  on  her 
part.  These  findings  of  the  trial  court  not  having  been  set 
aside  by  the  Appellate  Division  are  still  the  only  findings  in 
the  case,  and,  therefore,  the  plaintiff  is  without  any  finding 
whatever,  either  that  he  h»3  performed  himself  or  that  the 
defendant,  the  vendor,  failed  to  perform  on  her  part  or  that 
she  was  unable  to  perform.  The  decision  of  the  learned  court 
below  cannot,  therefore,  be  sustained  unless  the  record  dis- 
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closes  some  error  of  law  which  would  have  justified  a  reversal, 
and  to  my  mind  it  is  impossible  to  state  any  such  error.  When 
the  reversal  of  the  Appellate  Division  is  upon  the  law,  as  in 
this  case,  in  order  to  sustain  a  reversal  here,  it  must  appear 
that  some  exception  was  taken  on  the  trial  raising  a  question 
of  law,  and  that  such  question  was  erroneously  decided. 
[Schooninaker  v.  Bonnie^  119  N.  Y.  566.)  When  the  court 
disposes  of  the  issues  in  a  case  by  the  short  decision  author- 
ized by  section  1022  of  the  Code,  without  stating  separately 
the  facts  found  and  the  conclusions  of  law  as  formerly,  only 
one  exception  is  provided  for,  and  that  is  to  the  decision  itself 
and  not  to  the  reasons  or  grounds  of  the  decision.  That  excep- 
tion enables  the  defeated  party  to  review  all  questions  of  law 
and  fact  in  the  case,  and  if  there  was  evidence  to  sustain  any 
material  fact  necessary  to  the  cause  of  action  or  defense  of  the 
party  defeated,  the  court  below  may  reverse  the  judgment 
upon  the  facts  found,  although  there  also  may  be  evidence 
the  other  way  in  support  of  the  findings  of  the  successful 
party. 

It  is  not  claimed  and  it  cannot  be  claimed  that  the  finding 
in  defendant's  favor,  to  the  effect  that  she  was  able  and  will- 
ing to  perform,  is  without  evidence  to  support  it.  Nor  is  it 
claimed  that  any  improper  evidence  for  the  defendant  was 
received  at  the  trial.  Hence,  there  is  nothing  left  for  this 
court  to  examine  except  the  question  whether  any  material 
finding  of  fact  is  without  evidence  to 'sustain  it.  {National 
Harrow  Go.  v.  Bement^  supra,)  The  learned  counsel  for  the 
plaintiff  does  not  claim  that  there  is  any  such  finding  in  the 
record,  but  he  has  argued  the  case  precisely  as  if  the  reversal, 
which  he  seeks  to  sustain,  was  upon  the  facts.  It  appears,  how- 
ever, that  the  learned  trial  judge,  after  making  his  decision  dis- 
missing the  complaint,  stated  the  grounds  or  reasons  for  the 
decision.  Among  other  things  he  stated  that  "  there  is  no  evi- 
dence before  the  court  tliat  Bernard  McKenna  was  insane  at 
the  time  he  deeded  this  property  to  the  defendant  nor  suffi- 
cient to  create  a  reasonable  doubt  as  to  his  sanity  at  this  time." 
An  exception  was  filed  to  this  statement  or  remark  and  that  is 
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the  statement  that  is  said  to  lack  evidence  to  support  it.  The 
statement  was  that  there  was  no  evidence  to  show  that  defend- 
ant's grantor  was  insane  and  not  sufficient  evidence  to  create 
a  reasonable  doubt  on  that  point.  This  is  simply  a  recital  by 
the  trial  judge  of  something  tliat  did  not  appear  on  the  trial. 
It  is  not  a  finding  of  fact  or  a  finding  of  any  kind.  It  is 
simply  a  reason  for  the  decision  or  findings  previously  stated. 
No  such  fact  was  in  issue  under  the  pleadings  and  no  such 
question  was  in  controversy  between  the  parties.  No  such 
fact,  if  fact  it  may  be  called,  existed  when  the  contract  was 
made,  and  it  has  nothing  to  do  with  the  obligations  of  the 
parties  under  the  contract.  It  is  a  mere  statement  of  the 
absence  of  certain  evidence  at  the  trial.  When  it  is  called  a 
finding  of  fact  or  of  law,  it  is  only  another  way  of  saying  that 
there  is  no  evidence  in  tlie  record  to  show  that  there  was  no 
evidence  before  the  court  that  a  certain  person  was  insane. 
That  is  that  tliere  was  no  evidence  to  prove  a  negative.  But 
the  learned  trial  judge  found  that  the  defendant's  grantor  was 
not  insane  since  he  dismissed  the  complaint.  That  is  a  finding 
of  a  fundamental  fact  supported  by  evidence,  and,  it  having 
been  so  found,  the  statement  that  there  was  no  evidence  the 
other  way  is  wholly  immaterial.  When  a  court  finds  facts 
which  control  the  case,  it  does  not  detract  from  these  findings 
to  state  that  there  was  no  evidence  the  other  way ;  it  rather 
affirms  the  finding  made  and  certainly  cannot  weaken  it.  It 
is  enough  that  the  evidence  before  the  trial  court  justified  the 
finding  which  it  made  that  the  defendant's  grantor  was  not 
insane.  It  nmst  bo  remembered  that  the  issue  tendered  by 
the  plaintiff  in  his  complaint  was  that  the  defendant's  grantor  at 
the  time  of  the  conveyance  was  a  lunatic,  and,  hence,  that  the 
conveyance  was  void  and  conferred  no  title  upon  the  defendant 
The  plaintiff  was  bound  to  prove  that  allegation.  It  was  not 
enough  to  create  a  suspicion  as  to  his  soundness  of  mind.  We 
have  seen  that  the  only  exception  provided  for  by  the  section  of 
the  Code  referred  to  is  to  the  decision  itself,  and,  therefore,  the 
plaintiff  took  nothing  by  the  special  exception  to  the  state- 
ment of  the  trial  judge  that  there  was  no  evidence  in  favor  of 
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the  contention  to  the  contrary  of  the  fact  found,  which  was 
that  the  defendant's  grantor  was  not  insane.  This  assertion 
may  be  subjected  to  a  very  fair  and  certain  test  Suppose 
that  the  court  had  made  separate  findings  of  all  the  facts  with 
his  general  conclusion  of  law,  as  he  might  and  as  he  was 
formerly  obliged  to,  and  after  finding  specifically  tliat  the 
defendant's  grantor  was  not  insane,  as  is  now  implied  in  his 
decision,  and  that  finding  was  supported  by  evidence,  as  it  is 
now  in  the  decision,  and  he  was  requested  by  the  plaintiflE  to 
find  also  that  there  was  some  evidence  the  other  way,  that  is, 
in  support  of  the  contention  that  he  was  insane,  and  the  court 
refused  so  to  find,  and  there  was  ah  exception  to  such  refusal, 
would  that  refusal  to  find  as  to  evidentiary  facts  constitute 
grounds  for  reversal  in  this  court  ?  It  certainly  would  not  so 
long  as  the  finding  in  favor  of  the  defendant  was  supported 
by  evidence  {Crim  v.  Starkweather^  136  N.  Y.  637) ;  and  it 
was  always  the  law  in  this  court  that  a  judgment  could  not  be 
reversed  for  a  refusal  by  the  trial  court,  at  the  request  of  the 
defeated  party,  to  find  even  a  material  fact  unless  it  was  con- 
clusively established  {Koehler  v.  IlugheSj  148  N.  Y.  507),  and 
now  since  the  change  in  the  Code  that  rulq  is  held  more 
strictly  than  ever.  {National  Harrow  Co.  v.  Bement^  supra?) 
No  one  claims  that  the  fact  in  this  case,  if  it  be  a  fact,  which 
was  determined  adversely  to  the  plaintiff,  was  conclusively 
established.  When  the  facts  found  are  supported  by  evidence, 
as  they  are  here,  a  finding  that  there  was  some  or  not  any 
evidence  the  other  way  cannot  possibly  be  material.  This 
court  cannot  reverse  a  judgment  or  sustain  a  reversal  below 
where  the  evidence  was  sufficient,  for  the  sole  reason  that 
the  trial  court  stated  in  his  decision  that  there  wew  no  evi- 
dence to  the  contrary.  That  statement,  whether  right  or 
wrong,  was  not  a  subject  of  exception  any  more  than  if 
it  had  been  made  by  the  court  upon  the  trial  or  submis- 
sion of  the  case.  {Rutherford  v.  Schattman^  119  N.  Y. 
604.)  The  case  is  a  very  plain  one  in  this  respect,  that  it 
has  not  yet  been  found  by  any  court  that  the  plaintiff  per- 
formed his  contract  or  offered  to  perform.     Nor  that  the 
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defendant  committed  any  breach  on  her  part  or  was  for  any 
reason  unable  to  perform.  How  the  plaintiff  can  recover  in 
this  situation,  I  am  unable  to  perceive.  The  plaintiff^s  coun- 
sel has  argued  no  exception  taken  at  the  trial,  and  the  court 
has  not  been  able  to  find  any  exception  in  the  record,  except 
that  filed  after  the  decision  to  a  statement  that  there  was  no 
evidence  of  a  certain  fact  claimed  by  the  defeated  party,  and 
which  seems  to  me  is  wholly  insufficient  as  a  basis  for  sustain- 
ing the  reversal  below. 

But  quite  apart  from  this  the  statement  of  the  trial  judge, 
that  there  was  no  evidence  that  the  defendant's  grantor  was 
insane,  was  entirely  correct.  There  is  not  a  shred  of  evidence 
in  the  case  to  show  that  he  was  insane,  except  the  depositions 
contained  in  the'  lunacy  proceedings  taken  in  Ireland,  where 
the  defendant's  grantor  then  lived,  and  when  he  was  beyond 
the  jurisdiction  of  the  court,  and  which  proceedings  had  been 
vacated  by  the  order  of  the  court.  These  depositions  were 
hearsay  and  not  admissible  to  prove  the  issue  made  by  the 
complaint,  and  though  they  were  admitted,  the  court  had  the 
right  to  hold  in  the  end  that  they  proved  nothing.  The  plain- 
tiff's counsel  practically  admits,  as  he  must,  that  these  written 
statements  of  persons  in  Ireland  touching  the  mental  condi- 
tion of  the  party  were  not  admissible  to  prove  that  the  defend- 
ant was  unable  to  convey  good  title  at  the  law  day.  But  he 
insists  that  the  court  having  admitted  them,  though  errone- 
ously, was  bound  by  them  and  could  not  say,  as  he  did  when 
deciding  the  case,  that  they  had  no  probative  force,  and  he 
cites  a  case  to  prove  that  proposition.  ( Van  Deuaen  v.  Sweety 
51  N.  Y.  378.)  But  it  will  be  seen,  I  think,  upon  reading 
the  case,  that  it  holds  nothing  of  the  kind.  The  proposi- 
tion that  a  court,  if  it  happens  to  receive  hearsay  evidence 
improperly  and  against  the  objection  and  exception  of  the 
party  against  whom  it  was  offered,  cannot  disregard  it 
when  deciding  the  case,  does  not  strike  me  as  reasonable  or 
sound.  Testimony  which  has  no  probative  force  inherently 
is  not  changed  in  character  by  a  ruling  admitting  it  at 
the  trial  against  the   objection   of   the   opposite   party.     It 
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is  jnst  as  worthless  after  admission  as  it  was  before, 
and  a  judge  who  admitted  it  does  not  commit  an  error 
by  stating  in  the  decision  that  it  proves  nothing,  and  that 
was  the  effect  of  the  statement  made  by  the  learned  trial 
judge  in  this  case  as  one  of  the  reasons  for  his  decision. 
When  the  plaintiff's  counsel  offered  the  statements  of  third 
parties  to  prove  that  the  defendant's  grantor  was  insane,  and 
succeeded  in  putting  them  into  the  case  against  the  objection 
of  his  opponent,  he  took  the  chances  of  a  decision  by  the 
court  that  they  proved  nothing.  The  plaintiff  cannot  no*  r 
complain  because  the  court  in  deciding  the  case  refused  to  give 
effect  to  incompetent  testimony  which  had  no  tendency  to 
prove  any  material  fact.  He  had  no  right  to  rely  upon  testi- 
mony which  he  now  admits  and  could  have  known  at  the  trial 
to  be  inadmissible.  The  findings  in  this  case,  as  above  remarked 
certainly  sustain  the  judgment,  and  there  was  no  error  of  law 
committed  at  the  trial  which  justified  a  reversal  of  the  judg- 
ment. The  difficulty  in  the  case,  so  far  as  the  plaintiff  is  con- 
cerned, is  that  whereas  the  court  below  evidently  intended  to 
reverse  upon  the  facts,  as  it  had  the  power  to  do,  the  order 
contains  no  statement  to  that  effect.  This  is  a  mistake  which 
parties  frequently  make,  but  it  does  not  seem  to  me  that  the 
court  should  attempt  to  extricate  them  from  the  consequences, 
by  liolding  that  an  exception  to  the  statement  of  the  trial 
judge  in  a  short  decision  that  there  was  no  evidence  of  a 
certain  fact,  which  he  found  the  other  way,  is  sufficient  to 
sustain  the  reversal  in  this  court. 

The  judgment  should,  therefore,  be  reversed  and  that  of  the 
Special  Term  affirmed,  witli  costs. 

Parker,  Ch.  J.,  Bartlett,  IIaigiit,  AIartin  and  Werner, 
JJ.,  concur  with  Vann,  J.,  for  affirmance;  O'Brien,  J., 
dissents. 

Order  affirmed,  etc. 
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James  K.  De  Kemek,  Kespondent,  v,  Willard  Brown  et  al., 
•        Appellants. 

1.  Principal  akd  Agent —  Contract  —  Undisclosed  Principal. 
Persons  who  contract  in  writing  as  principals  for  work  and  materials  can- 
not evade  liability  by  claiming  or  proving  by  parol  that  they  acted  for 
some  undisclosed  principal  or  syndicate  to  which  they  intended  to  assign 
the  contract,  where  such  fact  was  not  mentioned  therein  nor  made  known 
to  the  parties  with  whom  they  contracted. 

2.  Evidence  —  Parol  Proof  to  Vary  Contract.  That  the  specifica- 
tions for  work  contracted  for  by  a  firm  use  in  some  portions  the  word 
**  company  "  and  provide  that  a  percentage  shall  be  retained  by  it  as  a 
guaranty  of  the  faithful  completion  of  the  work,  does  not  create  such  an 
ambiguity  as  to  render  admissible  parol  proof  that  the  firm  acted  for 
an  undisclosed  principal. 

3.  Contract  by  Agent  —  Notice.  The  words  **  as  agreed  upon  here," 
contained  in  a  letter  authorizing  an  agent  to  sign  a  contract  for  a  ditch 
for  irrigation  purposes,  do  not  impose  upon  the  parties  with  whom  he 
contracted  the  duty  of  ascertaining  all  that  had  been  discussed  between 
the  agent  and  his  principals  or  as  to  who  w^ere  to  be  the  responsible 
parties  in  the  transaction,  where  the  words  related  merely  to  the  manner 
of  building  the  ditch. 

4.  Personal  Liability.  An  agent  who  contracts  for  work  and 
materials  in  his  own  name,  without  disclosing  his  principal,  makes  himsdf 
personably  liable  therefor,  although  the  other  party  to  the  contract  may 
suppose  that  he  is  acting  as  agent  and  has  means  of  ascertaining  the 
principal,  but  remains  without  actual  knowledge  of  the  principars 
identity. 

De  Bemer  v.  Brown,  86  App.  Div.  634,  affirmed. 

(Argued  December  4,  1900;  decided  January  22,  1901.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered  in 
favor  of  plaintiflE  February  8,  1899,  upon  ati  order  of  the 
Appellate  Division  in  tlie  first  judicial  department,  overruling 
defendants'  exceptions,  ordered  to  be  heard  in  the  firsl 
instance  by  the  Appellate  Division,  denying  a  motion  for  a 
new  trial  and  directing  judgment  for  plaintiflE  upon  a  verdict 
directed  at  a  Trial  Term. 

In  September,  1890,  the  defendants,  lawyers  and  residents 
of  the  city  of  New  York,  went  to  Denver,  where  they  met 
Edwin  H.  Kellogg,  a  civil  engineer.     During  the  previous 
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year  Kellogg  liad  made  a  preliminary  survey  of  lands  in  New 
Mexico  which  the  defendants  were  desirous  of  acquiring  for 
themselves  or  for  others.  An  interview  took  place  between 
the  defendants  and  Kellogg  in  regard  to  such  lands  and  a 
further  survey  of  them,  and  when  they  left  Denver  it  was 
with  an  understanding  that  they  would  notify  him  if  they 
desired  liim  to  make  a  further  survey.  After  their  separation 
tlie  defendants  wrote  Kellogg  that  they  had  made  an  arrange- 
ment as  to  the  lands,  and  expressed  a  desire  to  have  him  pro- 
ceed as  early  as  possible  to  make  tlie  necessary  survey,  so  as  to 
put  under  contract  for  speedy  completion  a  ditch  for  the  irri- 
gation of  about  five  thousand  acres  of  land  for  alfalfa.  They 
also  advised  him  to  consult  Mr.  Slattery  as  to  location  and  other 
matters,  and  notified  him  that  drafts  upon  them  for  his  expenses 
and  other  disbursements  would  be  honored. 

As  a  result,  Kellogg  left  Denver  September  28,  1890,  and 
began  the  suggested  survey.  It  was  completed  in  the  early 
part  of  December,  and  on  the  thirteenth  of  that  month,  at  the 
request  of  the  defendants,  he  came  to  New  York,  where  he 
remained  until  the  twentieth.  There  was  a  voluminous  cor- 
respondence between  Kellogg  and  the  defendants  prior  to  the 
execution  of  the  contract  in  suit.  In  a  letter  from  Kellogg  to 
the  defendants,  dated  September  18, 1890,  the  former  requested 
information  from  them  as  to  the  name  of  the  company ;  if  a 
corporation,  under  what  law  organized ;  to "  whom  he  was 
directly  responsible ;  to  whom  he  should  report  his  operations, 
and  whetlier  they  would  have  any  other  agent  in  New  Mexico, 
and,  if  so,  his  status  as  to  him.  On  September  twenty-second 
the  defendants  replied  to  Kellogg's  inquiry  as  to  the  name  of 
the  company,  etc. ;  that  he  would  regard  himself  as  respon- 
sible to  Brown  &  Wells  only;  that  they  would  meet  the 
financial  wants  of  the  organization,  which  was  not,  and  for 
some  time  could  not  be,  completed,  and  that  they  could  not 
say  whether  they  would  have  any  other  agent  in  New 
Mexico.  They  then  discussed  the  question  of  his  salary,  and 
added  that  they  could  not  reply  to  the  last  paragraph  of  his 
letter,  as  no  organization  had  yet  been  made,  and  it  would  be 
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premature  to  announce  liis  oflScial  appointment ;  that  they  did 
not  consider  it  necessary  to  announce  it  to  anybody,  as  nobody 
was  concerned  but  themselves  and  Kellogg,  and  that  what 
they  had  already  said  would  give  him  authority  to  make  pur- 
chases of  the  necessary  material  and  to  employ  the  necessary 
labor.  On  December  twenty-seventh  Kellogg  again  wrote, 
asking  the  defendants  to  give  the  corporation  or  association 
name  to  be  used  in  the  contracts  and  vouchers.  To  that  the 
defendants  replied :  "  We  think,  upon  full  consideration,  that 
you  had  better  make  the  contracts  and  vouchers  in  the  name 
of  Brown  &  Wells,  and  we  can  assign  them  to  the  Ditch 
Company  as  soon  as  we  understand  the  legal  requirements  are 
in  shape.  When  they  are,  the  work  can  be  done  for  the  bene- 
fit of  the  Bell  Banch  Ditch  Company.  *  *  *  We  under- 
stand that  we  have  already  given  you  authority  to  make  the 
contracts  for  the  building  of  the  ditch,  as  agreed  upon  here ; 
but,  so  far  as  you  may  need  such  authority  in  writing,  let  this 
be  sufficient." 

In  the  following  February  the  surveys  and  preparations  had 
been  sufficiently  proceeded  with  to  enable  bids  for  the  construc- 
tion of  the  dam  and  canal  to  be  called  for,  which  was  accord- 
ingly done.  DijBEerent  persons  bid  upon  the  work,  and  Kel- 
logg, after  examining  the  various  bids,  determined  that  James 
B.  De  Bemer  &  Co.  were  the  lowest  bidders,  and  the  contract 
was  awarded  to  them.  The  agreement  for  the  work  was  signed 
on  or  about  tlie  twenty-third  of  that  month  by  De  Bemer  & 
Co.,  and  by  Brown  &  Wells  by  Edwin  H.  Kellogg,  agent 
On  the  same  day  Kellogg  telegraphed  the  defendants, "  Ditch 
contract  signed  to-day.  Copy  sent  you."  Three  days  later 
one  of  the  defendants  wrote  Kellogg :  "  I  have  looked  over 
the  contract  and  specifications  for  the  canal,  and  have  noth- 
ing whatever  to  add.  So  far  as  I  can  see  it  is  perfect" 
When  the  contract  was  signed  the  plaintiff's  firm  inquired  of 
Kellogg  as  to  his  authority  to  sign  the  name  of  the  defend- 
ants. Thereupon  he  showed  them  the  letter  of  January 
sixth,  or  a  portion  of  it  which  related  to  his  authority  to 
make  contracts  for  the  defendants  for  constructing  the  dam 
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and  ditch.  The  particular  part  upon  which  it  is  claimed  that 
the  plaintiffs  firm  relied  was  :  "  We  understand  that  we  have 
already  given  you  authority  to  make  the  contracts  for  the 
building  of  the  ditch,  as  agreed  upon  here ;  but,  so  far  as  you 
may  need  such  authority  in  writing,  let  this  be  sufficient." 
The  plaintiff,  before  the  commencement  of  this  action,  acquired 
all  his  partner's  interest  in  the  contract  in  suit  and  the  money 
due  the  firm  for  the  work  performed  under  it. 

On  the  trial  the  plaintiff  and  Kellogg  were  both  called  and 
testified  as  witnesses  for  the  plaintiff.  The  plaintiff  testified 
that  he  knew  nothing  of  any  company,  corporation  or  syndicate 
that  had  anything  whatever  to  do  with  the  lands  or  the  con- 
struction of  the  ditch  which  his  firm  contracted  to  build.  The 
testimony  of  Kellogg  was  to  the  same  effect.  There  was  no 
direct  proof  that  the  plaintiff  had  any  knowledge  whatever 
that  any  corporation  or  person  other  than  the  defendants  was 
principal  in  the  building  of  this  dam  and  ditch.  The  proof 
was,  however,  sufficient  to  justify  the  conclusion  that  Kellogg 
knew  or  had  reason  to  understand  that  this  work  was  being 
done  for  some  inchoate  corporation  or  syndicate  which  was 
represented  by  the  defendants.  The  trial  court  directed  a 
verdict  for  the  plaintiff,  which  was  evidently  based  upon  the 
theory  that  unless  the  plaintiffs  firm  knew  that  the  defendants 
were  agents  for  some  disclosed  or  undisclosed  principal  they 
were  liable  upon  the  contract  signed  by  them.  It  then  held 
that  as  there  was  no  evidence  to  show  that  they  possessed  such 
knowledge,  but  the  proof  was  directly  to  the  contrary,  a  ver- 
dict should  be  directed  for  the  plaintiff. 

David  JS,  Hill  and  Byron  Traver  for  appellants.  Parol 
evidence  was  properly  received  by  the  trial  court  in  aid  of 
defendants*  claim  of  their  agency.  {Field  v.  Munson^  47  N. 
T.  221 ;  Whart.  on  Ev.  [3d  ed.]  §  956  ;  Bdbhett  v.  Yoxcng, 
51  Barb.  466 ;  A,  C.  Bank  v.  Leonard,  40  Barb.  136  ;  New- 
man V.  Greeff,  101  N.  T.  663 ;  Bentley  v.  Bellinger,  4  T.  &  C. 
71 ;  Eighmie  v.  Taylor,  98  N.  Y.  296 ;  Corse  v.  PecJc,  102 
N.   Y.  513;   Worrall  v.   Munn,  5  N.   Y.  229;   Ifixan  v. 
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Palmer^  8  N.  T.  398 ;  Martin  v.  Famsworthy  49  N".  T.  555.) 
The  circumstances  surrounding  the  execution  of  this  contract 
were  such  as  should  have  put  a  prudent  man,  acting  in  good 
faitli,  on  inquiry  as  to  whether  defendants  were  agents  or 
principals  in  the  transaction ;  and  plaintiff  was,  therefore, 
chargeable  in  Jaw  witli  such  notice  as  his  inquiry  would  have 
developed.  {Edwards  v.  DooUy^  120  N.  T.  540 ;  Cox  v. 
Pearce,  112  K  Y.  637;  Wright  v.  Coihot,  89  N.  Y.  574; 
Baring  v.  Corrie^  2  Barn.  &  Aid.  137 ;  Higgins  v.  Ea^le- 
ton,  155  K  Y.  466;  Hanover  Bank  v.  A.  D,  &  T. 
Co.,  148  N.  Y.  619;  Ladd  v.  ^.  Ins.  Co.,  147  N.  Y.  478; 
Argersinger  v.  MacnaugMon,  114  N.  Y.  535  ;  Craighead  v. 
Peterson,  72  N.  Y.  279.)  Beyond  the  contract  itself,  which 
was  not  signed  by  defendants  personally,  there  is  no  fact  in  the 
case  from  which  an  inference  may  justly  be  drawn  that  defend- 
ants assumed,  or  intended  to  assume,  personal  liability,  or  to 
adopt  the  contract  made  by  Kellogg,  their  pretended  agent,  as 
their  personal  obligation.  {Craighead  v.  Peterson,  72  T*?".  Y. 
280 ;  Ritch  v.  Smith,  82  N.  Y.  627 ;  Bichford  v.  Menier, 
107  N.  Y.  490 ;  Merritt  v.  Bissell,  155  N.  Y.  396 ;  Biggins 
V.  Eagleton,  155  N.  Y.  466.)  The  most  favorable  view  for 
the  plaintiff  that  could  have  been  taken  of  the  whole  case 
required  the  submission  to  the  jury  of  the  question  whether 
plaintiff  had  been  guilty  of  such  carelessness  in  failing  to  prose- 
cute any  inquiry  at  all,  as  to  preclude  a  recovery  upon  his 
claim.  [Cheever  v.  P.,  S.  i&  L.  K  R.  R.  Co.,  28  App.  Div. 
81 ;  Hanover  Bank  v.  A.  D.  cfe  T.  Co.,  148  N.  Y.  619;  C. 
Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191.) 

Thomas  D.  Adams  and  John  J.  Adams  for  respondent. 
The  contract  sued  on  was  executed  by  the  witness  Kellogg,  as 
the  agent  for  the  defendants,  in  strict  conformity  with  his 
instructions  received  from  them,  and  they  are  bound  by  it 
{Marsh  V.  Gilbert,  2  Hun,  60 ;  Westfield  Bank  v.  Cornen,  37 
N.  Y.  321 ;  N.  R.  Bank  v.  Aymar,  3  Hill,  262 ;  Bickford 
V.  Menier,  107  N.  Y.  494.)  If  the  defendants  were  acting  as 
agents,  and  not  as  principals,  as  they  now  contend,  it  was  for 
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an  undisclosed  principal,  and  the  name  of  snch  principal  and 
the  fact  of  the  agency  were  wholly  unknown  to  plaintiff  at 
the  time  of  the  signing  of  the  contract,  and  defendants  are  per- 
sonally bound.  {HoUy,  Jioss^  54  N.  T.  475  ;  Cohh  v.  Knapp^ 
71  N.  T.  349  ;  Jemiaon  v.  C.  S.  Banh^  44  Hun,  415 ;  Knapp 
V.  Simon^  96  N.  T.  288 ;  Canal  Bank  v.  Bank  of  Albany , 
1  Hill,  294 ;  Munson  v.  S,,  G.  <fe  C.  B.  B.  Co.,  103  K  T.  75.) 
Not  only  was  the  contract  executed  in  strict  accordance  with 
the  instructions  received  by  appellants'  agent,  Kellogg,  but 
his  action  in  so  executing  it,  and  in  making  vouchers  in  their 
name  as  principals,  was  afterwards  fully  ratified  and  confirmed 
by  the  defendants,  with  full  knowledge  upon  their  part  of  the 
manner  of  the  execution  of  the  contract  in  question.  {Ger- 
mania  Bank  v.  Bistler,  4  Hun,  633  ;  Hill  v.  Miller,  76  N. 
Y.  35 ;  Dahney  v.  Stevens,  10  Abb.  Pr.  [N.  S.}  48  ;  Gillia 
V.  jff.  B.  Co.,  34  Minn.  301;  1  Lawson's  Eights,  Kem. 
&  Pr.  79;  Ward  v.  Williarna,  26  111.  447;  Hamlin  v. 
Sears,  82  N.  T.  330;  Towle  v.  Steveiison,  1  Johns.  Cas. 
110 ;  Armstrong  v.  GilcJirist,  2  Johns.  Cas.  424 ;  Caiimes  v. 
Bleecker,  12  Johns.  300 ;  Jervis  v  Jloyt,  2  Hun,  641.)  The 
contract  having  been  made  in  the  name  of  the  defendants  as 
principals,  they  were  precluded  from  introducing  parol  evi- 
dence to  alter  or  vary  its  terms  so  as  to  discharge  themselves 
from  liability  thereon.  ( Worrall  v.  Munn,  5  N.  Y.  229 ; 
McDowell  V.  Simpson,  27  Am.  Dec.  344 ;  Pettis  v.  Bloom^er, 
21  How.  Pr.  318 ;  Stone  v.  Wood,  7  Cow.  455  ;  Bank  of 
Bochester  v.  Monteath,  1  Den.  405  ;  Pumpelly  v.  Phelps, 
40  N.  Y.  67 ;  Briggs  v.  Partridge,  64  N.  Y.  361 ;  Kiersted 
V.  O.  <fe  A.  B.  B.  Co.,  69  N.  Y.  345 ;  Squier  v.  If'orris,  1 
Lans.  286 ;  Benham  v.  Emery,  46  Hun,  160.) 

Mabtin,  J.  When  tlie  discussion  of  the  various  reasons 
assigned  by  the  courts  below  for  their  action  in  this  case  is 
omitted,  and  our  examination  is  confined  to  the  only  question 
before  ns,  which  is  the  correctness  of  the  decision  from  which 
tills  appeal  is  taken,  the  case  is  a  plain  and  simple  one,  and 
the  questions  involved  are  not  difficult  of  solution. 
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The  agreement  which  is  the  basis  of  this  action,  and  upon 
which  the  plaintiff  has  recovered,  was  between  the  plaintiff's 
firm  upon  one  hand,  and  the  defendants'  firm  upon  the  other. 
The  former  thereby  agreed  to  perform  and  furnish  certain 
work  and  materials  according  to  specifications  which  were  a 
part  of  the  contract,  and  the  defendants  agreed  to  pay  for 
such  work  and  materials  the  prices  or  sum  mentioned  therein. 
At  the  time  of  the  trial  there  was  due  the  plaintiff  thereon 
the  amount  for  which  a  yerdict  was  directed.  The  contract 
was  in  writing,  and  was  between  J.  R.  De  Remer  &  Co.  as 
parties  of  the  first  part,  and  Willard  Brown  and  Charles  W. 
Wells,  doing  business  under  the  firm  name  of  Brown  & 
Wells,  as  parties  of  the  second  part.  It  was  signed  on  behalf 
of  the  plaintiff's  firm  by  one  of  its  members,  and  by  the 
defendants  Brown  &  Wells  by  Edwin  H.  Kellogg,  their 
agent.  That  Kellogg  was  authorized  by  the  defendants  to 
make  and  sign  this  contract  for  them  and  in  their  name,  there 
can  be  no  doubt.  Express  authority  to  thus  bind  them  was 
not  only  given  him  by  their  letter,  but  when  the  agreement 
was  executed  it  was  immediately  sent  to  the  defendants  and 
examined  by  them,  and  they  then  expressly  approved  of  it  as 
"  perfect.''  Thus,  it  is  manifest  that  the  contract  was  made 
■  in  the  name  of  the  defendants,  and  signed  for  them  at  their 
request  by  their  duly  constituted  agent.  Therefore,  in  the 
further  discussion  of  this  case,  it  must  be  assumed  that  they 
were  parties  to  the  contract  as  principals  and  not  as  agents. 

The  contention  of  the  appellants  is  that  they  were  the 
agents  for  some  undisclosed  principal  or  syndicate,  or  for  the 
promoters  of  the  undertaking  who  were  intending  to  form  a 
corporation  to  build  the  ditch  or  canal,  and,  hence,  they  are 
not  liable,  although  the  contract  w^  made  in  their  names  and 
with  no  knowledge  upon  the  part  of  the  plaintiff's  firm  of  any 
principal  other  than  the  defendants.  The  language  of  the 
written  agreement  was  not  only  plain  and  unambigaoas  as 
to  who  were  the  principals  and  who  was  to  pay  the  plaintiff's 
firm  for  the  labor  and  materials  furnished,  but  the  other  proof 
in   the  case  shows  quite  conclusively  that  the  defendants 


I 


1901.]  De  Rkmer  v.  Bbown.  417 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martik,  J. 

intended  to  become  such  principals.  This  is  shown  by  their 
letter  of  January  6,  1891,  not  only  by  the  positive  direction 
therein  to  have  the  contracts  made  in  their  name,  but  also  by 
the  statement  that  when  the  company  mentioned  was  in  legal 
shape,  the  contract  could  be  assigned  to  it.  The  defendants 
were  lawyers  and  well  knew  that  if  tliey  were  agents  for  a 
company,  no  assignment  to  it  would  be  required.  Indeed, 
the  company  to  which  that  letter  referred  was  never  in  legal 
shape  to  take  such  assignment.  Besides,  any  assignment  to  it, 
or  any  other  principal  unknown  to  the  plaintiffs  firm,  could 
have  in  no  way  affected  their  rights.  To  now  hold  that  the 
defendants  can  be  relieved  from  the  responsibility  they  thus 
plainly  and  intentionally  assumed  by  claiming  or  proving  by 
parol  that  they  intended  to  transfer  their  contract  to,  or  that 
they  acted  for,  some  undisclosed  principal  not  mentioned  in 
the  agreement  nor  disclosed  to  them,  would  be  at  war  with 
every  established  principle  of  the  law  of  agency,  as  well  as 
with  the  principles  of  equity  and  natural  justice. 

That  an  agent  may  contract  in  his  own  personal  capacity 
and  be  thus  bound  to  the  persons  with  whom  the  contract  is 
made,  is  elementary.  ( It  is  competent  for  an  agent,  although 
fully  authorized  to  bind  his  principal,  to  pledge  his  own  per- 
sonal responsibility  instead.  Such  a  personal  undertaking  is 
not  necessarily  inconsistent  with  his  character  as  an  agent,  and 
when  he  has  so  bound  himself  he  will  be  held  liable.  If  the 
promise  is  in  writing,  its  construction  and  effect  are  ordinarily 
questions  of  law  to  be  determined  by  the  court.  In  construing 
such  a  contract,  the  intent  of  the  parties  is  to  be  ascertained 
from  the  language  employed,  unless  there  is  some  ambiguity 
in  a  material  part  of  the  contract,  the  explanation  of  which 
requires  proof  of  the  attendant  facts  and  circumstances.  In 
this  case  there  is  no  amb%'uity  or  uncertainty  in  the  language 
employed,  so  far  as  it  bears  on  the  intent  of  the  defendants  to 
become  principals  in  the  contract  made  by  them.  That  intent 
is  disclosed  by  the  plain  language  of  the  agreement,  and  is  in 
entire  harmony  with  every  act  of  the  parties.  While,  in  some 
portions  of  the  specifications  the  word  "  company  "  was  used, 
53 
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Still,  the  use  of  that  word  created  no  ambiguity  which  would 
permit  parol  evidence  to  contradict  the  positive  and  clear 
terms  of  the  contract,  as  to  who  were  the  contracting  parties 
with  the  plaintiffs  firm,  or  to  contradict  the  provisions  of  the 
contract  to  the  effect  that  the  defendants  were  to  pay  for  the 
work  and  material  which  were  to  be  furnished  by  the  plain- 
tiff's firm.  Therefore,  the  appellants'  claim  that  because  in 
the  specifications  it  was  provided  that  a  percentage  sliould  be 
retained  by  the  company  as  a  guaranty  of  the  faithful  com- 
pletion of  the  work,  such  an  ambiguity  was  created  as  to  who 
were  the  responsible  parties  to  that  agreement  as  enabled  the 
defendants  to  show  that  the  contract  made  by  them  in  their 
own  name  and  signed  by  tlieir  duly  authorized  agent,  was  the 
contract  of  some  undisclosed  principal,  cannot  be  sustained. 

It  is  also  contended  that  the  words  "  as  agreed  upon  here," 
contained  in  the  defendants'  letter  which  conferred  upon  their 
agent  authority  to  sign  the  contract,  imposed  upon  the  plain- 
tiffs firm  the  duty  of  ascertaining  all  that  had  been  previously 
discussed  or  considered  between  Kellogg  and  the  defendants, 
and  constituted  constructive  notice  to  the  plaintiffs  firm  of  all 
such  matters.  We  think  that  contention  cannot  be  upheld. 
Those  words  in  no  way  relate  to  the  question  as  to  who  were 
to  be  the  responsible  parties  with  whom  the  plaintiffs  firm 
made  their  contract,  but  related  merely  to  the  manner  of 
building  the  ditch.  The  sentence  contained  in  the  letter  was, 
"  We  understand  that  we  have  already  given  you  authority  to 
make  the  contracts  for  the  building  of  the  ditch  as  agreed 
upon  here."  Plainly  it  was  the  building  of  the  ditch  that 
was  referred  to  and  qualified  by  the  phrase  "  as  agreed  upon 
here,"  and  it  did  not  relate  to  the  persons  who  were  to  be 
parties  and  liable  to  the  plaintiffs  firm  for  the  work  they  per- 
formed. This  is  the  natural  and  proper  construction  of  the 
sentence.  Moreover,  it  is  obvious  that  at  the  time  this  letter 
was  written,  there  had  been  no  agreement  between  Kellogg 
and  the  defendants  as  to  the  making  of  that  contract,  or  in 
whose  name  it  was  to  be  made,  and,  hence,  there  was  no 
agreement  upon  tliat  subject  when  Kellogg  was  in  New  Yoit, 
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and  the  words  under  consideration  could  not  have  applied  to 
that  subject.  The  defendants,  in  their  letter  to  Kellogg  of 
January  sixth,  expressly  stated  that  upon  full  consideration 
they  had  concluded  that  the  contract  would  better  be  in  the 
name  of  Brown  &  Wells.  This  was  in  answer  to  an  inquiry 
by  Kellogg  as  to  the  name  of  the  party  to  be  used  in  this 
identical  contract,  and  was  the  first  time  that  question  had 
been  determined.  It  is  evident,  both  by  construction  and 
under  the  proof,  that  the  use  of  those  words  did  not  and  could 
not  have  related  to  the  subject  of  the  parties  who  were  to 
become  liable  to  the  plaintiff's  firm,  and,  therefore,  the  defend- 
ants' contention  in  this  respect  cannot  be  sustained. 

A  person,  even  though  making  an  agreement  for  another,   \ 
makes  himself  personally  liable  thereon  if  he  contracts  in  his 
own  name  without  disclosing  his  principal,  although  the  other 
party  to  the  contract  may  suppose  that  he  is  acting  as  agent^ 
{Mills  V.  Hunt,  17  Wend.  333 ;  J^ew7nan  v.  Greef,  101  1^ 
Y.  663 ;  Kernoehaii  v.  Murray,  111  N.  Y.  306  ;  Argermiger 
V.  Macnaughton,  114  N.  Y.  535;    Welch  y.  Goodwin,  123 
Mass.  71;  Worildngton  v.  Coioles,  112  Mass.  30;  Blakehj  v. 
Bennecke,  59  Mo.  193 ;  Eichhaum  v.  Irons,  6  Watts  ife  Serg. 
67 ;  McClure  v.  Central  Trust  Co.  of  N,  T,,  165  N.  Y.  108 ; 
Mechem  on  Agency,  §  555 ;  Dunlap's  Paley  on  Agency,  368.) 

Nor  is  it  sufiicient  to  exonerate  the  agent  from  liability  tha^ 
the  seller  has  means  of  ascertaining  the  name  of  the  principal. 
He  must  have  actual  knowledge.  {Holt  v.  Boss,  54  N.  Y. 
472,  475;  Cohb  v.  Knapj^,  71  N.  Y.  348,  352.)  In  the  Holt 
case  Judge  Earl  said  :  "  Knowledge  in  plaintiffs  that  defend- 
ant might  have  acted  as  agent  was  not  enough,  and  it  was  not 
the  duty  of  the  plaintiffs  to  inquire,  before  paying,  whether 
the  defendant  was  acting  as  principal  or  agent.  It  was  the 
duty  of  defendant,  if  it  desired  to  be  protected  as  agent,  to 
have  given  notice  of  its  agency."  In  Cohh  v.  Knapp,  Church, 
Ch.  J.,  said :  "  It  is  not  sufficient  that  the  seller  may  have  the 
means  of  ascertaining  the  name  of  the  principal.  If  so,  the 
neglect  to  inquire  might  be  deemed  sufficient.  He  must  have 
actual  knowledge.     There  is  no  hardship  in  the  rule  of  liabil- 
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ity  against  agents.  They  always  have  it  in  their  own  power 
to  ^  relieve  themselves,  and  when  they  do  not,  it  must  be  pre- 
\^imed  that  they  intend  to  be  liable." 

"When  these  principles  are  applied  to  the  facts  of  this  case, 
it  becomes  obvious  that  the  defendants  were  bound  by  the 
contract  in  question  as  principals,  were  liable  to  the  plaintiff 
for  the  amount  due  thereon,  and  that  the  court  properly 
directed  a  judgment  for  the  plaintiff. 

With  our  view  of  the  law  applicable  to  this  case,  many,  if 
not  most,  of  the  rulings  upon  the  admission  or  rejection  of 
evidence  become  unimportant,  as  they  could  in  no  way  have 
affected  the  result.  Therefore,  we  deem  it  unnecessary  to 
specially  consider  any  of  the  other  questions  presented  by 
counsel  in  their  briefs  and  upon  the  argument  further  than  to 
remark  that  we  have  examined  all  the  exceptions  to  which 
our  attention  has  been  called  without  finding  any  which  would 
justify  a  reversal  of  the  judgment  of  the  court  below. 

The  order  and  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Vann,  Cullkn  and 
Werner,  JJ.,  concur. 

Order  and  judgment  affirmed. 
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i  173       •15!  1.  Negligence  —  When  Contributory  Negligence  a  Question  for 

Jury.  One,  not  in  the  regular  employment  of  the  master,  who  has  been 
referred  by  him  to  his  butler  for  instructions,  and  who  has  been  directed 
by  the  latter  to  place  wood  in  a  cellar  in  which  he  had  been  but  once 
before,  which  contained  a  depressed  opening,  of  the  existence  of  which  he 
was  ignorant,  of  which  he  was  not  warne<i  and  into  which  he  fell,  is  not 
guilty  of  contributory  negligence  as  a  matter  of  law,  but  it  is  a  question 
for  the  jury  whether  he  acted  with  ortiinary  care  under  the  circumstances 
where  the  cellar  was  so  dark  that  he  could  not  readily  have  seen  the  open- 
ing if  he  could  have  seen  it  at  all,  and  an  armful  of  wood  which  he  car- 
ried  obstructed  his  view  of  his  fcx)tsteps. 

2.  Master  and  Servant  —  Risk  op  Employment.     In  the  absence  of 
knowledge  on  the  part  of  such  servant  that  the  place  to  which  he  vai 
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directed  was  dangerous,  he  has  the  right  to  believe  it  to  be  reasonably 
safe  and  he  does  not  assume  the  risk  of  falling  into  an  unprotected  open- 
ing therein. 

3.  Duty  op  Master  to  Warn  Servant  of  Dan.qer.  The  master 
cannot  esaipe  liability  upon  the  ground  that  if  the  accident  were  the 
result  of  any  negligence  it  was  that  of  the  butler  in  leaving  the  well 
uncovered,  and,  therefore,  that  of  a  co-servant  for  which  he  was  not 
responsible,  since  the  butler  was  the  alter  ego  of  the  master  whose  duty  it 
was  to  have  notified  the  servant  of  the  existence  of  the  opening. 

4,  Safety  of  Working  Place.  Where  the  evidence  is  conflicting,  the 
question,  whether  the  cellar  was  a  safe  place  to  work  in,  is  for  the  jury, 

Eastland  v.  Clarke,  28  App.  Div.  621,  reversed. 

(Argued  December  7,  1900;  decided  January  32,  1901.) 

Appeal  from  a  judgment  entered  April  15,  1898,  in  favor 
of  defendant,  upon  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourtli  judicial  .department,  over- 
ruling plaintiff's  exceptions,  ordered  to  be  heard  in  the  first 
instance  by  the  Appellate  Division,  and  denying  a  motion  for 
a  new  trial  after  a  nonsuit  granted  by  the  trial  court. 

The  defendant  is  the  owner  of  premises  in  the  city  of  Koch- 
ester  which  she  and  her  family  occupy  as  a  residence.  Prior 
to  November  29th,  1895,  one  of  defendant's  trees  had  blown 
down,  and  she  instructed  the  plaintiff,  who  had  done  some 
gardening  and  general  work  for  her,  to  cut  the  fallen  tree  into 
grate  wood  and  to  put  it  in  the  cellar  as  directed  by  her  but- 
ler. Plaintiff  cut  the  tree  into  grate  wood  and  took  a  wheel- 
barrow load  of  it  to  the  cellar  door.  There  he  called  for 
defendant's  butler  and  asked  him  where  to  put  the  wood. 
Plaintiff  was  directed  to  place  it  against  the  north  wall  of 
the  '^  dark  cellar."  Ho  took  an  armful  of  wood  and  started 
for  the  place  indicated  by  the  butler.  When  he  had  reached 
the  north  wall,  and  was  about  to  put  down  the  wood  he  stepped 
into  a  depressed  opening  in  the  cellar  floor  and  was  injured. 
Defendtout's  cellar  is  divided  into  a  number  of  rooms  separated 
by  open  archways.  The  furnace  which  heats  the  house  is  placed 
so  that  a  portion  of  it  projects  into  the  "  dark  cellar  "  referred  to. 
Just  east  of  this  furnace  and  within  fifteen  inches  from  said 
north  wall  is  a  "  well,"  sixteen  by  eighteen  inches  in  diameter 
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and  twelve  inches  deep,  which  was  used  as  a  drain  when  the 
water  was  to  be  drawn  from  the  heating  apparatus.  The 
defendant  and  her  butler  testified  that  the  former  had  pro- 
vided a  cover  for  this  "  well,"  and  this  was  uncontradicted. 
Defendant's  butler  t-estified  that  he  last  drew  the  water  from 
the  heating  apparatus  on  the  16th  day  of  August,  before  the 
accident,  and  he  could  not  say  positively  that  lie  had  replaced 
the  cover.  Defendant  testified  that  she  had  never  seen  the 
cover  off  from  this  *'  well"  and  that  she  was  in  the  habit  of 
going  into  the  cellar  once  a  week  when  at  home.  Plaintiff  was 
not  a  regular  servant  of  the  defendant,  but  had  done  garden- 
ing and  laboring  work  for  her  by  the  hour,  at  odd  times,  from 
about  the  18th  of  October  preceding  the  date  of  the  accident. 
He  testified  that  he  had  been  in  the  "  dark  cellar  "  but  once 
before,  when  he  cg-rried  in  some  screens  under  the  direction  of 
the  butler,  and  that  he  had  never  seen  this  hole  before.  There 
was  conflicting  evidence  as  to  the  condition  of  tliis  cellar. 
Plaintiff  says  it  was  so  dark  that  it  was  impossible  to  see  any- 
thing plainly  when  he  first  went  in,  although  he  could  distin- 
guish objects  and  see  better  after  he  had  been  there  a  v/hile. 
The  evidence  of  the  defendant  and  her  witnesses  tended  to 
show  that  tliis  cellar,  wliile  not  as  light  as  some  of  the  others, 
was  very  light,  and  that  the  civil  engineer,  who  prepared  the 
map  in  the  case,  made  the  measurements  for  the  same  without 
the  aid  of  artificial  light.  Plaintiff's  statement  as  to  the  manner 
in  which  the  accident  happened  is  as  follows :  "  When  I  got 
into  this  cellar  with  tlie  wood  upon  my  arm  I  went  right  over 
onto  the  north  side  of  the  cellar  towards  the  furnace  and  cotd 
bin.  I  went  over  just  the  direction  (indicated  by  red  line)  on 
that  map.  I  took  a  northeasterly  direction.  After  I  got  in 
there,  and  got,  as  I  thought,  near  enough  to  the  side  of  the 
wall  to  lay  the  wood  down  1  took  one  more  step  with  ray  right 
foot  and  I  stepped  right  into  a  hole.  I  stepped  my  right  foot 
into  the  hole  and  fell  over  kind  of  sideways,  and  I  went  over 
onto  my  side  and  hip  with  the  armful  of  wood  that  laid  right 
on  my  arm."     Again  he  says :  "  I  walked  along  carefully,  and 
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when  I  got  to  the  side  of  the  cellar  I  reached  out  and  felt  the 
cellar  wall  next  to  the  furnace ;  then  I  took  just  one  step  and 
fell  into  the  hole."  There  is  no  dispute  that  the  hole  referred 
to  by  the  plaintiff  is  the  "  well "  above  described.  On  cross- 
examination  the  plaintiff  said :  "  I  carried  the  wood  on  my 
right  arm  going  in.  I  put  my  left  hand  out  against  the  wall, 
and  then  stepped  forward  again  with  my  right  foot,  with  the 
wood  on  my  right  arm,  and  fell  down.  *  *  *  I  stopped  long 
enough  to  look  in  front  of  me  to  see  what  I  was  going  to  step 
onto  just  after  I  had  gone  by  those  big  pipes.  It  might  have 
been  a  half  a  minute  I  stopped  there.  It  was  before  I  put 
my  hand  on  the  wall.  I  looked  towards  that  side  to  see  if  I 
could  see  anytliing  and  see  where  to  put  the  wood.  I  had  the 
wood  on  my  arm.  I  could  see  over  the  wood.  I  could  not 
see  where  I  was  putting  my  foot.  That  was  the  only  place 
I  could  pile  the  wood  unless  I  put  it  in  the  center  of  the  cel- 
lar. I  couldn't  tell  what  was  on  the  south  side  of  the  cellar. 
I  could  see  forms  of  something  there."  Upon  this  evidence 
the  trial  court  directed  a  nonsuit  at  the  close  of  the  case,  and 
upon  the  exceptions  taken  the  Appellate  Division,  by  a  divided 
court,  afl5rmed  the  ruling  of  the  trial  court. 

Henry  M,  HUl  for  appellant.  A  nonsuit  having  been 
granted,  the  plaintiff  is  entitled  to  the  benefit  of  all  the  facts 
and  inferences  most  favorable  to  him.  {Sheridan  v.  B,  C.  db 
oV:  li.  li.  Co,,  36  ]Sr.  T.  so  ;  Rehlerg  v.  Mayor^  etc.,  91  K 
Y.  141 ;  Sunderlin  v.  Jlolliater,  4  App.  Div.  478 ;  Due  v, 
M.  S.  By.  Co.,  22  Misc.  Rep.  97 ;  Colt  v.  S.  A.  R.  R.  Co., 
49  N.  Y.  671 ;  Hart  v.  11.  R.  B.  Co.,  80  N.  Y.  622 ;  Ermt  v. 
H.  R.  R.  R.  Co.,  35  N.  Y.  9.)  The  question  of  the  credibility 
of  the  defendant  and  her  butler  was  for  the  jury.  (  Yolkmar 
V.  M.  By.  Co.,  134  N.  Y.  418 ;  Gildersleeve  v.  Landon,  73 
N.  Y.  609 ;  Connolly  v.  C  V.  R.  R.  Co.,  4  App.  Div.  221 ; 
O'FUIierty  v.  N.  El.  B.  B.  Co.,  34  App.  Div.  75.)  The 
defendant  was  guilty  of  negligence.  (Ilomer  v.  Everett,  91 
N.  Y.  641 ;  Vunn  v.  Connell,  21  Misc.  Rep.  295 ;  Byan  v. 
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Fowler,  24  K  T.  410 ;  Wood  on  Mast.  &  Serv.  850 ;  McTag- 
gart  v.  Eastman^ 8  Co.y  28  Misc.  Eep.  127 ;  FuUer  v.  Jewett, 
80  N.  Y.  46 ;  Crispin  v.  Babbitt,  81  N.  Y.  516 ;  Slater  v. 
Jewett,  85  K  Y.  61;  Crowell  v.  Thomas,  90  Hun,  193; 
Corcoran  v.  Tlolbrooh,  59  N.  Y.  520;  0^  Connor  v.  Barker 
Co,,  25  App.  Div.  121.)  Tlie  plaintiff  was  not  guilty  of 
contributory  negligence.  (S.  &  R.  on  Neg.  §  86 ;  Bean  v. 
O,  S.  iV^.  6^.,  24:  Fed.  Rep.  124 ;  Weher  v.  N.  T.  C  cfe 
JI.  R.  R,  R,  Co.,  58  N.  Y.  451 ;  Brown  v.  TFi'^^n^,  43 
App.  Div.  135 ;  Kenney  v.  RhineUmder,  28  App.  Div. 
246;  Sunderlin  v.  HoUister,  4  App.  Div.  478;  Severy  v. 
Nickerson,  120  Mass.  306 ;  Perry  v.  Rogers,  91  Hun,  243  ; 
^.  ^.  Cb.  V.  rb^  17  Wall.  553.)  The  question  of  defend- 
ant's  negligence  and  plaintiffs  contributory  negligence  should 
have  been  submitted  to  the  jury.  {Nugent  v.  Br&uchard,  91 
Hun,  12 ;  157  K  Y.  687 ;  Payne  v.  T.  <&  B.  R.  R.  Co.,  83 
N.  Y.  572;  TuUy  v.  iT.  T.  dk  T.  8.  S.  Co.,  10  App.  Div. 
463 ;  162  N".  Y.  614 ;  Dunn  v.  Connell,  21  Misc.  Rep.  295  ; 
Hogarth  v.  P.  Mfg.  Co.,  167  Mass.  225.) 

WiUiarn  A.  Sutherland  for  respondent.  It  would  have 
been  error  for  the  court  to  have  sent  the  case  to  the  jury  upon 
the  credibility  of  the  defendant  and  her  butler.  (Wood  on 
Mast.  &  Serv.  §§  345,  346.)  The  place  where  the  plaintiff 
was  sent  to  work  was  a  safe  place,  and  the  defendant  had 
provided  it  with  all  the  appliances  needful  not  only  to  make 
it  safe,  but  to  keep  it  so.  {Filbert  v.  D.  (&  E.  C.  Co.,  121 
N.  Y.  207 ;  Howell  v.  Henderson,  22  App.  Div.  557.)  If 
there  was  any  fault  outside  the  negligence  of  the  plaintiff  it 
was  not  the  fault  of  the  defendant,  but  of  a  co-servant  of  the 
plaintiff.  {Geoghegan  v.  A.  S.  Co.,  146  N.  Y.  369 ;  Andersen 
v.  N.  T.  <&  C.  M.  S.  Co.,  13  App.  Div.  218 ;  Perry  v. 
Rogers,  157  N.  Y.  251.)  Contributory  negligence  by  tlie 
plaintiff  was  aifirmatively  established.  {Phalan  v.  D.,  etc., 
R.  R.  Co.,  81  K  W.  Rep.  103 ;  Strutt  v.  B.  <&  R.  B.  R.  R. 
Co.,  18  App.  Div.  134 ;  Ehalt  v.  Marshall,  14  N.  Y.  S.  R. 
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552 ;  Crown  v.  Orr,  140  K  Y.  452 ;  CaMll  v.  Hilton,  106 
N.  Y.  622;  Matter  of  Wikolaill,  102  Fed.  Kep.  174.)    . 

Webner,  J.  The  plaintiff,  having  been  nonsuited,  is  entitled 
to  the  benefit  of  all  facts  and  inferences  which  may  be  drawn 
from  the  evidence  most  favorable  to  his  contention.  {Sheri- 
dan V.  Brooklyn  City  cfe  Nexotown  It,  R.  Co.,  30  N.  Y.  39 ; 
Behherg  v.  Mayor,  etc,,  91  N.  Y.  141.)  In  this  aspect  of  the 
case  we  have  presented  to  us  the  questions  whether  defendant 
was  guilty  of  actionable  negligence,  and  whether  plaintiff  was 
free  from  contributory  negligence.  The  plaintiff  assumed  the 
burden  of  establishing  affirmatively  and  concurrently  both  of 
these  independent  propositions. 

We  will  first  address  ourselves  to  the  inquiry  whether  the 
plaintiff  was  guilty  of  contiibutory  negligence  as  a  matter  of 
law.  As  shown  in  the  preceding  statement  of  facts  the  plain- 
tiff was  not  a  regular  employee  of  tlie  defendant.  He  had 
been  in  the  "dark  cellar"  but  once  and  did  not  know  of  the 
existence  of  the  place  into  which  he  fell.  Defendant  had 
directed  him  to  go  to  her  butler  for  instructions  where  to 
place  the  wood.  These  instructions  were  given  without  any 
warning  of  the  existence  of  the  hole  or  "  well "  which  caused 
the  accident.  The  plaintiff  upon  entering  this  "dark  cellar" 
was  at  first  unable  to  see  at  all,  but  after  remaining  there  a 
few  moments  was  able  to  distinguish  objects  placed  against  the 
east  and  south  walls.  He  then  proceeded  to  the  north  wall 
and,  having  reached  the  point  designated  by  the  butler,  he 
stepped  into  the  unprotected  hole  or  "  Avell."  In  discussing  the 
question  of  plaintiff's  alleged  contributory  negligence,  we  must 
assume  that  his  testimony  was  true  and  that  this  cellar  was  so 
dark  that  he  could  not  readily  have  seen  the  hole,  if  indeed  ho 
could  have  seen  it  at  all  and  that  the  armful  of  wood  which 
he  Cvirried  obstructed  his  view  of  his  footsteps.  Did  these 
facts  authorize  the  trial  court  to  hold,  as  a  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negligence  ?  We  think 
not.  Ordinarily  the  question  of  contributory  negligence  is  one 
of  fact.  ( Weber  Y,  N.  T,  C,  <&  IL  R,  R.  R.  Co.,  58  JST.  Y.  453.) 
H 
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"  If  there  is  any  conflict  in  the  evidence  tending  to  establish 
any  of  the  circumstances  upon  which  the  question  depends,  it 
must  be  left  to  tlie  jury.     If  there  are  inferences  to  be  drawn 
from  the  proof  which  are  not  certain  and  incontrovertible, 
they  are  for  the  jury.     If  it  is  necessary  to  determine,  as  in 
most  cases  it  is,  what  a  man  of  ordinary  care  and  prudence 
would  be  likely  to  do  under  the  circumstances  proven,  this, 
involving  as  it  generally  must,  more  or  less  of  conjecture,  can 
only  be  settled  by  a  jury."     {Bemhard  v".  Henss.  cfe  Sar.  R. 
li.  Co,,  1  Abb.  Ct.  App.  Dec.  131.)      The  plaintiflE  went 
where  he  was  directed  to  go  at  the  instance  of  the  defendant 
He  had  the  right  to  indulge  in  the  presumption  that  the 
defendant   had   not   been  negligent  in  respect  to  any  duty 
which  she  owed  him.    {Newson  v.  N,  Y.  C.  li.  R.  Co.,  29  N. 
Y.  383.)     Under  the  circumstances,  the  testimony  showing 
how  the  accident  happened,  although  uncontradicted,  might 
have  given  rise  to  conflicting  inferences  and  deductions  upon 
the  question  whether  the  plaintiff  had  acted  with  ordinary  care 
and  prudence  relative  to  the  conditions  which  existed.     If  we 
are  right  in  our  premises,  the  conclusion  follows  that  it  was 
error  to  hold  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.     This  case,  so  far  as  it  is  controlled 
by  this  question,  is  clearly  distinguishable  from  the  cases  cited 
for  the  respondent.     Stridt  v.  BrooTdyn  i&  R.  B.  R,  R.  Co, 
(18  App.  Div.  135)  was  a  case  where  the  plaintiff,  in  walking 
upon  a  wharf  in  broad  daylight,  fell  over  a  hose  that  lay  in 
plain  sight  of  any  one  who  chose  to  look  in  that  direction. 
There  was  no  crowd  nor  anything  else  to  divert  the  attention 
of  those  passing  by.     The  court  held  that,  if  the  defendant 
were  chargeable  with  negligence  in  leaving  the  hose  where  it 
was,  the  plaintiff  was  manifestly  guilty  of  contributory  negli- 
gence in  failing  to  see  so  palpable  an  obstruction.     In  EhaU 
V.  Marshall  (14  N.  Y.  S.  R.  552)  the  plaintiff  was  engaged  in 
working  at  a  scutching  machine  for   dressing    hemp.     His 
fingers  became  entangled  in  the  strands  of  hemp,  were  drawn 
into  the  machine,  and  he  was  injured.     The  accident  occurred 
at  a  time  when  it  was  growing  dark  and  when  it  was  custom- 
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ary  to  turn  on  the  electric  lights,  but  on  this  occasion  the 
lights  were  turned  off.  The  court  held  plaintiff  guilty  of  con- 
tributory negligence  because  he  was  as  familiar  with  the 
danger  of  attempting  to  operate  the  machine  in  the  uncertain 
light  as  the  defendant  was.  In  the  Nikolai  Case  (102  Fed. 
Kep.  175)  the  libellant,  a  stevedore  employed  with  a  gang  in 
loading  a  vessel,  while  attempting  at  night  to  walk  a  beam 
that  led  to  a  wing  between  decks  where  his  Immmock  was 
swung,  fell  to  the  hold  below,  and  was  injured.  Upon  the 
question  of  libellant's  contributory  negligence  it  was  held 
that  when  he  found  it  so  dark  that  he  could  not  see,  it  was 
his  duty  to  return  for  a  lamp.  These  cases  are  differentiated 
from  the  one  before  us  either  by  the  servant's  knowledge  of 
the  dangerous  condition,  or  by  the  absence  of  specific  instruc- 
tions to  him  to  perform  some  duty  under  circumstances  which 
gave  him  the  right  to  assume  that  the  master  had  first  per- 
formed his  duty  and,  therefore,  have  no  application  here. 

We  will  now  consider  the  question  whether  there  was  evi- 
dence upon  which  the  defendant  might  have  been  found  guilty 
of  negligence.  This  inquiry  involves  the  preliminary  disposi- 
tion of  two  incidental  questions.  The  first  of  these  is  whether 
the  plaintiff  assumed  the  risks  of  his  employment.  The  other 
is  whether  the  negligence,  if  any,  of  the  defendant's  butler, 
was  the  negligence  of  plaintiff's  co-employee.  It  is  now  the 
settled  law  of  this  state  that  the  risks  which  a  servant  assumes 
are  either  such  as  are  incident  to  his  employment,  after  the 
master  has  discharged  his  duty  of  reasonable  care  to  prevent 
them,  or  euch  as  are  quite  as  open  and  obvious  to  the  servant 
as  the  master.  {Beming  v.  Steinway  and  Sons^  101  N.  Y. 
552;  Davids(m  v.  Cornell,  132  K  Y.  228;  Booth  v.  B,  cfe 
A.  E.  a.  Co.,  73  N.  Y.  40;  Pantzar  v.  Tilly  Foster  L  M, 
Co.y  99  N.  Y.  368.)  A  servq,nt  does  not  assume  risks  which 
are  not  obvious,  and  are  not  known  to  him,  but  are  or  should 
be  within  the  knowledge  of  the  master.  {Ryan  v.  Fowler,  24 
N.  Y.  414.)  This  case  presents  a  fair  illustration  of  the  gen- 
eral rule  thus  stated.  Plaintiff  was  employed  to  cut  a  fallen 
tree  into  fire  wood.    The  risks  incident  to  this  particular  work 
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are  so  obvious,  and  usually  so  far  beyond  the  control  of  any 
one  but  the  person  engaged  in  it,  that  no  one  would  think  of 
seeking  to  charge  the  employer  with  responsibility  for  the 
glancing  of  an  axe  or  the  flying  of  a  splinter.  These  are  the 
inevitable  dangers  of  tlie  work.  But  the  plaintiff  was  also 
directed  to  pile  the  wood  in  a  certain  place  in  the  cellar.  In 
the  absence  of  knowledge  on  his  part  that  the  place  to  which 
he  had  been  directed  was  dangerous,  he  had  the  right  to 
believe  that  it  was  reasonably  safe  and,  therefore,  did  not 
assume  the  hazard  of  the  situation.  {Iloffarth  v.  Pocasset 
M/ff.  Co.,  167  Mass.  225.) 

Were  the  plaintiff  and  the  defendant's  butler  co-employees 
witliin  the  rule  which  absolves  a  master  from  liability  for  the 
negligence  of  one  employee  which  results  in  injury  to  another? 
The  evidence  indicates  that  if  the  butler  left  the  cover  off  from 
"  the  well,"  it  was  in  August.  The  plaintiff  did  not  enter  the 
cervice  of  the  defendant  until  October.  The  relation  of  fel- 
low-servants between  the  plaintiff  and  the  butler  could  not, 
therefore,  have  existed  until  both  were  engaged  by  the  com- 
mon master  in  the  common  service.  Let  us  suppose  that  on 
the  first  day  of  plaintiff's  employment  by  the  defendant  he 
had  been  directed  by  her  to  place  the  wood  against  the  north 
wall  of  the  "  dark  cellar."  Can  there  be  any  doubt  that  it 
would  have  been  the  duty  of  the  defendant  to  have  notified 
the  plaintiff  of  the  existence  of  the  '*'  well?"  The  situation  is 
no  different  because  the  direction  was  given  by  the  butler 
after  the  plaintiff  has  been  employed  by  the  defendant  on 
twenty  or  more  separate  occasions.  In  giving  these  direc- 
tions the  butler  was  the  alter  ego  of  his  master.  The  plain- 
tiff's previous  employment  by  the  defendant  had  been  irregu- 
lar and  intermittent  and  of  a  character  which  did  not  make 
the  former  familiar  with  the  conditions  of  the  cellar.  The 
plaintiff  had  been  there  but  once  before  under  circumstances 
which  gave  him  neither  opportunity  nor  reason  to  know  the 
existence  of  this  "  well."  It  is  precisely  as  though  the 
defendant  in  person,  on  the  first  day  of  plaintiff's  employ- 
ment, had  given  him  the  same  instructions  that  he  received 
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from  the  butler.  If  we  take  the  view  that  there  was  evidence 
which  would  have  warranted  the  conclusion  that  the  butler 
was  negligent  in  August,  and  that  his  negligence  continued 
until  October  when,  it  is  said,  the  relation  of  conservants  was 
established  between  him  and  the  plaintiflf,  it  is  equally  true 
that  there  was  other  evidence  which  would  have  justified  the 
finding  that  the  defendant,  acting  through  her  alter  ego,  the  but- 
ler, was  also  guilty  of  concurring  negligence  in  failing  to  advise 
the  plaintiff  of  the  dangers  of  tlie  place  to  which  he  had  been 
sent.  A  master  who  delegates  to  a  servant  the  performance 
of  duties  which  the  master  owes  to  his  servant,  does  not 
thereby  escape  responsibility  for  the  way  in  which  those 
duties  are  performed.  {Corcoran  v.  Holbrooke  59  N.  Y.  517  ; 
Benzing  v,  Steinwaij  et  al,^  supra.)  In  this  view  of  the  case, 
evidence  of  the  butler's  negligence,  even  if  he  were  a  fellow- 
servant  of  the  plaintiff,  would  not  relieve  the  defendant  from 
the  consequences  of  any  negligence  which  might  have  been 
proved  against  her. 

This  brings  us  to  the  ultimate  question  of  defendant's  alleged 
negligence,  our  views  upon  which  have  already  been  fore- 
shadowed in  the  discussion  of  the  incidental  questions  above 
referred  to.  It  was  the  duty  of  the  defendant  to  furnish 
the  plaintiff  with  a  reasonably  safe  place  in  which  to  work. 
Whether  this  cellar  was  such  a  place  was  the  subject  of  con- 
flicting evidence.  The  plaintiff  testified  that  it  was  very 
dark,  and  the  defendant's  evidence  tended  to  establish  that 
it  was  an  unusually  light  cellar  in  which  the  plaintiff,  if  he 
had  exercised  reasonable  care  and  prudence,  could  easily  have 
seen  the  hole  into  which  he  fell.  We  think  a  question  of 
fact  was  presented.  The  following  cases  are  analogous  and 
illustrate  the  rules  which  we  think  apply  to  this  case.  {Horner 
V.  Everett,  91  N.  Y.  641 ;  Kranz  v.  Z.  /.  li,  12.  Co,,  123  N. 
Y.  1;  TuUy  v.  K  Y.  c6  T.  S.  S.  Co.,  10  App.  Div.  463; 
affirmed,  162  N".  Y.  614.)  In  the  first  of  these  cases,  plaintiff, 
a  machinist,  was  employed  by  defendants  to  repair  a  steam 
engine  on  their  premises.  The  engine  was  in  a  sub-cellar,  and 
in  the  floor  alongside  the  foundation  of  the  engine  was  a 
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well  hole  or  excavation,  about  two  feet  square,  filled  witli  Lot 
water,  of  which  danger  the  plaintiff  testified  he  had  no  notice. 
He  stepped  into  the  hole  and  was  scalded.  This  court  held 
that  the  question  of  defendant's  negligence  and  plaintiffs  con- 
tributory negligence  were  properly  submitted  to  the  jury.  In 
the  second  case  an  employee  of  the  defendant  was  ordered  to 
clean  out  certain  underground  water  pipes.  A  trench  had 
been  made  by  laborers,  also  employed  by  defendant.  While 
the  plaintiff's  intestate  was  at  work  the  earth  surrounding  the 
trench  caved  in  and  he  was  suffocated.  At  the  close  of  the 
evidence  the  plaintiff  was  nonsuited.  This  court  reversed  the 
ruling  and  held  that  the  question  of  the  defendant's  negligence 
should  have  been  submitted  to  the  jury.  In  the  third  case 
cited,  the  plaintiff,  an  inexperienced  man,  who  was  assisting 
in  loading  a  vessel,  fell  through  an  unguarded  and  unlighted 
hatchway.  Ideated  where  he  had  been  directed  to  go.  It 
appeared  that  the  defendant  had  provided  lanterns  for  light- 
ing and  materials  to  cover  the  hole  which  were  available  for 
use.  This  court  held  that  defendant's  negligence  and  plain- 
tiff's contributory  negligence  were  questions  for  the  jury. 
Defendant  and  her  butler  testified  that  this  "  well "  had  been 
provided  with  a  cover.  This  evidence,  although  uncontra- 
dicted, was  given  by  persons  who  were  interested.  Their 
credibility  was,  therefore,  involved,  and  this  was  a  question  for 
the  jury.  {Volkmar  v.  M.  R,  Co.,  134  N.  Y.  418;  GU- 
dersleeve  v.  L(mdon,  73  N.  Y.  609.) 

The  judgment  of  the  court  l>elow  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Bartleit,  Martin,  Vann  and  Citllen,  JJ.,  concur; 
Parker,  Ch.  J.,  not  voting ;  Gray,  J.,  dissents. 

Judgment  reversed,  etc. 
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Geokgb  Steinson,  Respondent,  v.  The  Boakd  of  Education 
OF  the  City  of  New  York,  Appellant. 

New  York  City  —  Assistant  Teacher  in  Public  Schools  —  An 
Emfloyeb,  kot  an  Officer  —  Action  for  Salary.  An  assistant 
teacher  in  the  public  schools  of  the  city  of  New  York  who  possesses  an 
unrevoked  license  from  the  state  superintendent  of  public  instruction 
licensing  him  to  teach  in  any  public  school  in  the  state  of  New  York,  and, 
therefore,  whose  employment  by  ward  trustees  was  authorized,  is  not  a 
public  officer  but  an  employee,  and  if  discharged  without  right  or  cause 
may  maintain  an  action  for  his  salary;  and  a  prior  application  for  a  per- 
emptory writ  of  mandamus  to  compel  its  payment,  which  was  denied,  is 
not  a  bar  to  the  action. 

Steituan  y.  Bd.  of  Education^  49  App.  Div.  143,  affirmed. 

(Argued  January  16,  1901;  decided  January  29,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snprerae  Court  in  the  first  judicial  department,  entered  March 
31,  1900,  reversing  upon  the  law  and  facts  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  without  a  jury,  and  granting  a 
new  trial. 

The  action  is  brought  to  recover  salary  due  to  the  plaintiflE 
as  a  teacher  in  the  public  schools  of  the  city  of  New  York 
for  six  years  prior  to  the  commencement  of  this  action,  July 
15,  1896. 

In  September,  1887,  plaintiff  applied  to  the  board  of  school 
trustees  of  the  first  ward  of  the  city  of  New  York  for  a 
position  as  an  assistant  teacher,  and  presented  as  evidence  of 
his  qualifications  a  license  from  the  state  superintendent  of 
public  instruction  issued  in  July,  1883,  then  and  still  unre- 
voked, licensing  him  to  teach  in  any  public  school  in  the  state 
of  New  York,  and  also  a  so-called  provisional  license  issued 
by  the  city  superintendent  of  schools  of  the  city  of  New  York 
and  the  school  inspectors,  dated  October  9th,  1886,  for  a  term 
of  six  months,  which  license,  at  the  date  of  his  application  to 
the  board  of  trustees  of  the  first  ward,  had  then  expired.     His 
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application  was  granted,  and  in  September,  1887,  he  was 
employed  by  the  ward  trustees  as  an  assistant  teacher  at  a 
salary  of  $1,728  per  annum,  and  assigned  to  grammar  school 
No.  29.  In  this  position  he  continued  to  serve  until  March 
12th,  1890. 

On  January  13tli,  1890,  the  plaintiff  was  served  with  a 
notice  advising  him  that  a  resolution  had  been  adopted  trans- 
ferring him  from  the  position  of  permanent  assistant  to  that 
of  an  additional  teacher.  This  notice  came  from  the  board  of 
school  trustees  of  the  first  ward.  From  their  determination 
he  took  an  appeal,  as  provided  by  the  ConsoUdation  Act,  to 
the  board  of  education,  which  referred  the  appeal  to  its  com- 
mittee on  teachers.  The  committee  reported  that  the  plain- 
tiff be  restored  to  his  permanent  position,  and  that  he  could 
not  be  removed  to  the  additional  list,  and  on  March  5th,  1890, 
the  defendant  adopted  the  report. 

On  March  12th,  1890,  the  city  superintendent  of  schools 
served  upon  the  plaintiff  the  following  notice :  "  You  are 
hereby  notified  that  the  period  for  which  you  are  licensed  as 
a  teacher  will  expire  Wednesday  next,  the  12th  inst." 

On  March  12th,  1890,  the  plaintiff  attempted  to  go  to  his 
class  room  and  was  physically  prevented  by  the  principal  of 
the  school,  acting  under  the  city  superintendent's  directions. 

In  January,  1891,  his  motion  for  a  peremptory  writ  of  man- 
damus, requiring  the  board  of  education  to  pay  salary  claimed 
to  be  due  him  as  assistant  teacher,  was  denied. 

The  defendant  claims  that  the  plaintiff's  provisional  license 
had  been  renewed  at  intervals  of  six  months,  the  last  of  which 
expired  on  March  12th,  1890.  These  alleged  renewals  were 
by  ex  parte  entries  of  the  city  superintendent  in  his  own 
books,  of  which  the  plaintiff  was  not  notified. 

From  the  action  by  the  city  superintendent  an  appeal  was 
taken  to  the  state  superintendent,  who  sustained  the  appeal, 
holding  that  the  plaintiff  could  be  removed  only  after  trial 
with  notice,  in  accordance  with  the  provisions  of  the  Consoli- 
dation Act.  The  plaintiff  tendered  his  services,  and  has  ever 
since  been  ready  to  render  them. 
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John  Whaleriy  Corporation  Counsel  {Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  appellant.  Tlie  city 
Buperintendect,  under  the  provisions  of  tlie  Consolidation 
Act,  had  clearly  the  right  to  issue  the  provisional  licenses. 
{People  ex  rel,  v.  Martin^  152  K.  Y.  316 ;  People  ex  tel.  v. 
BoQ/rd  of  Police  Comra,^  155  N.  Y.  40 ;  BUmdon  v.  Moses^ 
29  Hun,  606 ;  O'  Connor  v.  Francis,  42  App.  Div.  375.)  The 
statute  authorized  no  appeal  to  the  state  superintendent  in 
relation  to  the  failure  of  the  city  superintendent  to  renew  the 
plaintiff's  license.  (L  1882,  ch.  410,  §  1040,  subd.  2.)  Apart 
from  the  power  conferred  upon  the  city  superintendent  by 
the  by-laws  of  the  board  of  education  to  grant  provisional 
licenses,  that  power  is  necessarily  incident  to  those  specified 
in  the  Consolidation  Act,  and  is  essential  to  the  purposes  and 
objects  of  corporate  existence  of  the  defendant.  {Le  Cou- 
tetdx  V.  City  of  Buffalo,  33  N.  Y.  333,  336;  Vil  of 
Carthage  v.  Frederick,  122  N.  Y.  271 ;  People  ex  ret,  v. 
Cram,  50  App.  Div.  380 ;  Mayor,  etc.,  v.  Sands,  105  N.  Y. 
210;  Siief  V.  Hart,  1  N.  Y.  20;  PeopU  v.  Hicks,  15 
Barb.  153;  People  ex  rel.  v.  Chapin,  105  N.  Y.  309; 
Armatronff  v.  Vil.  of  Fort  Edward,  159  N.  Y.  315  ;  Allen 
V.  Sisson,  66  Hun,  140 ;  Gregory  v.  Mayor,  etc.,  113  N.  Y. 
416.)  The  refusal  of  the  city  superintendent  to  renew  the 
plaintiff's  license  is  final  and  conclusive,  and  cannot  be  attacked 
collaterally  in  this  action.  (  Wood  v.  Mayor,  etc.,  23  J.  &  S. 
230;  124  N.  Y.  627;  McManus  v.  City  of  Brooklyn,  5  X. 
Y.  Supp.  424 ;  Van  Valkenhurgh  v.  Mayor,  etc.,  49  App.  Div. 
208.)  In  this  action  the  title  to  the  position  claimed  to  be 
held  by  the  plaintiff  is  necessarily  an  issue,  and  under  well- 
settled  rules  of  law  that  question  cannot  be  tried  in  an  action 
to  recover  salary.  {Iladley  v.  Mayor,  etc.,  33  N".  Y.  603 ; 
Ilagan  v.  City  of  Brooklyn,  126  X.  Y.  643 ;  Douglas  v. 
Bd.  of  Education,  21  App.  Div.  209 ;  Van  Valkenhurgh 
V.  Mayor,  etc.,  49  App.  Div.  208 ;  Conner  v.  Mayor,  etc,  5 
K  Y.  285 ;  Smith  v.  Maym^,  etc.,  37  N.  Y.  518 ;  People  ex 
rel.  V.  Bd^  of  Police  Covirs.,  27  Hun,  261 ;  Stuhr  v.  Curran, 
44  N.  J.  L.  181 ;  Throop  on  Public  Officers,  §  443 ;  Mechera 
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on  Public  Officers,  §  Wo ;  19  Am.  &  Eng.  Ency.  of  Law, 
525,  531 ;  Steubenville  v.  Culj>y  38  Ohio  St.  18 ;  43  Am.  Eep. 
417 ;  Mo  Veany  v.  Mayor ^  etc,  80  N.  T.  185.)  An  examina- 
tion of  the  general  school  laws  of  this  st^te  will  show  that  it 
was  the  legislative  intention  that  they  have  no  application  to 
this  city.  {People  ex  rel.  v.  Bd.  of  Town  Auditors,  126  N. 
Y.  528 ;  People  ex  rel.  v.  Bd.  of  County  Canvassers,  77  Hun, 
372 ;  143  N.  Y.  84.) 

Tompkins  Mcllvaijie,  John  E.  Eustis  and  Howard  8. 
Gans  for  respondent.  PlaintilBE's  position  was  a  permanent 
one,  and  he  could  be  removed  only  in  the  manner  expressly 
provided  by  the  statute.  (L.  1882,  ch.  410,  §§  1022,  1039.) 
Plaintiff  did  not  require  a  city  superintendent's  license,  and 
the  state  superintendent's  license  was  sufficient  qualification. 
{People  V.  Casegea/nda,  15  Misc.  Rep.  325;  Palmer  v.  Aid- 
ridge,  16  Barb.  131 ;  Porter  v.  Waring,  69  K.  Y.  250 ;  Josh 
V.  Marshall,  33  App.  Div.  77.)  The  attempt  on  the  part  of 
the  city  superintendent  to  limit  the  term  of  the  license  was  a 
purely  unwarranted  usurpation  of  power.  {UiUen  v.  Iselin, 
IW  N.  Y.  305 ;  Austin  v.  Oakes,  117  N.  Y.  577;  Alexander 
V.  Alexander,  2  Yes.  Sr.  644.)  The  action  is  properly  brought 
to  recover  salary.  {People  ex  rel.  v.  Dalton,  158  N.  Y.  204 ; 
O'Hara  v.  City  of  New  York,  46  App.  Div.  518  ;  Fitzsim' 
irioiis  V.  City  of  Brooklyn,  102  N.  Y.  536  ;  PeopU  ex  rel.  v. 
French,  91  N.  Y.  265 ;  Mc  Veany  v.  Mayor,  etc.,  80  N.  Y. 
185  ;  j^ichols  v.  MacLean,  101  N.  Y.  526 ;  Ilagan  v.  City 
of  Brookly7i,  126  N.  Y.  643  ;  Sirvith  v.  City  of  Brooklyn,  6 
App.  Div.  134.) 

Landon,  J.  The  plaintiff  was  not  an  officer,  but  an 
employee.  His  employment  was  contractual,  and  his  proper 
remedy  is  by  action.  Mandamus  would  not  lie  as  of  strict 
right,  and  might  be  refused  in  the  discretion  of  the  court ; 
hence  the  former  denial  of  that  remedy  does  not  bar  the 
present  action. 

His  state  certificate  was  conclusive  evidence  of  his  qualifica- 
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tions  to  teach,  and  hence  his  employment,  without  more,  was 
authorized.  * 

His  provisional  certificate  had  expired  before  he  was 
employed.  The  Appellate  Division,  in  reversing  upon  the 
facts,  is  presumed  to  have  held  upon  the  conflicting  evi- 
dence that  it  was  not  renewed.  If  it  had  been  renewed,  the 
only  etfect  that  could  be  given  to  it,  in  view  of  his  having  a 
state  certificate,  would  be  to  support  the  inference  that  he  con- 
tracted for  employment  witli  reference  to  its  limited  term. 
This  inference  is  not  here  permissible. 

The  plaintiffs  employment  was  subject  to  no  other  limit  of 
time  than  the  power  of  removal  for  cause,  vested  in  the 
defendant  and  its  officers,  and  tne  power  of  the  state  super- 
intendent to  revoke  his  state  license.  The  plaintiff  was  dis- 
charged without  right  or  cause  and  is  entitled  to  recover. 

The  appeal  might  be  dismissed,  but  as  we  do  not  think  a 
new  trial,  pursuant  to  the  order  of  the  Appellate  Division, 
necessary,  we  conclude  to  aflirm,  thus  giving  effect  to  the 
defendant's  stipulation  for  judgment  absolute. 

The  order  should  be  affirmed,  and  judgment  absolute 
ordered  for  plaintiff  on  the  stipulation,  with  costs. 

Baetlett,  Haight,  Martin,  Vann  and  Cullen,  JJ.,  concur ; 
Parkeb,  Ch.  J.,  not  voting. 

Order  affirmed,  etc. 

Edward  P.  Hatch,  Appellant,  v,  John  Leonard,  Respondent. 

Pleading  —  Sufficiency  of  Complaint  in  Action  for  Necessaries 
Furnished  Wife.  A  complaint  in  an  action  to  recover  for  necessaries 
furnished  to  a  wife  is  sufficient  if  it  contains  allegations  which,  if  alleged 
in  a  declaration  at  common  law,  would  have  stated  a  cause  of  action  for 
goods  furnished.  The  fact  that  it  also  alleges,  in  a  case  where  the  defend- 
ant and  his  wife  were  living  separate  and  apart  from  each  other,  that  the 
purchase  was  made  by  her  as  his  agent,  will  not  preclude  a  recovery 
without  proof  of  an  express  agency,  and  the  exclusion  of  evidence  tend- 
ing to  show  that  the  articles  furnished  were  necessaries  for  the  wife  and 
children,  on  the  ground  that  it  tended  to  prove  a  different  cause  of  action, 
is  reversible  error. 

,*  vu<j/i  V,  Leonard,  88  App.  Div.  128,  reversed. 

(Argued  December  7,  1900;  decided  February  1,  1901.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
17,  1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

The  complaint  alleged  that  "  between  October  6th,  1896, 
and  December  10th,  1896,  plaintiff,  doing  business  as  afore- 
said, sold  and  delivered  to  defendant,  and  at  his  request,  cer- 
tain merchandise,  said  sale  and  delivery  being  to,  and  said 
request  and  promise  to  pay  therefor  being  made  by  the  wife 
of  defendant,  defendant's  agent,  and  said  merchandise,  to 
to  wit,  dry  goods,  being  of  the  value  of  three  hundred  and 
and  thirty-five  85-100  ($335.85)  dollars,  which  sum  defendant 
promised  to  pay  therefor  to  plaintiff,  as  aforesaid.  That  no 
part  of  said  sum  has  been  paid." 

All  of  the  allegations  of  the  complaint  were  put  in  issue 
by  the  answer,  the  fifth  paragraph  of  which  reads  as  follows : 
'^  For  a  further  sepamte  and  distinct  defense  defendant  alleges 
that  at  all  the  times  mentioned  in  said  complaint,  and  for 
many  years  prior  thereto,  defendant  and  his  said  wife  had  and 
do  now  live  separate  and  apart  from  each  other,  and  that  dur- 
ing all  of  said  times  defendant  reasonably  supplied  her  with 
means  to  obtain  a  home  with  the  usual  comforts,  necessaries 
and  support,  and  that  of  her  children." 

Upon  the  trial  it  appeared  that  the  defendant  and  his  wife 
had  lived  separate  and  apart  from  each  other  for  a  number 
of  years,  and  plaintiff  attempted  to  show  that  the  articles 
furnished  to  defendant  were  necessaries  for  the  wife  and  her 
children,  but  the  court  excluded  the  evidence,  holding  that 
it  was  not  admissible  under  the  complaint,  because  it  tended 
to  prove  an  entirely  different  cause  of  action  from  that  alleged 
therein.  Afterwards  tlie  complaint  was  dismissed  for  want 
of  proof,  and  the  judgment  entered  thereon  was  affirmed  at 
the  Appellate  Division. 

Edward  TT.  S,  Johnston  ^xi<\  Henry  Tompkins  for  appel- 
JtuiL     The  complaint  alleging  agency  of   his  wife  for  the 
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defendant  was  sufficient  to  admit  proof  that  goods  purchased 
by  the  wife  from  the  pltdntiff  were  necessaries  for  her  and 
for  their  minor  children  and  the  trial  court  erred  in  rejecting 
such  proof.  (Koch  v.  BiaseU^  20  App.  Div.  6  ;  Raymond  v. 
Cowdrey^  19  Misc.  Rep.  34 ;  Harljen  v.  RuebBamen^  19  Misc. 
Rep.  149 ;  Bloomingdale  v.  Brmokerhoffy  2  Misc.  Rep.  49 ; 
Ehrich  V.  Bucki^  7  Misc.  Rep.  118 ;  Comstock  v.  Oreerij  88 
Hun,  64 ;  Baker  v.  Barney^  8  Johns.  72 ;  Pomeroy  v.  WMb^ 
8  Paige,  406;  Henry  v.  Betts^  1  Hilt.  157;  Seyhold  v. 
Mof^gan^  43  111.  App.  39.) 

Braina/rd  ToUes^  Edward  Percy  Hamlin^  and  George  W. 
McAdam  for  respondent.  The  cause  of  action  alleged  in  the 
complaint  was  one  which  could  only  be  sustained  by  proof  of 
actual  or  apparent  authority  of  the  wife  to  act  as  agent  for  her 
husband.  {Gheen  v.  Dishrow^  56  N.  Y.  334;  Griffin  v. 
Griffm,  47  N.  Y.  134;  Davhney  v.  Uughes,  60  N.  Y.  187 ; 
Rogers  on  Dom.  Rel.  §  247 ;  Bostwick  v.  Brower^  22  Misc. 
Rep.«  709 ;  Black  v.  Bryan^  18  Tex.  453 ;  Cunningham  v. 
Reardon^  98  Mass.  538 ;  Bergh  v.  Wamery  47  Minn.  250 ; 
Mitcheli  V.  TreanoTj  11  Ga.  324;  Sturtevant  v.  Starin^  19 
Wis.  285  ;  Rea  v.  i)w/»Aj^,  25  111.  414.) 

Parker,  Ch.  J.  "We  have  decided  at  this  term  of  court 
that  in  an  action  to  recover  against  an  infant  for  goods  sold  it 
is  not  necessary  to  allege  in  the  complaint  that  the  articles 
furnished  were  necessaries.  As  a  foundation  for  that  decision 
we  called  attention  to  the  practice  as  it  obtained  at  common 
law  in  an  action  to  recover  for  necessaries  furnished  an  infant, 
which  was  that  the  declaration  need  contain  only  counts  as  in 
an  action  for  debt,  for  board  and  lodging,  or  goods  furnished. 
{Goodman  v.  Alexander^  165  N.  Y.  289.)  Precisely  the  same 
rule  applies  to  a  complaint  in  an  action  to  recover  for  neces- 
saries f nrnished  to  a  wife.  This  complaint  alleged  that  the 
plaintiff  "  sold  and  delivered  to  defendant  at  his  request  certain 
merchandise  *  *  *  to  wit,  dry  goods,  bemg  of  the  value 
of  three  hundred    and  thirty-five  85-100  ($335.85)  dollars, 
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which  sum  defendant  promised  to  pay  therefor  to  plaintiff,  as 
aforesaid.  That  no  part  of  said  sum  has  been  paid."  It  will 
be  observed  that  the  complaint  alleges  a  sale  of  goods  to  defend-, 
ant,  and  if  it  contained  no  reference  whatever  to  defendant's 
wife  it  could  not  be  questioned  that  plaintiff  could  prove  under 
it  that  the  goods  were  purchased  by  the  defendant's  wife 
for  the  use  of  herself  and  her  children,  and  that  they  were 
necessaries  within  the  Good/man  Cdse  {mpra).  But  as  the 
plaintiff  alleged  more  in  the  complaint  than  was  necessary, 
namely,  that  the  purchase  was  made  by  the  defendant's  wife 
as  defendant's  agent,  it  is  claimed  that  the  plaintiff  cannot 
recover  except  by  proving  an  express  agency  and  that  evidence 
tending  to  show  facts  from  which  the  law  will  imply  an  agency 
is  an  attempt  to  prove  a  different  cause  of  action.  A  brief 
examination  will  show  that  this  position  is  not  well  taken.  It 
should  be  noted  that  as  to  the  matter  of  agency  the  complaint 
simply  alleges  that  the  wife  was  the  defendant's  agent ;  it 
does  not  allege  that  the  defendant  had  expressly  authorized 
her  to  make  the  purchases,  but  instead  the  draftsman  was' con- 
tented with  alleging  the  fact  of  agency,  and  the  allegations  of 
the  complaint  are  satisfied,  therefore,  by  proving  either  an 
express  agency  or  the  facts  from  whicli  the  law  implies  an 
agency.  An  express  agency  was  not  proved  ;  for  it  does  not 
appear  from  tlie  evidence  that  the  defendant  ever  authorized 
his  wife  to  make  any  of  the  purchases,  nor  does  it  show  that 
they  were  living  together  as  husband  and  wife,  but  instead 
the  fact  distinctly  appears  that  they  were  living  separate  and 
apart  from  each  other.  Nevertheless  it  was  possible  that  the 
plaintiff  could  have  proved  facts  from  which  the  law  would 
imply  an  agency  on  the  part  of  the  wife  to  purchase  these 
goods  for  her  husband.  For  notwithstanding  the  separation 
of  husband  and  wife,  the  former  is  bound  to  support  the  latter 
together  with  her  childi'en  in  the  absence  of  either  an  agree- 
ment or  a  decree  of  the  court  relieving  him  from  that  burden, 
and  in  such  a  case  if  the  wife  purchases  only  those  things 
which  may  be  lield  to  be  necessaries,  tlie  law  implies  an  agency 
on  her  part  to  make  the  purchase  on  the  husband's  credit. 
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The  authorities  cited  as  holding  otherwise,  as  I  read  them, 
are  not  at  all  in  conflict  with  the  views  so  far  expressed,  but, 
on  the  contrary,  confirm  them. 

The  case  of  Montague  v.  Benedict  (3  B.  &  C.  631),  so  far 
as  appears  from  the  report,  was  an  action  for  jewelry  fur- 
nished to  the  wife  of  the  defendant.  The  complaint  was  the 
ordinary  one  in  assumpsit  for  goods  sold  and  delivered.  The 
plea  was  the  general  issue.  There  the  plaintiff  was  nonsuited, 
it  is  true,  but  not  until  after  the  evidence  on  both  sides  had 
been  introduced,  and  the  real  question  involved  was  whether, 
under  the  evidence  adduced,  the  goods  were  necessaries. 

In  Clifford  v.  Laton  (3  C.  &  P.  15)  it  appeared  that  the 
defendant's  wife,  who  personally  ordered  the  goods,  was  liv- 
ing apart  from  her  husband.  The  complaint  was  for  goods 
sold  and  delivered,  and  the  plea  was  the  general  issue.  No 
objection  was  made  as  to  the  sufficiency  of  the  declaration. 

In  Baker  v.  Barney  {S  Johns.  72)  the  defendant  had  parted 
from  his  wife  by  consent,  but,  nevertheless,  was  held  liable  in 
an  action  for  goods  sold  and  delivered,  being  necessaries  sold 
to  the  wife. 

In  Cromwell  v.  Benjamin  (41  Barb.  558)  the  action  was 
brought  to  recover  the  value  of  a  bill  of  goods  furnished  by 
the  plaintiff  to  the  defendant's  wife  and  children.  It  was 
there  said  :  "If  the  liability  of  the  husband  for  necessaries 
furnished  to  his  wife  rested  solely  on  the  ground  of  an  agency 
in  fact,  express  or  implied,  it  would  be  somewhat  difficult  to 
sustain  the  report  of  the  referee  in  this  case.  *  *  *  But 
the  htishand  m,ay  he  liable  for  necessaries  furnished  to  the 
wife^  in  certain  cases^  though  the  existence  of  an  agency  or 
assent^  express  on"  hnplied  in  fact  ^  is  wholly  disproved  hy  the 
evidence^  and  this  upon  the  ground  of  an  agency  implied  in 
law^  though  there  can  he  none  presumed  infactP 

The  plaintiff,  claiming  that  the  facts  existed  in  this  case 
from  which  the  law  would  imply  an  agency  on  the  part  of  the 
wife  to  purchase  the  g6ods  in  question,  attempted  to  prove 
such  facts,  but  they  were  excluded  by  the  court  on  the  ground 
that  they  were  not  admissible  under  the  pleadings,  and  the 
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exceptions   taken   to  such  rulings   entitle   the  plaintiff  to  a 
reversal  of  the  judgment. 

Gray,  J.  (dissenting).  The  complaint  alleged  that  certain 
dry  goods  were  sold  and  delivered  between  October  6,  1896, 
and  December  10,  1896,  "  to  defendant  and  at  his  request ; 
*  *  *  said  sale  and  delivery  being  to,  and  said  request  and 
the  promise  to  pay  therefor  being  made  by  the  wife  of  defend- 
ant, defendant's  agent."  The  answer  denied  the  delivery  of 
the  merchandise  at  plaintiff's  request ;  or  that  the  defendant's 
wife  was  his  agent,  or  had  any  authority  to  purchase  the  goods 
for  him.  "When  the  trial  was  reached,  the  plaintiff's  counsel, 
in  his  opening,  stated  that  defendant  and  his  wife  had  not  been 
living  together  for  some  eight  years  prior  to  the  sale  of  the 
goods.  That  fact  was  also  testified  to  by  defendant's  wife, 
called  as  plaintiff's  witness,  and,  further,  she  testified  that 
during  that  period  the  defendant  had  been  making  her  a 
monthly  pecuniary  allowance.  After  proving  the  delivery  of 
the  goods  to  the  defendant's  wife,  plaintiffs  counsel  offered  no 
evidence  to  prove  any  agency  for,  or  authority  from,  the 
husband  ;  but  he  sought,  by  the  testimony  pf  the  wife,  to  show 
that  the  goods  furnished  were  necessary  for  her  nse  or  com- 
fort and  that  of  her  children.  This  testimony  was  excluded, 
uix)n  the  defendant's  objection  that  the  action  was  not  brought 
to  recover  for  "  necessaries,"  but  upon  the  idea  of  an  agency 
in  the  wife  to  bind  her  husband. 

At  the  conclusion  of  the  plaintiff's  case,  a  motion  was  made 
to  amend  the  complaint,  so  as  to  allege  that  the  goods  were 
necessary  for  the  defendant's  wife  and  children ;  which  was 
denied,  upon  the  ground  that  it  would  change  the  cause  of 
action.  The  defendant's  motion  for  a  dismissal  of  the  com- 
plaint, upon  the  ground  tliat  no  agency,  either  express  or 
implied,  had  been  established,  was  granted. 

I  do  not  see  how  Goodman  v.  Alexander  is  controlling.  That 
was  an  action  against  the  infant  to  whom  the  goods  were  sold. 

The  cause  of  action  stated  in  this  complaint  was  one 
depending  upon  tlie  allegation  of  the  agency  of  the  defend- 
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ant's  wife.  That  was  the  issuable  fact  and,  if  it  conld  be 
established  by  evidence,  the  allegation  was  sufficient ;  within 
the  requirement  of  the  rule  of  pleading  that  the  facts  are  to 
be  stated,  which  call  into  operation  the  rules  of  law  imposing 
a  duty  upon  the  defendant  and  the  consequent  liability  for 
his  default.  No  attempt,  however,  was  made  upon  the  trial 
to  establish  such  an  agency.  No  proof  was  excluded,  whicii 
tended  to  show  that  the  defendant's  wife  was,  expressly  or 
impliedly,  authorized  to  contract  for  him.  The  evidence, 
which  was  excluded  by  the  trial  judge,  was  offered  to  show 
that  the  articles  were  necessary  to  her  support  and  comfort, 
or  to  that  of  the  children ;  with  the  view,  presumably,  of  sus- 
taining the  right  of  the  plaintiff  to  recover  for  supplying 
what  the  defendant  was  in  duty  bound  to  supply.  That  was 
quite  a  different  theory  of  liability  and  one  which  was  not 
suggested  by  the  complaint.  If  the  plaintiff's  right  of  recovery 
rested  upon  such  a  ground,  then  it  was  incumbent  upon  him 
to  state  in  his  complaint  the  facts ;  in  order  that  the  defend- 
ant might  be  apprised  of  what  he  must  meet  upon  the  trial. 
To  seek  to  charge  a  defendant  with  a  liability  for  the  acts  of 
his  agent  is  one  thing  and  to  seek  to  charge  him  with  a  liability 
arising  out  of  his  non-fulfillment  of  some  social  duty,  or  obli- 
gation, implied  by  the  law,  is  another  thing.  They  constitute 
different  causey  of  action  and  necessitate  different  methods  of 
proof.  If,  by  resort  to  legal  fictions,  the  wife  may  be  regarded 
as  her  husband's  agent  and  invested  with  an  implied  authority, 
as  sach,  to  bind  him  in  contracting  for  necessaries,  which  he 
fails  to  supply,  still,  in  such  a  case,  the  rules  of  pleading 
would  not,  in  my  judgment,  be  satisfied  by  stating  the  mere 
legal  conclusion,  without  the  facts  from  which  it  is  asserted. 
But,  as  that  fiction  of  agency,  essentially,  depends  upon  tlie 
cohabitation,  or  the  living  together,  of  the  parties,  it  was,  at 
once,  destroyed  by  the  statement  of  the  plaintiff's  counsel, 
upon  the  opening  of  the  trial,  that  they  had  been  separated 
for  several  years ;  a  fact  subsequently  established  by  the  plain- 
tiff's proof.  Therefore,  the  case  was  one  where  the  plaintiff 
could  not  prove  his  allegation  of  an  agency  and,  in  lieu  of 
66 
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that,  sought  to  recover  upon  another  ground  ;  namely  the  lia- 
bility of  a  husband  for  necessaries  supplied  to  his  wife. 

Whatever  presumption  of  authority  in  the  wife  is  to  be 
inferred  from  cohabitation,  lier  separation  from  her  husband, 
necessarily,  negatives  that  presumption.  While  they  live 
together,  when  she  purchases  necessaries  for  herself,  or  family, 
the  law  will  presume  that  she  had  the  authority  of  her  hus- 
band for  doing  it  and  she  is  privileged  to  pledge  the  credit  of 
her  husband.  It  is  the  coliabitation,  or  living  together  of  the 
parties,  in  their  marital  relation,  upon  which  the  law  founds 
the  duty  of  the  husband  and,  in  the  case  of  his  neglect  to  per- 
form it,  sustains  the  right  of  another  to  recover  for  supplying 
necessaries  to  his  wife.  The  principle  is  then  applicable  of  an 
impHed  authority  in  her  to  bind  her  husband.  (See  Monta- 
gue V.  Benedict,  3  B.  &  C.  631 ;  BUrtJoers  v.  Sturtevant,  4 
Denio,  46  ;  Cromwell  v.  Benjamin^  41  Barb.  668  ;  Eames  v. 
Sweetster,  101  Mass.  78 ;  Reeve's  Domestic  Relations  [4th  ed.], 
pp.  114,  et  seq.) 

Whatever  the  implied  authority  of  the  wife  to  bind  her 
husband  in  the  purchasing  of  such  necessaries  as  are  reason- 
able, in  view  of  her  social  status,  or  condition,  the  separation, 
or  non-cohabitation,  of  the  parties  essentially  changes  the 
legal  situation.  If  the  separation  is  not  due  to  her  miscon- 
duct, the  husband  will  continue  to  be  bound  to  furnish  her 
with  those  things,  which  are  reasonably  necessary  for  her, 
or  their  children,  and,  if  he  fails  in  that  respect,  she  will  bo 
entitled  to  a  general  credit  to  that  extent;  but  the  theory, 
or  implication,  of  any  agency  in  her  is  negatived  by  the  fact 
of  the  separation.  If  she  is  not  expressly  authorized,  as  any 
other  person  might  be,  to  act  as  his  agent ;  or,  if  her  con 
ti'acts  are  not  recognized  and  ratified  by  him,  his  liability 
must  rest  upon  a  different  ground.  It  must  rest  upon  the 
duty  which  the  law  has  always  recognized  as  being  imposed 
upon  him,  by  virtue  of  their  marital  relation,  to  supply  her 
with  what  she  needs  in  her  condition  of  life.  His  failure  to 
perform  that  which  law  and  duty  require  of  him,  confers 
upon  her  authority  to  act,  to  the  extent  that  it  may  be  nee- 
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essary  to  provide  herself  and  her  family  with  the  reasonable 
necessaries  of  life. 

In  applying  these  principles  to  the  case  at  bar,  we  see,  in 
view  of  the  separation  of  the  defendant  and  his  wife,  that  the 
presumption  of  any  agency  in  her  to  make  him  liable  upon 
her  contracts  for  necessaries  was  negatived.  She  was  in  no 
sense  his  agent.  If  he  was  liable  at  all,  it  was  because  of  a 
state  of  facts,  which  it  was  incumbent  upon  the  plaintiff  to 
allege.  It  is  the  office  of  the  complaint  to  state  concisely  the 
facts  constituting  the  plaintiffs  cause  of  action,  in  order  that 
the  defendant  may  be  prepared  for  the  trial  of  the  issue 
tendered.  I  think  the  trial  judge  committed  no  error  in 
refusing  to  permit  the  plaintiff  to  amend  his  complaint  and  in 
nonsuiting  him  for  failure  of  proof.  However  liberal  the 
construction,  which  the  Code  of  Procedure  permits  to  bo 
given  to  the  pleadings,  in  the  interest  of  substantial  justice, 
the  rule,  that  a  party,  who  comes  into  court  with  one  cause  of 
action,  cannot  recover  on  another  and  different  one,  is 
unchanged.  The  power  of  the  trial  court  to  amend  upon  the 
trial  is  limited  to  a  case  where  the  amendment  does  not 
change,  substantially,  the  claim  or  defense.  (Code  of  Civ. 
Proc.  sees.  519,  723 ;  SouthwicJc  v.  First  Nat  Batik,  84  N. 
Y.  420 ;  Reed  v.  McCoimell,  131  ib.  425.)  If  the  plaintiff's 
allegation  is  unproved  in  its  entire  scope,  upon  which  he 
rested  his  right  to  recover,  there  is  a  failure  of  proof  and  no 
judgment  in  his  favor  could  stand. 

I  think  the  judgment  should  be  affirmed. 

Martin,  Cullen  and  Wekner,  JJ.,  concur  with  Parker, 
Ch.  J.,  for  reversal ;  Bartleti  and  Vann,  JJ.,  concur  with 
Gray,  J.,  for  affirmance. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 
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Joseph  F.  Sinnoit,  Individually,  and  as  Surviving  Partner  of 
Andrew  F.  Moore,  Deceased,  Appellant,  v,  Bernard 
Feiock,  Kespondent,  Impleaded  with  Another. 

Replevin  —  When  not  Maintainable.  Replevin  will  not  lie  against 
the  vendee  of  goods  fraudulently  purchased  where,  prior  to  a  demand  for 
their  return  nnd  before  the  commencement  of  the  action,  they  have  been 
taken  from  him  by  process  legal  as  to  him,  viz.,  an  execution,  and  not  by 
any  voluntary  act  on  his  part.  Authorities  upon  the  subject  of  replevin 
collated  and  discussed. 

(Argued  December  6,  1900;  decided  February  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  22,  1898,  afHrming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  J,  Tlone  and  Thomas  Bracken  for  appellant.  The 
dismissal  of  plaintiff's  complaint  as  to  defendant  Feiock  wau 
error.  {Baniett  v.  SeUing^  70  N.  Y.  492  ;  Nichols  v.  Michael^ 
23  N.  y .  264 ;  Knapp  v.  Sinith,  27  N.  Y.  277 ;  EUis  v. 
Levsner,  48  Barb.  539 ;  Dunham  v,  T.  U.  E.  Ji.  Co,^  3 
Keyes,  543 ;  Brockway  v.  Burnap^  16  Barb.  309  ;  Wa/rd  v. 
Woodhurn,  27  Barb.  346 ;  Tasker  v.  i?ya;i,  75  N.  Y.  S.  R. 
341 ;  jV,  S.  Co.  v.  Sheahan,  122  N.  Y.  461 ;  D&ooe  v.  Brandt, 
53  N.  Y.  462.) 

Charles  E.  Bostwick  for  respondent.  The  dismissal  of  the 
complaint  as  to  defendant  Feiock  was  proper.  Even  if  he 
had  wrongfully  obtained  possession  of  the  said  chattels,  there 
is  no  claim  on  the  part  of  the  appellant  that  he  wrongfully 
detained  them  or  wrongfully  parted  with  them.  {BaU  v. 
White,  106  Mass.  599 ;  Jioherts  v.  liandd,  3  Sandf.  707.) 
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CuLLEN,  J.  The  action  is  in  replevin  to  recover  certain 
chattels  which  it  was  alleged  the  plaintiff  was  induced  to  sell 
to  the  respondent  by  fraud  on  the  part  of  the  latter.  The 
complaint  was  in  the  ordinary  form  and  averred  property  in 
the  plaintiff  and  tliat  the  defendant  wrongfully  took  and 
detained  the  chattels.  The  complaint  was  dismissed  on  the 
opening  of  the  plaintiff's  counsel  and  his  concession  (appar- 
ently made  for  the  purpose  of  obtaining  a  ruling  on  tlie 
question)  that  prior  to  a  demand  for  the  return  of  the  goods 
and  before  the  commencement  of  the  action  the  chattels  had 
been  taken  from  the  defendant  on  an  execution  against  him 
and  sold,  so  that  at  the  time  of  such  demand  and  commence- 
ment of  the  action  they  were  not  in  the  defendant's  posses- 
sion, custody  or  control.  On  this  concession  the  trial  court 
dismissed  the  complaint  and  the  judgment  entered  on  such 
dismissal  lias  been  afiiimed  by  tlie  Appellate  Division. 

There  was  no  suggestion  made  that  the  defendant  obtained 
the  property  with  the  intention  that  it  should  be  seized  on 
execution  or  in  pursuance  of  any  conspiracy  or  collusion  with 
the  execution  creditor.  The  sale  was  not  void,  but  voidable 
at  the  election  of  the  plaintiff.  At  the  time  the  chattels  were 
seized  on  execution  the  plaintiff  had  not  rescinded  the  sale, 
and  whatever  were  the  plaintiff's  rights,  the  seizure  of  the 
goods  as  to  the  defendant  was  lawful,  and  he  could  not  resist 
or  avoid  it.  The  question  presented,  therefore,  is  whether 
the  defendant  is  liable  in  an  action  of  replevin  for  the  recov- 
ery of  the  chattels  aft«r  they  have  been  taken  from  him  by 
process  legal  as  to  him  and  not  by  any  voluntary  act  on  his 
part.  The  determination  of  this  question  requires  an  exam- 
ination and  consideration  of  this  particular  form  of  action  as 
it  now  exists  under  our  Code  and  statutes. 

Originally  at  common  law  the  action  of  replevin  lay  to 
recover  the  possession  of  goods  illegally  distrained  by  a  land- 
lord. The  primary  object  of  the  action  was  to  recover  pos- 
session of  the  speciiic  chattels.  The  form  of  action  was 
so  useful  that  the  action  was  extended  to  nearly  all  cases 
of  unlawful  caption  or  detention  of  chattels  where  it  was 
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sought  to  recover  the  chattels  in  specie,  la  many  cases  where 
the  plaintiff  was  unable  to  obtain  the  return  of  the  chattels  he 
could  recover  in  the  action  their  value.  Still,  the  action 
remained  essentially  one  to  recover  the  possession  of  chattels 
as  distinguished  from  actions  in  trespass  or  trover  to  recover 
damages  for  the  seizure  or  for  the  value  of  the  property. 
There  were  many  technical  rules  in  force  relating  to  this 
form  of  action,  which  at  times  made  proceedings  under  it 
difficult,  and  in  1788  a  statute  was  passed  in  this  state  (1  R 
L.  1813,  p.  31)  to  simplify  the  procedure.  It  directed 
the  form  of  plaint  before  the  sheriff  in  which  the  plea 
was  "of  taking  and  unjustly  detaining"  beasts,  goods  or 
chattels.  Afterwards  the  Revised  Statutes  prescribed  the 
rules  governing  actions  of  replevin  and  the  procedure  therein. 
(Title  12,  chap.  8,  part  3.)  In  the  original  note  of  the 
revisers  is  stated  their  intention  to  so  extend  the  action  of 
replevin  "  as  to  make  it  a  substitute  for  detinue,  and  a  con- 
current remedy  in  all  cases  of  the  unlawful  caption  or 
detention  of  personal  property,  with  trespass  and  trover." 
We  do  not  think  the  revisers  used  the  term  "  concurrent "  as 
meaning  "co-extensive,"  for  by  section  6,  title  12,  it  is  provided 
that  the  action  shall  in  all  cases  be  commenced  by  writ,  the 
form  of  which  is  prescribed  as  follows :  "  Whereas  A.  B. 
complains  that  C.  D.  has  taken,  and  does  unjustly  detain  (or, 
*  does  unjustly  detain,' as  the  case  may  be)."  The  execution 
in  the  action  required  the  sheriff  to  replevin  the  goods  if  they 
could  be  found  and  deliver  them  to  the  plaintiff,  and  in  case 
they  could  not  be  obtained  to  collect  their  value  with  the  dam- 
ages and  costs  from  the  ^^roperty  of  the  defendant.  The 
provisions  of  chapter  2  of  title  7  of  the  Code  of  Procedure  of 
1848,  entitled  claim  and  delivery  of  personal  property,  operated 
as  a  substitute  for  those  of  the  Revised  Statutes.  They  direct 
that  at  the  commencement  of  the  action  the  plaintiff  may 
replevy  the  chattels,  but  in  the  affidavit  to  obtain  the  writ 
there  is  required  the  statement  that  the  defendant  "unjustly 
detains  "  them.  The  provisions  of  the  present  Code  of  Civil 
Procedure  in  the  article  entitled  "  Action  to  recover  a  chattel " 
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(§  1689  to  §  1730),  are  substantially  the  same  as  those  of  the 
old  Code. 

The  question  several  times  arose  under  the  Code  of  Pro- 
cedure whether  replevin  could  be  maintained  against  a  party 
who  was  not  in  possession,  either  actual  or  constructive,  of  the 
chattels,  and  was  the  subject  of  conflicting  decisions  in  the 
Supreme  Court  and  in  the  Superior  Court  of  New  York. 
It  finally  came  to  this  court  in  Nichols  v.  Miolmel  (23  N. 
Y.  264).  This  was  also  a  case  of  fraudulent  purchase  of  goods 
in  which  the  defendant,  before  the  action  was  brought,  had 
voluntarily  transferred  tiie  goods  to  his  assignee.  It  was  held 
that  the  action  could  be  maintained.  This  decision  was  based 
on  the  authority  of  two  English  cases,  Garth  v.  Howard  {^  Car. 
&  P.  346)  and  Jones  v.Dowle  (9  M.  &  W.  19).  In  the  case 
in  this  court  Judge  Selden  wrote  :  "  The  theory  upon  which 
these  cases  proceed  is  perfectly  sound,  and  applies  directly  to  the 
present  case.  It  is,  that  where  a  person  is  in  possession  of  goods 
belonging  to  another,  which  he  is  bound  to  deliver  upon 
demand,  if  he,  without  authority  from  the  owner,  parts  with 
that  possession  to  one  who  refuses  to  deliver  them,  he  is  respon- 
sible in  detinue  equally  with  the  party  refusing.  He  contrib- 
utes to  the  detention.  It  is  the  consequence  of  his  own  wrong- 
ful delivery.  The  action  in  such  cases  may  properly  be  brought 
against  both,  because  the  acts  of  both  unite  in  producing  the 
detention."  This  doctrine  has  been  steadily  adhered  to  by  this 
court.  {Barnett  v.  Selling^  70  N".  Y.  492 ;  Dunham  v.  Troy 
Union  E.  a,  Co.j  3  Keyes,  543.)  These  decisions,  however,  do 
not  control  the  present  case.  They  are  authorities  to  the  efl'ect 
that  where  the  defendant  has  wrongfully  parted  with  posses- 
sion the  action  will  lie.  As  already  stated,  the  defendant  did 
not  part  with  possession  by  any  act  on  his  part,  but  the  prop- 
erty was  taken  from  him  by  process  of  law  valid  as  to  him 
and  which  he  could  not  resist.  To  uphold  a  recovery  in 
replevin  under  such  circumstances  we  must  go  further,  and 
decide  that  whenever  property  has  been  taken  or  obtained 
wrongfully  an  action  of  I'eplevin  may  be  maintained  against 
the  taker  regardless  of  whether  the  property  is  in  his  posses- 
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sion  or  whether  he  has  been  lawfully  deprived  of  it,  and,  as  a 
logical  sequence,  as  we  think,  also  regardless  of  the  fact  tliat 
the  property  sought  to  be  replevined  may  have  ceased  to  exist 
without  fault  on  the  defendant's  part ;  in  other  words,  that 
the  action  can  be  maintained  under  all  circumstances  to  the 
same  extent  as  an  action  for  conversion.  Such  a  doctrine 
would  substantially  destroy  the  characteristics  of  an  action  of 
replevin  which  distinguish  it  as  an  action  to  recover  possession 
of  specific  property,  and  we  find  no  authority  for  it  in  the  decis- 
ions of  this  or  of  our  sister  states.  In  Massachusetts  the  rule 
seems  absolute  that  the  defendant  must  be  in  possession  when 
t!)e  action  of  replevin  is  brought.  (^Richardson  v.  Reed^  4 
Gray,  441 ;  HaU  v.  White,  106  Mass.  599.)  In  the  earlier  case 
it  is  said  :  "  By  the  common  law  replevin  cannot  be  main- 
tained where  trespass  cannot ;  for,  by  that  law,  an  unlawful 
taking  of  goods  is  a  prerequisite  to  the  maintenance  of 
replevin.  But  trespass  will  lie  in  cases  where  replevin  will 
not.  Replevin,  being  an  action  in  which  the  process  is  partly 
in  rem,  will  not  lie  where  it  is  impracticable  or  unlawful  to 
execute  that  part  of  the  process  according  to  the  precept." 
In  the  later  case  it  was  held  that  the  action  would  not  lie 
against  a  sheriff  who  had  seized  goods  but  parted  with  pos- 
session before  the  date  of  the  plaintiff's  writ.  The  same  rule 
obtains  in  New  Hampshire  {Mitchell  v.  Roberts,  50  N".  H. 
^%^\  Iowa  {Coffin  v.  Gephart,  18  Iowa,  256),  Missouri  {Feder 
V.  Abrahains,  28  Mo.  App.  454  ;  Davis  v.  Randolph,  3  Mo. 
App.  454),  Maine  {Howe  v.  Shato,  56  Me.  291),  Minnesota 
(Aines  V.  Miss,  Boom  Co,,  8  Minn.  467),  and  in  North  Carolina 
{Ilaughtoix  v.  Newberry,  69  N.  C.  456).  In  Michigan  the  stat- 
ute as  to  procedure  in  replevin  is  similar  to  our  own,  and  in 
McBrian  v.  Morrison  (55  Mich.  351)  the  Supreme  Court  of 
that  State,  following  the  rule  in  Nichols  v.  Michael  {supra\ 
held  that  the  action  lay,  despite  a  wrongful  transfer  by  the 
defendant  prior  to  its  institution.  In  the  subsequent  case  of 
Gildas  V.  Croshi/  (61  Mich.  413)  it  is  said :  "  The  nature  of 
the  remedy,  the  detention  being  the  gist  of  the  action  and  the 
delivery  of  the  goods  its  object,  forbids  this  action  against  one 


1901.]  SiNNOTT  V,  Feiock.  449 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Cullkn,  J. 

not  in  possession  and  who  cannot  deliver  the  property  unless 
he  has  concealed,  removed  or  disposed  of  the  same  with  the 
intent  of  avoiding  the  writ."  Accordingly  it  was  held  that 
replevin  would  not  lie  against  a  pledgee  who  had  improperly 
sold  the  pledge  and  parted  with  possession.  With  us  it  is 
sufficient  that  the  defendant  has  voluntarily  disposed  of  the 
property,  thougli  without  intent  to  avoid  the  writ.  {Bamett 
V.  Selling^  aujpra,)  In  Wisconsin,  though  a  decision  on  the 
exact  point  seems  wanting,  the  dicta  of  the  opinions  indi- 
cate the  rule  to  be  the  same  as  that  in  this  state.  In 
Virginia  there  is  a  very  early  case  on  the  subject  {Burn- 
ley V.  Larnbert^  1  Wash.  308)  argued  by  Mr.  (afterwards 
Justice)  Washington  and  Mr.  (afterwards  Chief  Justice)  Mar- 
shall. It  was  there  held  that  the  defendant  could  not,  by 
transferring  the  property  before  the  commencement  of  the 
action,  defeat  the  writ.  In  the  opinion  it  is  said  that  "  Pos- 
session of  the  defendant  prior  to  the  suit  was  sufficient  to 
charge  him  unless  he  was  legally  evicted."  In  Pool  v.  Adkia- 
son  (1  Dana,  110)  the  Court  of  Appeals  of  Kentucky,  follow- 
ing the  decision  in  Burnley  v.  Lambert^  held  that  the  volun- 
tary transfer  of  the  defendant  before  suit  did  not  defeat  an 
action  in  replevin.  It  is  there  said  :  "  According  to  the  case 
of  Burnley  v.  Lainbert^  the  fact  that  the  plaintiff  was  not  pos- 
sessed of  the  slaves  when  this  suit  was  brought  cannot  change 
or  affect  the  remedy,  unless  he  had  been  '  legally  evicted.' 
This  doctrine,  if  interpreted  literally,  may  be  too  restrictive. 
But  it  seems  to  be  free  from  just  exception,  if  understood  as 
we  suppose  it  ought  to  be,  to  mean  that  the  plaintiff  had  been 
divested  of  the  possession  in  a  manner  authorized  by  law,  and 
which  would,  therefore,  exonerate  him  from  the  charge  of  tor- 
tious conduct."  It  was  held  by  the  same  court,  in  Caldwell  v. 
Fenwick  (2  Dana,  333),  that  detinue  could  not  be  maintained 
for  a  slave  dead  before  the  commencement  of  the  action, 
though  otherwise  if  he  had  died  subsequent  to  the  commence- 
ment of  the  action,  or  the  defendant  had  improperly  parted 
with  his  possession.  The  court  said  :  "  Detinue  is  a  mode  of 
action  giv^  for  the  recovery  of  a  specific  thing  and  damages 
57 
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for  its  detention,  though  judgment  is  also  rendered  in  favor  of 
the  plaintiff  for  the  alternate  value,  provided  the  thing  cannot 
be  had  ;  yet  the  recovery  of  the  thing  itself  is  the  main  object 
and  inducement  to  the  allowance  of  the  action.  *  *  *  The 
action  is  not  adapted  to  the  recovery  alone  of  the  value  of  a 
thing  detained ;  nor  can  it  be  maintained  therefor." 

We  have  thus  reviewed  the  leading  cases  in  this  country 
in  reference  to  the  circumstances  under  wliich  an  action  of 
replevin  can  be  maintained.  None  of  them  authorizes  the 
maintenance  of  the  action  under  the  circumstances  of  the 
present  case.  In  all  of  them  replevin  is  held  to  be  essentially 
a  possessory  action.  In  many  of  the  states  it  is  unqualifiedly 
requisite  for  the  maintenance  of  the  action  that  the  defendant 
should  be  in  possession  of  the  chattels  sued  for  at  the  time 
the  action  was  commenced.  In  others,  as  in  our  own  state, 
an  exception  is  made  to  the  general  rule  where  the  defendant 
has  voluntarily  parted  with  the  property.  Still  the  exception 
goes  only  to  the  extent  stated.  The  law  in  Virginia  and  Ken- 
tucky is  substantially  the  same  as  our  own,  and  the  cases  cited 
from  those  states  are  well  reasoned  on  principle.  The  case  at 
bar  falls  within  the  rule  stated  in  those  cases,  that  where  the 
defendant  is  evicted  by  legal  process  before  suit  brought  the 
action  will  not  lie,  and  we  are,  therefore,  of  opinion  the  dis- 
position of  the  case  by  the  courts  below  was  correct.  We 
have  not  overlooked  the  decision  in  Devoe  v.  Brandt  (53  K. 
Y.  462).  In  that  case  Samuels,  the  vendee,  from  whom  the 
goods  had  been  -taken  on  execution,  did  not  defend  the  action 
and  the  question  we  have  discussed  did  not  arise.  The  action 
was  unquestionably  well  brought  against  the  other  defendant, 
as  he  was  in  possession  of  the  chattels  at  the  time  of  the  com- 
mencement of  the  suit. 

It  is  urged  that  whatever  may  have  been  originally  the 
nature  and  character  of  an  action  of  replevin,  there  is  now  no 
longer  reason  for  maintaining  a  distinction  between  it  and  an 
action  for  conversion,  and  that  it  would  conduce  greatly  to 
the  speedy  administration  of  justice  to  permit  the  use  of  the 
first  form  of  action  as  a  substitute  for  the  seconds     A  good 
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deal  may  be  said  in  favor  of  this  claim,  great  as  would  be  the 
innovation  resulting  in  its  acceptance.  There  is,  however,  a 
Berions  objection  to  adopting  this  view  of  an  action  of  replevin. 
If  a  defendant  is  arrested  in  an  action  to  recover  a  chattel 
he  can  be  discharged  only  upon  giving  a  bond  for  the  return 
of  the  chattel  or  the  full  payment  of  any  judgment  that  may 
be  recovered  against  him  ;  while  in  an  action  for  conversion 
the  bond  is  conditioned  only  for  his  personal  surrender  to  any 
mandate  or  final  judgment  against  him.  (Code  Civ.  Pro. 
§575.)  The  form  of  the  action,  therefore,  seriously  affects 
the  rights  of  the  defendant  against  whom  it  is  brought. 
While  this  consideration  should  not  induce  us  to  limit  the 
scope  of  an  action  of  replevin  except  within  the  bounds  pre- 
scribed by  statute  and  the  authorities,  it  may  well  restrain  us 
from  taking  any  radical  departure  in  the  law. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann  and 
"Werner,  JJ.,  concur. 

Judgment  affirmed. 


Margaret  Belinda  Wilber  et  al..  Individually,  and  as  Execu-       'T65~~45l 
tors  of  David  Wilber,  Deceased,  Appellants,  v.  Edith  M.         ^^  .^}^ 
Wilber,  an  Infant,  by  James  H.  Crandall,  her  Guardian 
ad  Litem,  Respondent,  Impleaded  with  Another. 

Will— When  There  is  no  Suspenbion  op  the  Power  op  Aliena- 
tion OP  Heal  Estate  or  op  the  Absolute  Ownership  op  Personal 
Property.  The  sixteenth  provision  of  a  wiU  gave  to  testator's  wife,  in 
lieu  of  dower,  and  to  his  two  sons,  the  use  for  fifteen  years  after  his 
death  of  specified  real  estate  and  farms,  together  with  the  use  of  all  the 
stock  and  farming  equipments  thereon,  on  condition  that  both  the  real  and 
personal  property  should  be  kept  in  as  good  condition  and  of  the  same 
value  as  at  the  time  of  his  death,  so  that  his  grandchild  or  children 
mentioned  in  the  next  subdivision  should  receive  as  much  personal  prop- 
erty and  of  as  much  value  as  the  personal  property  mentioned  was  worth 
at  the  time  of  his  death,  and  in  case  of  the  death  of  either  of  the  devisees, 
the  survivors  or  survivor  should  take  the  entire  use  of  the  farms  and  prop- 
erty to  the  end  of  the  term  specified,  "intending  to  give  one-third  of  the 
produce  and  profits  of  said  farms  and  real  estate  and  stock,  etc.,  to  each 
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of  the  persons  above  named  to  the  end  of  the  fifteen  years,  or  bo  much  of 
said  term  as  they  all  live."  The  seventeenth  provision  devised  both  the 
real  and  personal  property  mentioned  *'  to  my  grandchildren,  to  be 
equally  divided  between  them,  share  and  share  alike,  subject  only  to  the 
fifteen  years'  use  of  the  same  heretofore  provided  for,  intending  hereby 
to  grant  and  devise  to  my  grandchild  or  children  all  the  land  and  personal 
property  mentioned,  referred  to  or  intended  in  the  preceding  sixteenth 
subdivision  of  this  my  last  will."  Held,  that  the  property  became  vested 
upon  the  death  of  the  testator  in  his  only  grandchild,  who  took  the  fee  of 
the  real  estate  subject  only  to  the  estate  for  years  given  by  the  sixteenth 
pi*o vision,  and  hence  there  was  no  suspension  of  the  power  of  alienation 
of  the  real  estate;  nor  was  there  any  suspension  of  the  absolute  ownership 
of  the  personal  property. 

Wilber  v.  Wilber,  45  App.  Div.  158,  affirmed. 

(Argued  January  23,  1901;  decided  February  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  6,  1899,  affirming  a  judgment  of  Special  Term  in 
favor  of  defendant  in  an  action  to  obtain  a  construction  of 
certain  provisions  of  the  will  of  David  Wilber,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Albert  C.  Tennant  for  appellants.  The  sixteenth  provision 
of  the  will  is  void  for  the  reason  that  it  is  violative  of  our 
statutes,  which  forbid  the  suspension  of  the  power  of  aliena- 
tion of  real  estate  and  the  absolute  ownership  of  personal 
property  for  a  longer  period  than  during  the  continuance  of 
not  more  than  two  lives  in  being  at  the  time  of  the  death  of 
the  testator.  (L.  1896,  ch.  547,  §  32;  L.  1897,  ch.  417,  §  2; 
Steinway  v.  Steinway^  163  N.  Y.  183  ;  Smith  v.  Edwards^  88 
K  Y.  93  ;  Everitt  v.  Everitt,  29  N".  Y.  71 ;  Miirjyhy  v.  Whit- 
ney, 140  N.  Y.  546 ;  Eadley  v.  Kuhn,  97  X.  Y.  34 ;  1^7- 
Ua7n8  V.  Montgomery,  148  X.  Y.  520 ;  Sawyer  v.  CMy,  146 
N.  Y.  192 ;  Eohert  v.  Corning,  89  X.  Y.  235 ;  JSTellis  v. 
mills,  99  K  Y.  516 ;  JS^'orris  v.  Beyea,  13  X.  Y.  273.) 
Because  the  sixteenth  provision  of  the  will  is  void  under  the 
statutes  prohibiting  the  suspension  of  the  alienation  of  real 
estate  and  the  absolute  ownership  of  pei'sonal  property,  the 
seventeenth  provision,  by  which  the  real  and   personal  prop- 
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erty  is  given  to  the  grandchildren  of  the  testator,  after  and 
subject  to  the  execution  of  the  void  provision  contained  in 
said  sixteenth  provision  upon  which  it  is  dependent,  is  also 
void,  and  such  real  and  personal  property  pass  to  George  I. 
Wilber  and  David  Forrest  Wilber,  who  are  the  sole  residuary 
devisees  and  legatees  named  in  tlie  will,  and  are  also  the  only 
heirs  at  law  and  next  of  kin  of  the  testator.  (Knox  v.  Janes, 
47  N.  Y.  389 ;  Ward  v.  Ward,  105  N.  Y.  68 ;  Benedict  v. 
Webb,  98  N.  Y.  460 ;  A^err  v.  DougKerty,  79  N.  Y.  327 ; 
Smith  V.  Edwards,  88  K  Y.  92 ;  Fowler  v.  Tngersoll,  127  N. 
Y.  472 ;  Ilobson  v.  Hale,  95  N.  Y.  588 ;  Matter  of  Bonnet, 
113  N.  Y.  522 ;  Tllden  v.  Oreen,  130  K  Y.  29 ;  Gallagher 
V.  Crooks,  132  N.  Y.  338.) 

Hohart  Krum  for  respondent.  The  testator  has  expressly 
limited  his  widow  and  sons  to  the  use  of  the  property  men- 
tioned, and  expressly  directed  that  at  the  end  of  the  fifteen 
years  they  surrender  to  the  grandchildren  the  real  property 
in  as  good  condition  as  when  they  received  it,  and  as  much 
personal  property  and  of  as  much  value  as  the  personal  prop- 
erty therein  mentioned  was  worth  at  the  time  of  his  death. 
Title  under  such  conditions  is  impossible  and  no  trust  was 
created.  {SeldenY.Vennilya,  3  N.  Y.  526  ;  Wright  \,  Doug- 
lass, 7  X.  Y.  564 ;  Weeks  v.  Cormoell,  104  X.  Y.  326.)  This 
estate  is  an  estate  for  years  only.  Such  an  estate  is  a  chattel 
real  and  not  a  freehold  estate.  Its  duration  need  not  depend 
upon  lives.  The  beneficiaries  having  only  a  chattel  interest, 
their  possession  is  deemed  the  possession  of  the  person 
entitled  to  the  freehold.  {Blanehard  v.  Blanchard,  4 
Hun,  287;  70  K  Y.  615;  1  Washb.  on  Real  Prop.  472; 
2  Kerr  on  Real  Prop.  277;  Jenkins  v.  Fahey,  73  N.  Y. 
363;  Despard  v.  Churchill,  53  N.  Y.  199.)  The  seven- 
teenth clause  of  the  will  in  no  manner  contravenes  the 
statute  against  perpetuities.  {Johnson  v.  Brasington,  156 
N.  Y.  187 ;  Blanchard  v.  Blanchard,  4  Hun,  287 ;  70  N.  Y. 
615 ;  Everitt  v.  Everitt,  29  N.  Y.  39  ;  Moore  v.  Littel,  41 
N.  Yf  66;  Ma/nice  v.  Man  ice,  43  JS",  Y.  303;  Monarguev. 
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Moiiarque,  80  N.  Y.  320  ;  MatUr  of  Brown,  154  N.  Y.  313 ; 
Her  see  v.  SimpsoTiy  154  N.  Y.  496 ;  Corse  v.  Chapman, 
153  N.  Y.  466.)  The  gift  being  an  immediate  one,  vested  in 
the  living  grandcliild,  Edith,  upon  the  death  of  the  testator, 
and  she  took  an  absolute  fee,  subject  only  to  the  fifteen  years' 
use,  and  not  subject  to  open  and  let  in  af terborn  grandchil- 
dren. {Goebel  v.  Wolf,  113  N.  Y.  405  ;  Matter  of  Smith,  131 
K  Y.  247;  Matter  of  Brown,  154  N.  Y.  313;  Nelson  v. 
liussell,  135  N.  Y.  137 ;  Campbell  v.  Rawdon,  18  N.  Y.  412 ; 
2  Kedf.  on  Wills,  10,  §  2  ;  Schouler  on  Wills,  §  529 ;  Johnson 
V.  Brasington,  156  N".  Y.  187  ;  Bailey  v.  Bailey,  97  N.  Y. 
460 ;  Graves  Y.  Deterling,  120  N.  Y.  447;  Gihhins  v.  Camp- 
leU,  148  N.  Y.  410  ;  Cunningham  v.  Parker,  146  N.  Y.  29.) 

Parker,  Ch.  »T.  The  action  was  brought  to  obtain  a  judi- 
cial construction  of  certain  provisions  of  the  will  of  David 
Wilber,  deceased,  but  its  special  purpose  was  to  secure  an 
adjudication  that  the  sixteenth  provision  of  the  will  is  void 
for  the  reason  that  it  is  violative  of  the  statutes  forbidding  the 
suspension  of  the  power  of  alienation  of  real  estate  aud  the 
absolute  ownership  of  personal  property  for  a  longer  period 
than  during  thj  continuance  of  not  more  than  two  lives  in 
being  at  the  time  of  the  death  of  the  testator.  And  while 
the  seventeen  til  provision  is  conceded  to  be  without  vice  in 
and  of  itself,  it  is  claimed  to  be  so  dependent  upon,  and  inter- 
woven with  the  sixteenth  provision  that  the  destruction  of 
the  latter  would  carry  down  the  seventeenth  provision  with  it 
and  the  practical  result  would  be  the  transfer  of  the  owner- 
ship of  the  real  and  personal  property  described  therein,  from 
the  testator's  granddaughter,  the  defendant  in  this  action,  to 
the  plaintiffs  George  I.  Wilber  and  David  Forrest  Wilber, 
who  are  the  sole  residuary  devisees  and  legatees  named  in  the 
will  and  are  also  the  only  heirs  at  law  aud  next  of  kin  of  the 
testator. 

The  sixteenth  and  seventeenth  provisions  of  the  will  are  as 
follows : 

"  Sixteenth.  I  give,  devise  and  bequeath  to  my  wife,  Mar- 
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garet  Belinda  Wilber,  also  in  lieu  of  dower,  and  ray  two  sons, 
George  I.  Wilber  and  David  Forrest  Wilber,  the  use  for  fifteen 
years  after  my  death  of  all  ray  real  estate  and  farms  which  is 
situate  in  the  towns  of  Milford,  Morris,  Middlefield  and  Mary- 
land, in  the  county  of  Otsego  and  Stateof  New  York,  and  also 
giving  and  bequeathing  the  use  of  all  the  teams,  harnesses, 
horses,  cows,  young  cattle,  sheep  and  all  farming  and  dairying 
tools  and  utensils  on  or  belonging  to  any  and  all  of  the  farms 
in  the  towns  above  named.  But  as  a  condition,  all  of  said 
farms  and  all  of  said  personal  property  are  to  be  maintained 
and  kept  in  as  good  order  and  condition  as  they  are  in  at  the 
time  of  my  death,  meaning  by  this  that  the  personal  property 
left  on  said  farms  at  the  end  of  the  fifteen  years  shall  be  as 
valuable  as  it  is  at  the  present  time,  and  the  real  estate  shall 
be  in  as  good  a  state  of  cultivation  and  capable  of  as  much 
production,  and  the  fences  and  buildings  thereon  in  as  good  a 
state  of  repair  as  they  now  are,  so  that  my  grandchild  or  chil- 
dren mentioned  in  the  next  or  seventeenth  devise  or  bequest 
or  subdivision  shall  have  and  receive  as  much  personal  prop- 
erty and  of  as  much  value  as  the  personal  property  herein 
mentioned  is  worth  at  the  time  of  my  death. 

"  In  case  of  the  death  of  any  of  the  persons  above  named, 
then  the  two  surviving  shall  take  the  use  of  the  property 
herein  intended,  share  and  share  alike,  to  the  end  of  the  fifteen 
j'ears'  term  above  mentioned,  and  in  case  of  the  death  of  two 
of  the  persons  above  named,  then  the  survivor  shall  take  the 
entire  use  of  the  farms  and  property  to  the  end  of  the  term 
aforesaid. 

'*  Intending  to  give  one-third  of  the  produce  and  profits  of 
said  farms  and  real  estate  and  stock,  etc.,  to  each  of  the  per- 
sons above  named  to  tlie  end  of  tlie  fifteen  years,  or  so  much 
of  said  term  as  they  all  live. 

'^Seventeenth.  I  give,  devise  and  bequeath  all  my  real  estate 
and  farms  in  the  towns  of  Milford,  Morris,  Middlefield  and 
Maryland,  in  the  county  of  Otsego,  N.  Y.,  and  all  the  personal 
property  upon  or  belonging  to  said  farms,  which  is  more  par- 
ticularly  mentioned   in   the   last    preceding  sixteenth   item, 
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subdivision  or  devise,  or  bequest  of  this  my  last  will,  to  my 
grandchildren,  to  be  equally  divided  between  them,  share  and 
share  alike,  subject  only  to  the  fifteen  years'  use  of  the  same 
lieretofore  provided  for,  intending  hereby  to  grant  and  devise 
to  my  grandchild  or  children  all  the  land  and  personal  proj)- 
erty  mentioned;  referred  to  or  intended  in  the  preceding 
sixteenth  subdivision  of  this  my  last  will." 

The  conclusion  at  wliich  we  have  arrived,  after  considera- 
tion of  the  arguments  of  counsel  and  ai.  examination  of  tlie 
provisions  in  controversy,  is  that  the  power  of  alienation  of 
the  real  estate  and  the  absolute  ownership  of  the  personal 
.  property  described  therein,  is  not  suspended  thereby.  The 
statute  declares  that  the  power  of  alienation  is  suspended 
when  there  are  no  persons  in  being  by  whom  an  absolute  fee 
in  possession  can  be  conveyed.  (Real  Property  Law,  §  '32.) 
There  are  only  two  methods  by  which  such  a  result  can  be 
accomplished  :  1.  By  the  creation  of  a  trust  which  vests  the 
estate  in  trustees.  2.  By  the  creation  of  future  estates  vest- 
ing upon  the  occurrence  of  some  future  and  contingent  event. 
{Steinway  v.  Steinway^  163  X.  Y.  183.)  No  trust  was  either 
created  or  attempted  by  these  provisions,  nor  did  they  create 
a  future  estate  to  vest  upon  the  occurrence  of  some  future 
and  contingent  event,  but  instead  the  property  became  vested 
upon  the  death  of  the  testator,  in  his  only  grandchild,  the 
defendant  Edith  M.  Wilber,  who  took  the  fee  of  the  real 
estate  subject  only  to  the  esbite  for  years  given  by  the  six- 
teenth provision,  and,  hence,  there  were  always  persons  in 
being  by  whom  an  absolute  fee  in  possession  could  be  con- 
veyed. We  are  also  of  the  opinion  that  the  absolute  owner- 
ship of  the  personal  property  is  not  suspended  by  the  will. 

It  follows  from  the  conclusions  reached  that  the  judgment 
must  be  affirmed,  with  costs. 

Gray,  BAKTLErr,  Martin,  Vann,  Cullen  and  Werner,  J  J., 
concur. 

Judgment  affirmed. 
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John  G.  Gray,  an  Infant,  by  Ellen  Pidgeon,  his  Guardian       ^^^    43.7 
ad  Litem,  Respondent,  v.  Metropolitan  Street  Railway 
Company,  Appellant. 

Evidence  —  Admissibility  op  Explanation  of  Testimony  Given  on 
Ckoss-examination.  Where  the  testimony  of  nn  important  witness  for 
the  plaintiff  tends  to  show  that  defendant  did  not  have  an  honest  and  just 
defense  because  through  its  representative  it  had  attempted  to  bribe  him 
to  leave  the  state  until  after  the  trial,  and  such  representative  denying  the 
charge  has  admitted  both  on  his  direct  and  cross-examination  by  the 
plaintiff,  in  which  an  attempt  was  made  to  elicit  facts  showing  the  bribery, 
that  he  had  appointed  an  interview  with  the  witness  and  had  ar  'object 
in  view  "  in  so  doing,  the  exclusion  on  redirect  examination  of  his  expla- 
nation as  to  what  the  object  was  is  reversible  error. 

Gray  v.  Met  8t.  Ry.  Co.,  39  App.  Div.  5-36,  reversed. 

(Argued  January  21,  1901;  decided  February  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
15,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  on  account  of  tlie  alleged 
negligence  of  tlie  defendant.  On  the  trial  evidence  was 
given  tending  to  show  that  the  plahitiffj  aged  sixteen  years, 
owing  to  the  crowded  condition  of  one  of  the  defendant's 
street  cars,  attempted  to  get  upon  the  front  platform,  but  was 
obliged  to  stand  with  one  foot  on  the  platform  and  the  other 
on  the  step  w^hile  he  held  onto  the  dashboard  with  both  hands. 
After  the  car  started  the  conductor  got  off  of  the  rear  plat- 
form and  ran  along  to  get  on  in  front  in  order  to  collect  fares. 
After  collecting  from  the  plaintiff  ho  fell  off,  and  while  get- 
ting on  again,  by  forcing  himself  between  the  plaintiff  and 
another  passenger  named  Giblin,  he  crowded  the  plaintiff  so 
that  he  fell  from  the  car  and  was  run  over.  The  jury  found 
for  the  plaintiff  and  the  Appellate  Division  affirmed,  one  of 
the  justices  dissenting. 
58 
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Charles  F,  Brown  and  Henry  A.  Hobi^ison  for  appellant. 
Error  was  committed  in  exclusion  of  evidence.  The  evidence 
of  why  Mr.  Julian,  tlie  defendant's  witness,  said  he  would 
meet  Giblin,  the  plaintiff's  witness,  at  a  certain  place,  was 
competent  to  rebut  the  inferences  to  be  drawn  from  the  cross- 
examination  of  Julian  by  the  plaintiflf's  counsel.  {McDer- 
imtt  V.  T.  A.  E.  R.  Co.,  U  Hun,  107;  IlalUKan  v. 
N.  r.,  Z.  E.  i&  F;  R,  R,  Co.,  102  N.  Y.  199 ;  People  v. 
Buolianan,  145  N.  Y.  1.) 

Thomas  P,  Wickes  for  respondent.  The  defendant's 
exceptions  disclose  no  error  which  should  avail  to  reverse  the 
judgment.  {Shorter  v.  People,  2  N.  Y.  193 ;  City  Bank  v. 
Dea/rhom,  20  K  Y.  244;  Hohart  v.  Hohart,  62  N.  Y.  80; 
Cushman  v.  U.  S.  L.  Ins.  Co.,  70  N.  Y.  72  ;  Bardin  v.  Ste- 
venson, 75  K  Y.  164;  Foote  v.  Beecher,  78  N.  Y.  155; 
Ward  V.  Kilpatrick,  85  N.  Y.  413 ;  Tenney  v.  Berger^  93 
N.  Y.  524 :  Thome  v.  Turck,  94  N.  Y.  90 ;  Townsmid  v.  H. 
F.  cfe  M.  Ins.  Co.,  4  J.  &  S.  170.)  The  inquiry  made  by 
defendant's  counsel  of  his  witness  Julian,  as  to  his  object  in 
making  an  appointment  with  Mr.  Giblin,  was  immaterial  and 
irrelevant.  It  did  not  bear  on  any  issue  in  the  case.  (Jones 
on  Ev.  §  167.) 

Per  Curiam.  We  find  no  reversible  error  in  the  record 
except  the  following :  On  the  trial  Giblin  gave  evidence  in 
corroboration  of  the  plaintiflf's  theory  of  the  accident.  He 
further  testified  that  one  Julian,  who  was  in  the  employ  of 
the  defendant  and  investigated  the  facts  of  the  case  in  its 
behalf,  attempted  to  hire  him  to  leave  the  state  until  after  the 
trial.  Julian  emphatically  denied  this,  but  stated  that  while 
working  on  the  case  he  sent  for  Giblin,  had  an  interview  with 
him,  and  upon  his  suggestion  appointed  a  time  and  place  for 
another  meeting.  The  plaintiff  attempted  by  the  cross-exami- 
nation of  Julian  to  show  that  as  a  representative  of  the  defend- 
ant he  had  offered  Giblin  $450  to  leave  the  state ;  that  Giblin 
had  refused  to  take  it ;  that  Julian  had  then  left  the  room  for 
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the  purpose  of  obtaining  authority  to  give  Giblin  more  money, 
and  being  unable  to  arrange  it,  had  made  an  appointment  to 
meet  him  at  another  place  late  in  the  evening  when  he  would 
be  better  prepared  to  "  talk  business."  On  both  the  direct 
and  cross-examination  Julian  admitted  appointing  another 
interview  and  stated  that  he  had  "an  object  in  view"  in  so 
doing.  On  the  redirect  examination  he  was  asked  by  the 
defendant  to  state  what  his  object  was,  but  the  objection  of 
tlie  plaintiflE  to  the  question  as  immaterial,  irrelevant  and 
incompetent  was  sustained,  and  an  exception  was  taken. 

This  was  an  erroneous  ruling.  The  testimony  of  Giblin 
tended  to  show  that  the  defendant  did  not  have  an  honest  and 
just  defense  because  it  had  attempted  through  Julian  to  bribe 
an  important  witness  for  the  plaintiff.  After  both  parties  had 
shown  by  Julian  that  he  had  arranged  for  a  second  interview 
with  Giblin,  and  that  he  had  an  object  in  so  doing,  the  defend- 
ant was  entitled  to  have  the  jury  know  what  that  object  was, 
as  it  might  tend  to  remove  a  serious  imputation  upon  liis 
credibility  and  character.  It  was  important  for  them  to  con- 
sider his  explanation  as  to  why  he  wanted  to  see  Giblin  a  sec- 
ond time,  for  it  might  have  rebutted  the  inference  to  be  drawn 
from  the  cross-examination.  {People  v.  Bv^hanan^  145  N.  Y. 
1,  24;  PeopU  v.  Barone,  161  K  Y.  451,  471.) 

The  exclusion  of  Julian's  explanation  of  very  damaging 
evidence  is  presumed  to  have  resulted  in  such  injury  to  the 
defendant^ as  to  require  a  reversal  of  the  judgments  below 
and  a  new  trial,  which  is  ordered  accordingly,  with  costs  to 
abide  event. 

Vann,  J.  (dissenting).  After  a  witness  has  been  examined 
and  cross-examined  the  party  calling  him  may  not,  as  matter 
of  right,  re-examine  him  except  as  to  matters  drawn  out,  in 
the  first  instance,  on  the  cross-examination,  although  the  trial 
court  may,  in  its  discretion,  allow  him  to  do  so.  The  door  was 
not  opened  by  the  plaintiff  in  his  cross-examination  of  the  wit- 
ness Julian,  for  the  fact  that  he  had  "  an  object  in  view  "  in 
securing  a  second  interview  with  Giblin  was  distinctly  sworn  to 
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upon  the  examination  in  chief.  The  counsel  for  the  defend- 
ant did  not  see  fit  to  tlien  ask  liini  wliat  his  object  was,  and  aa 
the  cross-examination  brought  out  nothing  new  upon  the  sub- 
ject it  was  witliin  the  sound  discretion  of  the  trial  judge  to 
allow,  or  to  refuse  to  allow  him  to  reopen  the  subject  and  ask 
on  the  redirect  a  question  which  lie  could  have  asked  on  the 
direct.  With  such  an  exercise  of  discretion  by  the  Supreme 
Court  at  tlie  Trial  Term,  after  an  affirmance  thereof  by  the 
x^ppellate  Division,  this  court  has  no  power  to  interfere,  as  its 
jurisdiction  is  confined,  in  civil  cases,  to  the  review  of  ques- 
tions of  law.  {De  Camj?  v.  Thomson,  159  X.  Y.  444,  440 ; 
lieilleij  v.  Delaware  c6  Iladson  Canal  Co,,  102  N.  Y.  3S3; 
Caldwell  \\  New  Jersey  Steamboat  Co.,  47  N.  Y.  2S2.) 

I  think  tlio  judgment  is  right  and  I  vote  to  affirm  it. 

Parker,  Cli.  J.,  Gray,  Bartlett,  Martin,  Culi.en  and 
Werner,  J  J.,  concur  for  reversal ;  Vann,  J.,  reads  for 
affirmance. 

Judgment  reversed,  etc. 


T.  Quixcv  Browne,  as  Survivor,   Appellant,  v,  Robert  W. 
Paterson  et  al.,  llespondeuts. 

CoNTu  vcT  —  Construction  op  Pkovihion  as  to  Shipment  op  Goods. 
The  recital,  "bought  to  be  a  Alarch  &  or  April,  1889,  shipment,"  in  a 
bought  and  sold  note  of  a  cargo  of  nitrate  of  soda  to  be  shipped  from 
South  America  by  a  chartered  vessel  named,  and  which  is  further 
described  as  "also  bought  to  test'*  by  a  test  specified,  does  not  amount  to 
a  warranty  or  condition  precedent  that  shipment  be  made  during  such 
months  and  entitle  the  vendee  to  refuse  a  June  shipment,  since  the  word 
**  bought "  refers  to  the  vendors  and  identifies  the  cargo  as  that  previously 
bough!  by  them,  where  both  parties  are  aware  that  American  contracts 
for  the  sale  of  the  commodity  are  usually  based  upon  executory  South 
xVmerican  contracts,  the  details  of  which  as  to  quantity,  place  and  time  of 
shipment  are  important,  if  not  controlling,  factors  in  determining  the 
provisions  of  American  contracts. 

Brawne  v.  Paterson,  36  App.  I)iv.  167,  reversed. 

(Argued  December  6,  1900;  decided  February  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
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7,  1899,  reversing  a  judgment  in  favor  of  defendants  entered 
upon  the  report  of  a  referee,  and  granting  a  new  trial. 

On  February  19th,  1889,  the  lirm  of  Ilemenway  &  Browne, 
of  which  the  plaintiff  is  the  survivor,  and  the  firm  of  Knud- 
Bon,  Paterson  &  Co.,  of  which  the  defendants  are  survivors, 
entered  into  a  contract,  of  which  the  following  is  a  copy  : 

"  T.  F.  Edmands  &  Co., 
"  P.  O.  Box  Dili.  "  61  Kilby  Street, 

"  Boston,  Felruartj  19,  1889. 
"  Sold  to  Messrs.  Knudson,  Paterson  &  Co.,  for  account  of 
Messrs.  Ilemenway  &  Brow^ne,  one-half  of  the  cargo  per 
Wachusett  chartered  to  load  not  exceeding  twenty-two  hun- 
dred (2200)  tons,  usual  good  merchantable  quality  Nitrate  of 
Soda,  to  arrive  at  New  York,  bought  to  be  a  March  &  or 
April,  1889,  shipment  from  West  Coast,  South  America,  also 
bought  to  test  by  South  American  assay  not  under  96^  Nitrate 
nor  over  \\%  Salt,  if  of  inferior  test  sellers  to  allow  full 
Coast  allowance  received.  Price  two  and  one-twentieth 
(2  1-20)  cents  per  pound,  payable  in  gold  or  its  equivalent, 
cash  in  thirty  (30)  days  from  average  delivery.  Deliverable 
in  good  order  in  single  bags  as  landed  ex  vessel  in  New  York. 
Actual  weight  and  \\%  tare.  No  arrival,  no  sale.  No 
responsibility  taken  unless  by  special  agreement. 

"  T.  F.  EDMANDS  &  CO., 

"  Brokers. 
"  Through  Messrs.  Gerard  &  Brown. 

(Written  across  the  face.) 

"  Accepted,  Knudson,  Paterson  &  Co." 

In  addition  to  the  language  quoted  this  contract  contains 
the  following  marginal  note : 

"  Should  vessel  named  in  this  contract  be  lost  before  reach- 
ing loading  ports,  another  vessel  or  vessels  to  be  substituted 
for  same  shipment  or  as  near  thereto  as  practicable." 

On  the  20th  day  of  February,  1889,  'the  same  parties 
entered  into  a  contract  for  the  balance  of  the  cargo.     Except 
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as  to  date  the  second  contract  was  identical  with  the  first. 
On  the  4:th  day  of  June,  1889,  the  firm  of  Knndson,  Paterson 
&  Co.,  whom  we  will  hereafter  refer  to  as  the  defendants, 
having  been  informed  that  the  vessel  described  in  said  con- 
tract did  not  commence  loading  in  April,  and  would  probably 
not  sail  until  the  middle  of  June,  notified  Hemenway  and 
Browne,  whom  we  will  hereafter  call  the  plaintiflEs,  "  that  said 
contracts  calling  for  March-April  shipments  are  void."  To 
this  the  plaintiffs  replied,  stating  in  substance  that  they  did 
not  call  for  March- April  shipments,  and  the  defendants  there- 
upon reiterated  their  claim.  The  vessel  arrived  in  New  York 
on  the  31st  day  of  December,  1889,  and  plaintiffs  at  once  ten- 
dered her  cargo  to  the  defendants,  who  refused  to  receive  it 
on  the  same  grounds  expressed  in  the  preceding  June.  The 
plaintiffs  thereupon  advertised  the  cargo  for  sale  at  auction, 
and  it  was  sold  at  considerable  loss  to  them,  the  amount  of  which 
they  seek  to  recover  in  this  action.  The  facts  relating  to 
the  charter  of  the  vessel,  the  loading  of  her  cargo  and  her 
subsequent  voyage  are  briefly  as  follows :  On  the  13th  day 
of  February,  1889,  the  plaintiffs  entered  into  a  "charter 
party "  with  the  owners  of  the  ship  "  Wachusett,"  which 
was  therein  described,  and  wherein  it  was  agreed  that  the 
vessel,  after  discharging  her  outward  cargo  at  the  port 
of  Coquimbo,  should  proceed,  in  ballast  with  all  convenient 
speed  to  the  port  of  Iquique,  Caleta  Buena  or  Pisagua,  where 
and/or  at  one  adjacent  by-port,  charterers  agree  to  ship,  and 
the  masters  to  receive,  a  full  and  complete  cargo  of  nitrate  of 
soda  in  bags.  Forty  lay  days  were  allowed  for  loading  the 
same  to  commence  not  before  March  15,  1889.  It  docs  not 
appear  that  either  the  plaintiffs  or  the  defendants  had  knowl- 
edge of  the  details  of  the  outward  charter  of  the  "  "Wachu- 
sett." The  plaintiffs  knew  that  she  was  bound  for  Coquimbo 
with  coal,  and  the  defendants  had  been  informed  that  she  was 
at  some  other  port  than  the  loading  port.  At  the  time  the 
charter  party  was  entered  into  between  the  plaintiffs  and  the 
owners,  the  "  Wachusett"  was  in  the  port  of  Coquimbo  laden 
with  2,000  tons  of  coal,  under  a  charter  which  limited  the  dis- 


r 


1901.]  Brownb  v.  Patbbson.  463 

N.  Y.  Rep.]  Statement  of  case. 

charge  of  her  cargo  to  forty  tons  per  day.  She  began 
discharging  the  same  on  tlie  5th  of  February,  1889,  sailed 
from  Coqnimbo  on  April  9tli  and  arrived  at  Caleta  Bnena  on 
April  22nd.  On  April  29th  she  had  discharged  her  ballast,  and 
gave  notice  of  readiness  to  load.  On  April  30th  she  loaded  480 
bags  of  nitrate  of  soda,  and  thereafter  continued  until  June 
18th,  1889,  when  she  finished  loading.  She  sailed  on  June 
20th,  1889,  and  on  the  fourth  or  fifth  day  out  she  sprang  a 
leak,  was  forced  to  put  into  Callao,  Peru,  for  repairs,  and  was 
there  detained  for  three  months.  After  having  been  repaired 
she  proceeded  on  her  voyage,  arriving  in  New  York  on  the 
3l8t  day  of  December,  1889. 

The  material  facts  and  circumstances  peculiar  to  the  trade 
in  nitrate  of  soda,  which  bear  upon  the  coiitracts  to  be  con- 
strued, are  as  follows :  It  was  the  custom  for  the  vendors  of 
nitrate  of  soda  in  large  quantities  in  the  American  market  to 
make  such  sales  after  having  themselves  entered  into  execu- 
tory contracts  for  the  purchase  of  the  product  on  the  west 
coast  of  South  America,  to  be  delivered  to  them  there  or 
shipped  according  to  their  order.  This  usage  was  known  to 
both  parties  and  this  sale  was  of  that  character.  The  plain- 
tiffs, through  their  South  American  correspondents,  made  exec- 
utory contracts  with  certain  parties  for  nitrate  of  soda  exceed- 
ing in  amount  the  cargo  referred  to  in  these  contracts,  and  the 
sale  to  the  defendants  was  made  upon  the  basis  of  such  prior 
purchases  made  by  the  plaintiffs.  The  contracts  under  which 
the  plaintiffs  purchased  were  dated  February  9th  and  12th, 
1889,  respectively.  The  first  provided  for  the  delivery  of  the 
quantity  thereby  purchased  by  means  of  boats,  rafts  or 
wharves  alongside  the  boats  or  launches  of  the  loading  vessel 
outside  of  the  surf  at  tlie  port  of  Caleta  Buena,  the  purchasers 
having  two  months'  time  from  March  Ist  in  which  to  send  a 
vessel  for  the  nitrate.  The  second  was  in  the  same  form 
except  that  the  time  limited  for  shipment  was  two  months 
from  April  Ist,  1889. 

John  S.  Melcher  and  WUllatn  J/".  Ivins  for  appellant. 
The  words  "  Bought  to  be  a  March  and /or  April  shipment" 
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do  not,  either  of  themselves,  or  construed  in  the  light  of  the 
remainder  of  the  contract,  of  the  actual  intention  of  the  par- 
ties as  disclosed  by  the  evidence,  or  of  the  custom  of  the  trade, 
constitute  a  warranty  by  the  sellers  to  ship  the  goods  in  those 
months.  {Bowes  v.  Shandy  L.  R.  [2  App.  Cas.]  455 ;  HUl 
V.  Blahe,  97  N.  Y.  216 ;  NeUon  v.  S.  M.  Ins.  Go,,  71  N.  Y. 
459 ;  Behn  v.  Bartieaa,  3  B.  &  S.  751  ;  Ilawes  v.  Lawrence, 
4  N.  Y.  345  ;  Sinith  v.  Myers,  L.  R.  [5  Q.  B.  Div.]  427; 
L\  S.  <&  W.  CV  V.  LittUjohn,  164  K  Y.  187;  Henlei/  v.  B, 
L  Co,,  14  Blatchf.  522;  Trowhridge  v.  Harrison,  21  N.  Y. 
Supp.  917.)  There  is  nothing  in  the  contract  that  warrants 
the  arrival  of  the  Wachusett  at  Caleta  Buena  in  time  to 
ship  the  nitrate  wholly  in  March  or  .April.  {Behn  v.  Bur- 
7iess,  3  B.  &  S.  751 ;  Zowber  v.  Bafigs,  2  Wall.  728 ;  Cork- 
ling  V.  Ilassey,  L.  R.  [8  C.  P.]  395 ;  Fraser  v.  Harheck,  4 
Robt.  179 ;  Cimningham  v.  Judson,  100  N.  Y.  179 ;  lasigi 
V.  Rosenstein,  141  N.  Y.  414.) 

Charles  E.  Rashinore  and  Lawrence  Kneeland  for  respond- 
ents. Stipulations  as  to  time  of  shipment  or  loadmg  in  con- 
tracts for  sale  of  merchandise  to  arrive  are  deemed  conditions, 
the  non-performance  of  which  relieves  the  vendee  from  the 
obligation  to  receive.  {Shand  v.  Bowes,  L.  R.  [1  Q.  B.  Div.] 
473 ;  L.  R.  [2  App.  Cas.]  455  ;  Cunningham  v.  Judson,  100 
N.  Y.  179 ;  mil  V.  Blake,  97  N.  Y.  216 ;  Welsh  v.  QossUr, 
89  N.  Y.  540  ;  Clark  v.  Fey,  121  N.  Y.  470.)  The  words 
"  bought  to  be  "  referred  to  the  terms  upon  which  defendants 
contracted  to  purchase  from  plaintitfs,  and  shipment  within 
the  time  prescribed  was  a  condition  precedent,  the  failure  to 
perforin  which  relieved  the  defendants  from  all  liability  under 
the  contract.  (Jones  on  Com.  &  Trade  Cont.  312 ;  Jackson  v. 
/i.  W.  IT.  Co.,  91  Ilun,  435  ;  Wright  v.  Williams,  20  Hnn,  320; 
Barney  v.  Newcomh,  63  Mass.  46 ;  Ledon  v.  IIaA)emeyer,  121 N 
Y.  179  ;  Scaife  v.  Farrant,  L.  R.  [10  Excli.]  358 ;  Phillips  on 
Ins.  §§  315-318;  McSwiney  v.  li.  E,  A.  Co.,\.,  R.  [14  Q. 
B.  Div.]  634,  646;  Norrington  v.  Wright,  115  U.  S.  ISS; 
Lotcher  v.  Bangn^  2  Wall.  728  ;  Bank  of  Montreal  v.  Beck- 
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noffel,  109  N.  Y.  482 ;  Bowes  v.  Skand,  L.  R.  [2  App.  Cas.]  455.) 
If  the  phrase  "  bought  to  be  a  March  and  /  or  April  shipment " 
refers  to  the  seller,  the  time  of  shipment  is  none  the  less  a 
condition  precedent.  {Shields  v.  Peitie^  4  N.  T.  122 ;  Nd- 
don  V.  Smithy  36  N.  J.  L.  154 ;  Johnson  v.  McDonald,  9  M. 
&  W.  600 ;  Sjnith  v.  Myers,  L.  R.  [5  Q.  B.  Div.]  429 ;  L. 
R.  [7  Q.  B.  Div.]  139;  RusseU  v.  Nicoll,  3  Wend.  112; 
Croockewitt  v.  Fleicher,  1  11.  &  N.  893 ;  Alevyyn  v.  Pryor, 
R.  &  M.  406.)  The  chartering  of  the  Wachusett  so  that  she 
might  reach  the  loading  port  in  time  to  load  the  cargo  in 
March  or  April  was  a  condition  precedent.  {Corkling  v. 
Massey,  L.  R.  [8  C.  P.]  395 ;  Behn  v.  Bumess,  3  B.  &  S. 
757 ;  Lowher  v.  Bangs,  2  Wall.  720 ;  E.  S.  c&  W,  Co.  v. 
LiUlejohn,  164  N.  Y.  187;  Smith  v.  Myers,  L.  R.  [5  Q.  B. 
Div.]  429.) 

Wekner,  J.  The  contract  which  we  are  called  upon  to 
construe  presents  a  convincing  illustration  of  the  difficnlty  in 
framing  even  a  simple  business  contract  in  such  plain  language 
that  there  can  be  no  difference  of  opinion  as  to  its  meaning. 
Whether  this  difficulty  is  due  to  the  paucity  or  wealth  of  our 
language,  or  to  lack  of  care  in  its  use,  are  questions  which 
might  furnish  interesting  and  instructive  themes  for  academic 
discussion,  but  would  be  of  no  practical  value  in  the  attempt 
to  decide  which  of  the  two  constructions  contended  for  by  the 
litigants  before  us  is  the  one  to  be  adopted.  However  that 
may  be,  we  are  confronted  by  the  fact  that  two  eminent 
jurists  have  expressed  opposing  views  upon  this  particular 
contract  in  opinions  which  are  characteristically  able  and 
exhaustive  and  leave  but  scant  opportunity  for  original  analysis 
or  interpretation.  The  learned  referee,  before  whom  the  case 
w€W  tried,  held  with  the  plaintiffs,  and  the  learned  Appellate 
Division  has  decided  that  the  defendants'  construction  of  the 
contract  is  the  tme  one.  We  can  best  focus  attention  upon 
the  specific  and  narrow  question  involved  by  again  quoting 
that  portion  of  the  contract  which  contains  the  language  to 
be  construed. 
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"  Sold  to  Messrs.  Knudson,  Paterson  &  Co.  for  account  of 
Messrs  Ilemenway  &  Browne. 

"  One-half  of  the  cargo  per  Wachusett  chartered  to  load 
not  exceeding  twenty-two  hundred  (2200)  tons,  usual  good 
merchantable  qnality  Nitrate  of  Soda,  to  arrive  at  New  York, 
bought  to  he  a  March  and  or  April  1889  shipment  from  West 
Coast  South  America,  also  hought  to  test  by  South  America 
assay  not  under  96^ -Nitrate  nor  over  IJ^  Salt,  if  of  inferior 
test,  sellers  to  allow  full  coast  allowance  received."  By  way 
of  premise  to  our  conclusions  we  adopt,  without  qualification, 
the  following  initial  postulates  of  tlie  learned  Appellate 
Division :  (1)  "  In  construing  contracts  of  this  kind  the  cir- 
cumstances under  which  the  contract  was  made,  the  manner 
of  dealing  in  the  business  so  far  as  it  was  known  to  both 
parties,  and  the  purpose  for  which  the  contract  was  made  are 
to  be  considered."  {Behn  v.  BumesSy  3  B.  &  S.  751,  757; 
Lowber  v.  Bangs^  2  Wall.  728.)  (2)  That  in  arriving  at  the 
construction  of  mercantile  contracts  it  is  to  be  remembered 
that  merchants  are  not  in  the  habit  of  putting  into  such  con- 
tracts stipulations  to  which  they  do  not  attacli  some  value  and 
importance.  {Bowes  v.  Shandy  L.  R.  [2  App.  Cases]  455, 463.) 
(3)  That  the  words  "  to  be  a  March  and  or  April  1889  ship- 
ment," standing  by  themselves,  would  be  considered  as  creating 
a  warranty  or  condition  precedent  that  shipment  was  to  be  made 
in  those  months.  {N'orHiigtan  v.  Wright^  115  U.  S.  188 ;  HiU 
V.  Blahe,  97  N.  Y.  216 ;  Bowes  v.  Sha/nd,  L.  K.  [2  App.  Cases] 
455 ;  Ledon  v.  Ravemeyer^  121  N.  Y.  179.)  The  facts  of  the 
ctiso  disclose  that  this  contract  was  made  in  Boston  between  large 
dealers  in  nitrate  of  soda,  both  of  whom  knew  that  American 
contracts  for  the  sale  and  purchase  of  that  commodity  were 
usually  based  upon  executory  South  American  contracts,  the 
details  of  which  as  to  quantity,  place  and  time  of  shipment 
were  important  if  not  controlling  factors  in  determining  the 
provisions  of  the  American  contracts.  The  obvious  purpose 
of  this  contract  was,  upon  the  one  side  to  sell  and  upon  the 
other  to  buy  a  cargo  of  nitrate  of  soda  under  these  known 
conditions.     As  we  have  seen,  the  words  *'  to  be  shipped  in 
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March  and  or  April "  or  "  to  be  a  Mar^li  and  or  April  ship- 
ment" would  amount  to  a  warranty  or  condition  precedent 
that  the  goods  should  be  shipped.  Let  us  at  this  juncture 
remember  "  that  merchants  are  not  in  the  habit  of  putting 
into  such  contracts  stipulations  to  wliich  they  do  not  attach 
some  importance,"  and  then  apply  this  rule  to  the  case  in 
hand.  What  is  the  result  ?  Simply  that  the  word  "  bought," 
which  precedes  the  words  "  to  be  a  March  and  or  April,  1889, 
shipment,"  is  worse  than  useless  if  defendants'  construction  of 
the  contract  is  to  be  accepted.  Without  the  use  of  the  word 
"  bought"  we  have  a  plain,  specific  and  authoritative  declara- 
tion which,  in  any  view  of  other  portions  of  tliis  contract,  is 
entirely  consistent  with  the  contention  that  there  was  a  war- 
ranty of  shipment  within  the  months  named.  Within  the 
rule  referred  to  it  is  to  be  assumed,  therefore,  that  the  word 
"  bought "  was  not  used  in  vain.  It  could  not  have  been 
employed  to  make  plain  that  which  was  so  much  plainer  with- 
out it,  and  when  we  recall  the  circumstance  that  the  contract 
was  made  with  reference  to  pre-existing  executory  contracts, 
to  which  the  vendor  was  a  party,  we  must  conclude  that  if 
this  word  serves  any  useful  purpose  it  was  simply  to  identify 
or  characterize  the  thing  sold  as  the  same  previously  bought 
by  the  vendor. 

This  view  seems  to  be  supported  by  the  grammatical  con- 
struction of  the  contract.  There  was  sold  one-half  of  the 
cargo  of  the  Wachusett,  chartered  to  load  not  exceeding  2,200 
tons  usual  good  merchantable  quality  nitrate  of  soda.  The 
cargo  was  "  bought  to  be  a  March  and  or  April,  1889,  ship- 
ment. *  *  *".  Also  "bought  to  test"  *  *  *  not 
under  90^  Nitrate  nor  over  1^^  Salt.  What  was  chartered  ? 
The  ship  of  course.  Chartered  by  whom  ?  Concededly  by 
the  sellers.  Then  to  whom  do  the  words  "  bought  to  be " 
and  "bought  to  test''  refer?  Obviously  to  the  same  parties. 
The  words  " chartered "  and  "bought"  are  both  participial 
adjectives  which  describe  tlie  previous  acts  of  tlie  seller  and 
not  the  present  purpose  of  the  buyer.  The  word  "  chartered  " 
limits  the  word  "  Wachusett "  and  the  word  "  bought  "  limits 
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the  word  "  cargo."  It  seems  to  be  conceded  that  the  word 
"  bought "  is  used  in  the  same  sense  in  both  instances  where 
it  occurs.  If,  however,  this  question  were  regarded  as  open 
for  discussion  we  think  it  could  be  effectually  disposed  of  by 
the  suggestion  that  the  conjunction  "also"  so  connects  the 
two  parts  of  the  sentence  in  which  the  word  is  found  as  to 
leave  no  room  for  doubt.  The  expressions  "  bought  to  be " 
and  "  bought  to  test "  should,  therefore,  be  construed  alike. 

We  quite  agree  with  the  learned  Appellate  Division  that  the 
o.ily  purpose  of  the  agreement  was  to  fix  the  rights  of  the  par- 
ties. But  the  conclusion  does  not  follow  that  it  could  not  have 
been  regarded  as  important  to  recite  what  the  sellers  had  pre- 
viously done.  This  was  a  "  sold  note."  A  simple  statement  of 
the  quality  and  amount  of  nitrate  sold,  of  the  time  and  place  of 
shipment  and  the  vessel  to  be  employed  would  have  definitely 
and  clearly  fixed  the  rights  of  the  parties  if  the  statements  as 
to  time  and  quality  were  to  be  regarded  as  warranties.  There 
is  no  apparent  reason  why  the  contract  should  have  been 
incumbered  with  these  meaningless  expressions  if  the  parties 
had  in  view  nothing  more  than  ascatementof  what  the  buyers 
had  bought  and  when,  from  .vhat  place  and  in  what  vessel 
it  was  to  be  shipped  to  them.  But  a  different  situation  is 
presented  when  we  refer  to  the  seller's  position,  the  charac- 
ter of  the  thing  sold  and  the  circumstances  under  which 
the  contract  was  made.  The  subject-matter  of  the  con- 
tract was  a  cargo  of  nitrate,  "  bought  to  test,"  not  less  than 
96%'  of  nitrate  and  not  more  than  1^^  of  salt.  If  the 
parties  had  intended  that  the  buyers  were  to  be  bound  by 
that  test  and  no  other,  they  could  simply  have  recited  that 
the  plaintiffs  had  sold  to  the  defendants  goods  of  that 
description,  and  that  would  have  ended  it.  But  it  did  not 
end  there.  The  buyers  were  to  have  the  full  coast  allow- 
ance received  by  the  sellers  for  any  inferiority  of  quality,  and 
here  we  obtain  a  clear  view  of  the  purpose  of  the  words 
"  bought  to  test."  It  was  to  show  that  the  sellers  had  bought 
nitrate  which  was  represented  to  them  to  be  of  the  standard 
test,  and  they  sold  it  as  sucli  to  the  buyers  with  the  ^ese^ 
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vation  that  if  it  proved  inferior  the  buyers  could  receive 
the  same  rebate  that  was  allowed  to  the  sellers  under  their 
contracts.  The  same  argument  may  be  applied  to  the  words 
"  bought  to  be."  If  the  contract  had  simply  said  "  to  be  a 
March  and  or  April,  1889,  shipment,"  that  would  have  fixed 
the  status  of  the  parties  from  the  defendants'  point  of  view. 
But  the  subject-matter  of  the  contract  was  nitrate  of  soda 
which  had  not  then  been  delivered  to  the  sellers,  and  which  was 
to  be  shipped  in  a  vessel  not  then  at  the  loading  port.  So  much, 
at  least,  was  known  to  both  parties.  Hence  it  is  not  unrea- 
sonable to  suppose  that  the  language  of  the  contract  was 
chosen  with  reference  to  the  exigencies  which  might  arise 
either  in  the  delivery  of  the  goods  to  the  sellers,  or  in  the 
sailing  of  the  vessel  at  the  appointed  time.  Viewed  in  that 
light,  the  contract  is  invested  with  a  meaning  which  is  conso- 
nant with  the  probable  purpose  of  the  parties,  with  the*  ordi- 
nary acceptation  of  the  words  used  and  with  common  sense. 
It  is  urged,  however,  that  there  was  clearly  a  warranty 
tliat  the  cargo  should  be  shipped  on  the  "  Wachusett  *'  and 
from  the  west  coast  of  South  America,  and  as  the  words  of  lim- 
itation refer  quite  as  much  to  the  ship  and  the  place  of  ship- 
ment as  to  the  time  of  shipment  and  the  quality  of  the 
nitrate,  the  existence  of  a  warranty  in  the  one  case  must 
necessarily  prove  it  in  the  other.  This  does  not  follow 
even  if  we  assume,  as  we  do  not,  that  there  was  a  war- 
ranty of  ship  and  place.  The  place  was  a  known  quantity, 
with  reference  to  which  the  words  of  limitation  have  no  par- 
ticular application.  The  thing  sold  was  of  a  character  and 
quality  which,  probably,  could  not  have  been  duplicated  at 
any  other  place,  so  that  a  warranty  of  place  would  not  neces- 
sarily depend  upon,  or  be  connected  with,  a  warranty  as  to 
other  things.  With  regard  to  tl:e  vessel,  a  diflEerent  question 
is  presented.  We  agree  with  the  learned  referee  that  there 
was  sometlnng  more  than  a  mere  representation  or  agreement 
that  a  vessel  was  to  be  chartered  to  load  not  exceeding  2,200 
tons,  but  also  something  less  than  a  warranty  or  condition 
precedent  upon  which  the  validity  of  the  contract  depends. 
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When  a  contract  of  shipment  names  in  positive  terms  the 
vessel  and  time  of  loading  or  sailing,  it  is  a  vital  part  of  the 
contract,  for  failure  of  which  the  vendee  may  i^pndiate  tlie 
contract  because  the  thing  offered  is  not  the  thing  sold. 
{Clark  V.  Fef/,  121  X.  Y.  470;  Norriyigton  v.  Wright,  115 
U.  S.  188;  BoLoea  v.  Shand,  L.  R.  [2  App.  Cas.]  455;  Belin 
V.  Biirness^  3  Best  &  Smith,  751 ;  CorJcUng  v.  Massey,  L.  E. 
[8  C.  P.]  395.)  Here  the  Wachnsett  was  chartered  when  she 
was  at  a  distant  port.  She  was  chartered  to  take  a  cargo 
which  was  "bought  to  be  a  March  and  or  April,  1889,  ship- 
ment." This  was  known  to  both  parties,  for  the  con  tract  says 
so.  The  perils  of  the  sea  might  destroy  or  retard  the  vessel, 
and  the  vicissitudes  of  the  trade  might  prevent  the  delivery 
to  the  sellers  of  a  sufficient  quantity  of  nitrate  to  make  a  cargo 
at  the  appointed  time.  Thus,  while  it  was  undoubtedly  the 
expectation  of  the  parties  that  the  Wachusett  should  carry 
the  cargo,  the  language  of  the  contract  does  not  so  per- 
emptorily designate  the  "Wachusett  as  the  only  vessel  whose 
cargo  would  be  accepted  as  to  create  a  warranty.  This 
view  of  the  case  receives  some  support  in  the  language 
of  the  marginal  note,  "  Should  vessel  named  in  this  con- 
tract be  lost  l)efore  reaching  loading  ports  another  vessel 
or  vessels  to  be  substituted  for  same  shipment  or  as  near 
tliet-eto  as  practicable."  We  have  here  a  distinct  recognition 
of  the  contingencies  which  might  require  the  substitution  of 
another  vessel  or  vessels  for  the  "Wachusett,"  and  while  the 
words  "  as  near  thereto  as  practicable  "  clearly  refer  to  the  time 
of  shipment,  it  is  equally  apparent  that  neither  the  particular 
vessel  nor  the  specified  time  was  regarded  as  indispensable 
to  the  fulfillment  of  the  contract.  It  is  probably  true,  as  sug- 
gested by  the  learned  referee,  that  if  the  representations  as  to 
the  ship  were  made  by  the  plaintiffs  with  knowledge  of  the 
impossibility  of  getting  her  to  the  loading  port  in  time  to 
comply  with  the  terms  of  the  contract,  the  defendants  having 
no  such  knowledge,  the  plaintiffs  could  have  been  held  liable 
for  the  falsity  of  their  representations  had  not  the  defendants 
waived  their  right  to  insist  upon  this  defense  by  placing  their 
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refusal  to  comply  with  the  contract  upon  another  and  distinct 
ground.  The  only  defense  interposed  by  the  defendants  is 
based  upon  the  alleged  condition  precedent  that  shipment  was 
to  be  made  in  "  March  and  or  April."  {LitUejohn  v.  Shaw, 
159  N.  Y.  188 ;  Smith  v.  Pettee,  70  N.  Y.  13 ;  Johnson  v. 
Oppenheim,  55  N.  Y.  280  ;  Woolner  v.  Hilly  93  N.  Y.  5Y6 ; 
Cunninffharn  v.  Judson,  100  N.  Y.  179  ;  ^nox  v.  Schoenthaly 
13  N*.  Y.  Supp.  7 ;  MdshelinsJci  v.  Wazsinenski,  20  N.  Y. 
Supp.  533 ;  Bradley  v.  Cole,  6  Hun,  660.) 

It  is  urged  for  the  defendants  that  if  the  stipulations  of  the 
contract  relating  to  the  time  of  shipment  do  not  amount  to  a 
warranty  or  condition  precedent,  then  it  follows  that  the  defend- 
ants would  be  required  to  accept  the  cargo  no  matter  when  it 
might  be  offered.  The  simple  answer  to  this  is  that  if  there  was 
no  warranty  or  condition  precedent,  as  to  time,  then  the  plain- 
tiffs were  required  to  deliver  within  a  reasonable  time.  We 
think,  upon  the  whole,  that  the  referee's  interpretation  of  the 
contract  was  right.  Tlie  case  is  difficult,  because  the  question 
is  narrow ;  but  that  is  because  the  parties  to  the  contract 
have  made  it  so.  Instead  of  stating  plainly  and  explicitly  the 
terms  thereof,  they  have  chosen  to  rest  it  in  language  which, 
to  say  the  least,  is  of  doubtful  import.  In  such  a  case  no 
purely  artificial  or  arbitrary  rule  of  grammatical  or  legal  con- 
struction of  language  can  always  be  relied  upon  to  work  a 
just  result.  The  court  must  get,  as  nearly  as  may  be,  into 
the  atmosphere  of  the  transaction,  to  learn  what  the  parties 
intended  from  what  other  intelligent  and  fair  business  men 
would  probably  have  done  under  similar  conditions.  When 
all  these  tests  together  point  in  one  direction,  as  we  think 
they  do  in  this  case,  the  court  may  properly  apply  the  con- 
struction which  they  uphold,  even  thougli  the  question  may 
not  be  wholly  free  from  doubt.  We  have  refrained  from 
citing,  or  commenting  upon,  many  of  the  authorities  pre- 
sented, pro  and  con,  because  they  are  inapplicable  by  reas-  n 
of  differences  between  the  language  of  the  contracts  there 
construed  and  the  contract  here  under  consideration.  The 
learned   Appellate  Division  having   reversed   the   judgment 
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entered  upon  the  report  of  the  learned  referee  solely  upon 
the  construction  of  the  contmct,  we  must  take  the  facts  as 
found  in  the  trial  forum.  Upon  the  facts  found  the  learned 
referee  has  decided  that  the  course  of  the  plaintiffs  in  storing 
the  nitrate,  advertising  it  for  sale,  and  in  the  sale  itself,  was 
reasonable  and  proper,  and  with  that  finding  we  cannot  inter- 
fere. It  follows,  therefore,  that  the  order  of  the  Appel- 
late Division  must  be  reversed  and  that  the  judgment  entered 
upon  the  report  of  the  referee  must  be  affirmed,  with  costs  to 
the  plaintiffs  in  all  courts. 

Parker,  Ch.  J.,  BARTLETr  and  Martin,  JJ.,  concur ;  Vanh 
and  CuLLEN,  JJ.,  dissent ;  Gray,  J.,  absent. 

Order  reversed,  etc. 


J.  Frederic  Kernochan,  as  Trustee  under  the  Will  of 
John  R.  Marshall,  Deceased,  of  the  Separate  Trust  for 
the  Benefit  of  Marie  Marshall,  Appellant,  ^.  Marie 
Marshall  et  al..  Appellants,  Impleaded  with  Others. 

John  J.  "Wysong  et  ah,  as  Trustees  under  the  Will  of  John 
E.  Marshall,  Deceased,  Kespondents. 

Will  —  Construction  of  Provision  Continuing  Trust  in  Case  of 
Incompetency  of  Benbficiart.  In  a  wiU  giving  the  net  Income  of  the 
testator's  residuary  estate  to  his  wife  for  life,  and  directing  upon  her  death 
a  division  of  the  estate  between  his  daughters,  whose  shares  were  to  be 
held  in  trust  for  the  period  of  twelve  years  and  thereafter  to  belong  to  them, 
if  living,  provisions  that  in  case  of  the  inability  or  incompetency  of  a 
daughter  her  share  shall  be  held  and  managed  by  the  trustees,  after  the 
period  specified  for  the  duration  of  the  trust,  the  estate  meantime  to  become 
legally  vested  in  such  daughter  as  if  the  trust  were  not  continued,  are 
inconsistent;  nor  can  they  be  effectuated  as  a  power  in  trust,  inasmuch.as 
the  estate  vests  absolutely  in  the  daughter  at  the  expiration  of  the  trast 
period  specified;  and  the  duly  appointed  committee  of  her  person  and 
estate,  and  not  the  trustees,  is  entitled  to  manage  her  share  thereafter. 

KemocJian  v.  Marshall,  41  App.  Div.  429,  reversed. 

(Argued  January  21,  1901;  decided  February  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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July  1,   1899,  upon  an  order  modifying  a  judgment  entered 
upon  the  report  of  a  referee  in  an  action  to  obtain  a  construc- 
tion of  certain  provisions  of  the  will  of  John  E.  Marshall, 
deceased,  and  to  settle  the  accounts  of  trustees  thereunder. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  F.  Miller  for  J.  Frederic  Kernochan  as  trustee, 
appellant.  The  fixed  intention  and  settled  purpose  of  testator 
was  that  each  daughter,  at  the  end  of  the  twelve-year  period, 
should  be  absolutely  vested  with  the  title  of  the  estate  pre- 
viously held  in  trust  for  her.  {Delaney  v.  Van  Aulen^  84  N. 
Y.  21.)  The  words  upon  which  respondents  base  their  claim 
for  a  continuation  of  the  trust  in  reality  recognize  the  estate 
as  vested  in  the  daughter,  and  merely  suggest  a  mode  of  man- 
agement of  the  estate  as  thus  vested.  {McDonald  v.  WaZ- 
grove,  1  Sandf.  Ch.  274 ;  Moore  v.  Appleby,  36  Hun,  368.) 
The  suggested  management  by  the  former  trustees  is  not  pos- 
sible in  law.     {Leggett  v.  Perkins,  2  N.  Y.  297 ;    Wood  v. 

Wood,  5  Paige,  596.)  The  only  mode  of  management  of  the 
estate  of  an  incompetent  is  that  which  the  statute  devolves 
upon  a  committee  duly  appointed.  (Code  Civ.  Pro.  §§  2320, 
2321,  2322,  2337,  2341,  2342.)  It  is  necessary  and  essential 
in  order  to  carry  out  testator's  will  to  direct  the  estate  to  be 
handed  over  to  the  committee  of  Marie  Marshall,  for  this  is 
the  only  possible  legal  way  that  the  estate  can  be  vested  abso- 
lutely in  her,  and  yet  be  attended  to  and  managed  for  her 
benefit  by  another.     (  Van  Nostrand  v.  Moo^^e,  52  N.  Y.  20  ; 

Wa^ger  v.  Wager,  96  N.  Y.  174  ;  Gasquet  v.  Pollock,  1  App. 
Div.  512;  158  N.  Y.  734.) 

Egerton  Z.  Winthrop,  Jr.,  and  William  Jay,  as  guardian 
ad  litem,  for  Marie  Marshall,  appellant.  The  construction  of 
the  trial  court  in  holding  that  by  the  terms  of  the  fourth 
clause  of  the  will  of  John  R.  Marshall,  his  daughter,  Marie 
Marshall,  at  the  expiration  of  twelve  years  after  the  death  of 
the  widow,  became  the  owner  of  the  fee  of  the  real  estate  and 
absolutely  possessed  of  the  personal  estate  held  in  trust  for 
her,  and  that  snch  ownership  was  not  abrogated  by  tlie  clause 
60 
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by  which  it  was  attempted  to  give  the  trustees  a  discretionary 
power  to  continue  the  trust,  was  correct.  {Embury  v.  Shd- 
don,  68  N".  Y.  227  ;  Ooebel  v .  Wolf,  113  N.  Y.  405  ;  Waikim 
V.  Reynolds,  123  N.  Y.  211;  Bruner  v.  Meign^  64  K  Y. 
506 ;  1  11.  S.  730,  §  67 ;  Locke  v.  F,  Z.  tj6  T.  Co,,  140  N.  Y. 
135  ;  r.  G.  T.  Co,  v.  C,  B.  cfe  Q.  R,  R.  Co.,  123  N.  Y.  37; 
Webb  V.  TToi)?^,  2  Sim.  [N.  S.]  267 ;  Bardswell  v.  5«r&- 
?^W/,  9  Sim.  319 ;  Fa?i  Duyne  v.  Van  Duyne,  1  McCarter, 
397;  Byrnes  v.  Stllwell,  103  N.  Y.  453.)  As  the  legal  estate 
in  the  principal  of  the  trust  held  for  the  benefit  of  Miss  Mar- 
shall is  now  vested  in  her,  tlie  trustees  cannot  now,  upon  any 
determination  on  their  part  to  continue  the  trust,  do  so  by 
virtue  of  any  power  in  trust  contained  in  the  will.  (1  Perry 
on  Trusts,  §  289  ;  Cook  v.  Lowry,  95  N.  Y.  103 ;  T.  G.  T. 
Co,  V.  C,  B.  cfe  Q.  R,  R.  Co.,  123  N.  Y.  37;  BaUsy  v. 
Bailey,  28  Ilun,  603.) 

J,  Frederic  Kernochan  and  George  G.  Freer  for  J.  Fred- 
eric Kernochan,  as  committee  of  Marie  Marshall,  appellant. 
The  intention  of  the  testator,  as  gathered  from  a  reading  of 
tlie  entire  will,  including  the  permissive  clause  for  continued 
trust  management,  is  that  his  daughter  Marie  should  be  the 
absolute  owner  of  the  estate  which  had  been  set  apart  to  be 
held  in  trust  for  her  benefit  for  the  period  of  twelve  years 
after  the  death  of  his  widow.  (Phillips  v.  Davies,  92  N.  Y. 
199;  Ritch  v.  Ilawxhicrst,  114  X.  Y.  512;  Roe  v.  Vingut, 
117  JSr.  Y.  204 ;  Tilden  v.  Green,  130  N.  Y.  29 ;  Matter  of 
Gardner,  UO  X.  Y.  123;  Clay  v.  Wood,  153  N.  Y.  134; 
Roseboom  v.  Rosebooni,  81  N.  Y.  359 ;  Clarke  v.  Leupp,  88 
N.  Y.  228 ;  Benson  v.  Corbin,  145  N.  Y.  351.)  The  estate 
being  in  the  absolute  ownership  of  testator's  daughter  Marie, 
it  is  not  possible  for  the  trustees  to  continue  the  trust  manage- 
ment, or  in  any  other  legal  manner  retain  the  control  and 
management  of  her  estate.  {Greene  v.  Greene,  125  X.  Y. 
506  ;  Clay  v.  Wood,  153  X.  Y.  139 ;  Bailey  v.  Bailey,  28 
Hun,  608 ;  Mills  v.  Ilusson,  140  X.  Y.  99 ;  Cochra7ie  v. 
Schell,  140  X.  Y.  516.)     The  estate  being  now  vested  in  tes- 
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ta tor's  daughter  Marie,  it  must  be  in  the  care,  control  and 
nianagement  of  the  committee  of  her  estate,  she  being  of 
unsound  mind.  {Gdsqicet  v.  Pollock,  1  App.  Div.  512 ;  168 
N.  Y.  734.) 

Lewis  Cass  Ledyard  for  John  J.  Wysong,  as  trustee, 
respondent.  The  testator  has  declared  in  unequivocal  language 
that  during  the  incompetency  of  an  insane  daughter  the  trus- 
tees are  to  continue  to  hold  and  manage  her  share  upon  the 
trust  for  such  daughter  so  long  as  such  inability  or  incompe- 
tency shall  continue.     {Campbell  v.  Stokes,  142  N.  Y.  23.) 

Charles  L,  Joties  for  Martha  M.  Wysong,  individually  and 
as  trustee,  respondent.  The  intention  of  the  testator  as  ascer- 
tained upon  a  consideration  of  the  whole  instrument  should 
prevail.  {Tildeii  v.  Green,  130  N.  Y.  52.)  It  was  the  inten- 
tion of  the  testator  that  the  estate  (not  the  f.tle)  of  his 
daughter  in  the  remainder  should  become,  or  be  vested,  at  the 
expiration  of  the  twelve  years,  whatever  her  mental  con- 
dition might  be,  for  otherwise  her  interest  in  the  remainder 
might  never  become  vested  in  her,  so  as  to  enable  her  to  dis- 
pose of  such  interest  by  her  will,  and,  further,  it  would 
remain  contingent  as  to  her  heirs  or  next  of  kin  until  her 
death ;  and  while  the  whole  title  continued  in  the  trustees  the 
legal  estate  in  remainder  became  vested  in  her.  (Stevenson  v 
Lesley,  70  N.  Y.  512 ;  Losey  v.  Stanley,  147  X.  Y.  560 ; 
Fowler  on  Real  Prop,  276,  §  81.)  If  Mario  Marshall  was 
vested  with  the  absolute  title  of  her  property  after  the  expira- 
tion of  the  twelve  years,  and  discharged  from  the  trust,  the 
coinmittee  of  her  ]>ersoii  and  estate  might  have  the  right  to 
administer  the  estate,  but  the  order  appointing  the  conmiittee 
CAiinot  supersede  the  provisions  of  the  will.  These  continue 
the  trust  and  keep  it  alive.     {Pharis  v.  Gere,  110  N.  Y.  336.) 

Gray,  J.  The  trustees  of  the  separate  trust  created  by  the 
will  of  John  R.  Marshall,  deceased,  for  the  benefit  of  Marie 
Marshall,  his  daughter,  liave  brought  this  action  for  the  settle- 
ment of  their  accounts  and  for  the  direction  of  the  court  as 
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to  the  disposition  of  the  trust  estate  iu  their  hands.  The  con- 
struction of  the  fourth  clause  of  the  will  is  involved,  wherein 
the  testator  disposes  of  his  residuary  estate  upon  certain  trusts. 
The  executors,  as  the  trustees,  are  directed  to  apply  the  net 
income  to  the  use  of  the  testator's  wife  during  her  life  and, 
upon  her  decease,  to  divide  tlie  estate  into  as  many  shares  as 
there  shall  be  daughters  of  the  testator ;  allotting,  in  the  event 
of  any  daughter  having  died  leaving  issue,  one  share  to  such 
isjiue.  The  trustees  were  to  hold  each  share,  in  trust  to  apply 
the  net  income  thereof  to  the  use  of  the  daughter,  during  the 
period  of  twelve  years  from  the  decease  of  the  testator's 
widow,  or  for  the  period  of  her  life,  if  she  should  not  live  so 
long.  Upon  the  expiration  of  the  trust  period  of  twelve  yean , 
or  upon  the  sooner  decease  of  the  daughter,  the  testator  pro- 
vided that  the  share  "  shall  go  and  belong  and  I  hereby  give 
such  share  to  such  daughter  if  living  and  her  heirs  forever.'' 
Provisions  are  then  made  for  the  event  of  the  decease  of  a 
daughter,  either  before  the  expiration  of  the  period  of  twelve 
years,  or  before  the  decease  of  the  testator's  widow,  by  giving 
her  share  to  her  surviving  lawful  issue,  heirs  at  law,  or  next 
of  kin,  as  the  case  might  be.  The  testator  then  concluded 
the  residuary  clause  by  providing :  "  That  if  at  the  expiration 
of  the  period  of  twelve  years  herein  specified  for  the  continu- 
ation of  the  trust  or  trusts  in  their  favor,  it  be  found  by  my 
executors  or  their  successors  that  either  of  ray  said  daughters  is 
unable  or  incompetent  to  attend  to  or  manage  her  estate,  then 
they  may  continue  to  hold  and  manage  the  same  upon  the  trust 
for  such  daughter  so  long  as  such  inability  or  incompetency 
shall  continue,  the  estate  of  such  daughter  meantime  to  become 
legally  vested  in  like  manner  as  if  such  trust  were  not  so  contin- 
ued as  last  aforesaid."  When  his  will  was  made,  Mr.  Marshall 
had  three  daughters ;  which  fact  he  expressly  notes  in  this 
clause.  His  daughter  Marie,  the  disposition  of  whose  estate  is 
now  in  question,  was  at  the  time  mentally  unsound.  After  Mr. 
Marshall's  death,  in  18S1,  his  widow  survived  him  and  dieil  in 
1885.  The  three  daughters,  further,  survived  her  and  upon 
'the  expiration  of  the  trust  period  of  twelve  years,  in  1897,  the 
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trnetees  of  each  of  the  tliree  trusts  created  by  the  will  have 
accounted  for  their  management,  in  actions  of  which  the 
present  is  one. 

It  appears  that,  after  the  decease  of  the  widow  and  before 
the  expiration  of  the  trust  period  of  twelve  years,  Marie 
Marshall  was  adjudged  to  be  a  person  of  unsound  mind  and 
a  committee  of  her  person  and  estate  was  appointed  by  the 
Supreme  Court  of  this  state.  The  committee  claimed  to  be 
entitled,  as  such,  to  the  trust  estate  in  the  hands  of  the  trustees 
and  the  referee,  before  whom  the  trial  was  had,  determined 
that  question  is  his  favor.  The  referee's  report  was  confirmed 
and  the  judgment  directed  the  trustees  to  transfer  to  Mr.  J.  F. 
Kernochan,  as  the  committee  of  Marie  Marshall,  the  trust 
estate  remaining  in  their  hands.  Upon  the  trustees  appealing, 
with  respect  to  that  direction  of  the  judgment,  the  Appellate 
Division  modified  the  judgment  by  directing  that  the  trust 
estate  should  be  continued  in  the  trustees'  hands,  upon  the 
trust  created  by  the  will,  so  long  as  Miss  Marshall's  inability 
and  incompetency  shall  continue.  In  tlie  opinion  of  the 
learned  Appellate  Division  below,  the  effect  of  the  concluding 
provision  of  the  residuary  clause  was  to  continue  the  trust 
therein  created  for  the  daughter,  who  should  be  found  incom- 
petent, and  there  was  deemed  to  be  "  no  inconsistency  between 
the  direction  that  the  trustees  should  continue  to  have  and 
manage  the  estate  in  trust  for  the  daughter  and  the  direction 
that  the  estate  of  such  daughter  meantime  was  to  become 
legally  vested  in  like  manner  as  if  such  trust  were  not  con- 
tinued," if  the  latter  direction  is  Qonstrued  as  "  confined  solely 
to  the  corpus^  or  rather  the  remainder,  of  the  trust  estate."  I 
am  not  able  to  concur  in  this  view,  upon  a  careful  considerar 
tion  of  this  residuary  clause  and  of  the  import  which  should  be 
attached  to  its  language.  The  rule  of  testamentary  construc- 
tion, that  the  intention  of  the  testator  shall  be  given  effect  as  far 
as  it  is  legally  possible  to  do  so,  requires  that  it  be  ascertained 
by  reading  the  language  used  in  its  ordinary  sense  and  the 
testamentary  clause,  which  is  in  question,  as  a  connected  whole. 
What  was  the  actual  intention  of  the  testator,  as  ascertained 
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from  his  will,  must  be  decided  upon  a  conviction  compelled 
by  the  examination  of  all  relevant  and  material  parts.  It  ig 
clear  from  this  will  that,  upon  the  death  of  Mr.  Marshall,  each 
daughter  took  a  vested  remainder  in  his  estate.  She  had  then 
a  present  interest  in  the  estate ;  but  her  enjoyment  of  its  pos- 
session was  postponed  and  might  be  defeated,  and  the  remain- 
der divested,  by  her  death  before  the  time  fixed  lor  the  ter- 
mination of  the  trust.  In  that  event  a  substitution  of  her 
descendants,  or  of  those  entitled  by  law,  was  provided  for. 
{Livingston  v.  Greene^  52  N.  Y.  118 ;  Bowditch  v.  AyravU^ 
138  ib.  222.)  The  duration  of  the  trust  for  the  daughter  was 
fixed  at  twelve  years,  or  for  her  life,  if  she  failed  to  survive 
that  period  of  time.  If  she  survived  the  trust  period,  the  tes- 
tator, in  emphatic  language,  directed  that  the  share  held  for 
her,  "  shall  go  and  belong  and  I  hereby  give  such  share  to  such 
daughter  if  living  and  her  heirs  forever."  The  trust  was  then 
determined  and  all  interests  in  the  estate  theretofore  held  in 
trust  were  to  vest  absolutely  in  the  daughter.  In  order  to 
deprive  this  gift  of  an  absolute  estate  to  the  daughter  of  its 
force  and  to  cut  down  the  estate  so  given,  we  should  find  the 
language  relied  upon  to  be  unequivocal  and  to  be  as  clear  in 
that  respect,  as  was  the  language  of  the  absolute  gift.  Noth- 
ing less  will  suflice ;  for  the  policy  of  the  law  favors  the  vest- 
ing in  possession  of  estates  and  the  effort  will  be  in  that 
direction  in  doubtful  cases.  Furthermore,  the  provision,  relied 
upon  to  lessen  the  estate  given,  nmst  be  within  the  sanction  of 
I  the  statute.  "When  the  testator  provides  that  his  trustees  may 
I  continue  to  hold  and  manage  the  daughter's  estate  upon  tlie 
i  trust  for  her,  while  her  incompetency  shall  continue,  and 
•  couples  with  the  provision  the  declaration  that  the  estate  of 
the  daughter  shall,  nevertheless,  "  become  legally  vested,"  it 
absolutely  precludes  the  notion  that  the  same  condition  should 
continue  as  to  the  estote  ;  namely,  that  of  a  vested  remainder; 
or  the  belief  that  the  testator  intended  no  change  in  interest. 
I  should  say  that  there  was  a  careful  reaffirmation  of  the 
prior  gift  and  that  the  provision,  which,  undoubtedly,  is 
Y^ry  inartiticially  drawn,  is  in  the  nature  of  a  suggestion  of 
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a  mode  of  management  of  his  unfortunate  daughter's  estate ; 
which  might  be  effectuated  for  want  of  any  objection  to  it  con- 
ceivable b}'  him.  So  apprehensive,  however,  does  the  testator 
appear  to  have  been,  lest  his  direction  for  a  plan  of  manage- 
ment might  affect  the  quality  of  the  estate  to  which  the  daughter 
had  become  entitled,  by  her  survival  of  the  trust  period,  that 
he,  emphatically,  adds  that  her  estate  was  "  to  become  legally" 
vested  in  like  manner  as  if  such  trust  were  not  continued."  The 
significance  of  these  words  would  be  lost,  if  we  read  them  as 
importing  merely  an  intention  to  prevent  a  divesting  of  the 
remainder  in  the  daughter,  rather  than  that  the  estate  sliould 
be  hers,  as  the  law  would  vest  it  upon  the  termination  of  the 
trust.  That  is  the  ordinary  meaning.  If  the  estate  was  to 
"  become  legally  vested  "  as  if  the  trust  had  ceased,  it  could 
only  become  the  absolute  estate,  already  given.  But  without 
the  legal  estate  in  the  trustees,  of  course,  there  was  lacking 
one  of  the  essential  elements  to  a  continuation  of  a  trust. 
{Leggett  v.  Perhins^  2  N".  Y.  297 ;  Woodward  v.  James ^  115 
ib.  346 ,  Greene  v.  Greene^  125  ib.  506.)  That  it  could  not 
be  saved  as  a  power  in  trust  is  too  clear  to  require  argument. 
If  a  trust  was  intended  by  the  testator,  the  obvious  purpose 
was  to  accomplish  that  for  which  an  express  trust  is  author- 
ized by  the  statute ;  but  tliat  would  require  that  the  whole 
estate,  at  law  and  hi  equity,  should  be  in  the  trustees.  The 
testator's  direction  could  not  be  effectuated  as  a  power  in 
trust ;  because  what  was  intended  was  not  the  authorization  to 
perform  some  act  in  relation  to  the  estate,  but  the  whole  man- 
agement of  it,  as  comprehended  within  one  of  the  four  express 
trusts  of  the  statute.  The  gift  to  the  trustees  of  the  residuary 
estate  had  vested  the  legal  estate  in  them,  subject  to  the  exe- 
cution of  the  trust  imposed.  So  far  as  the  performance  of 
that  duty  required,  they  had  the  legal  and  the  equitable  estate 
and  only  until  the  termination  of  the  period  of  twelve  years,  or 
until  the  death  of  the  beneficiary,  if  she  failed  to  survive  the 
period.  To  continue  the  trust  beyond  that,  it  was  necessary 
that  they  should  have  the  same  estate.  The  legal  estate  could 
not  be  subtracted,  as  it  api)eai-s  to  have  been  here,  and  the 
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trust  continued.  Their  estate  must  be  commensurate  witli 
their  trust. 

Had  the  testator  intended  that  the  trust  existing  prior  to 
the  termination  of  the  twelve  years'  period  should  continue, 
as  it  had  been  created,  for  the  period  of  the  daughter's  incom- 
petency, it  would  have  been  very  easy,  and  natural,  for  him 
to  say  so  and,  in  unequivocal  language,  to  have  qualified  his 
previous  absolute  gift  of  tlie  estate  to  her.  Not  only  has  he 
failed  to  do  this ;  but  he  has,  in  my  opinion,  by  the  language 
of  the  later  provision,  reaffirmed  his  expressed  intention  that 
the  legal  estate  should  vest  in  his  daughter  upon  the  termina- 
tion of  the  trust  period.  There  is,  furthermore,  this  very 
important  consideration  in  the  case,  that  the  Supreme  Court 
lias  assumed  jurisdiction  of  the  estate  of  Miss  Marshall  by  the 
appointment  of  a  committee.  That  fact,  of  course,  is  not  con- 
trolling upon  the  question  of  construction  ;  but  the  committee 
represents  all  her  temporal  interests  and,  as  to  any  election  by 
the  trustees  to  continue  their  management  of  the  estate,  he  is 
entitled  to  object  that  the  Supreme  Court  has  intrusted  that 
to  him  and  to  say  that  the  solicitude  of  the  testator  for  the 
care  of  the  estate  given  to  his  incompetent  daughter  has  been 
met  in  his  appointment. 

I  think  that  the  judgment  of  the  Appellate  Division,  in  so 
far  as  it  modified  the  judgment  of  the  Special  Term,  should 
be  reversed  and  that  the  judgment  entered  upon  the  report 
of  the  referee  should  be  affirmed,  with  costs  in  this  couit  to 
all  parties  appearing  by  separate  counsel,  to  be  paid  out  of 
the  estate. 

Bartlett,  J.  (dissenting).  I  am  of  opinion  that  this  judg- 
ment should  be  affirmed.  I  regard  the  precise  question  raised 
on  this  appeal  as  disposed  of  by  the  case  of  Matter  of 
TojnpUna  (154  N.  Y.  634,  644,  645). 

Parker,  Ch.  J.,  Martin,  Vann  and  AVerner,  JJ.,  concur 
with  Gray,  J.,  for  reversal ;  Bartletf,  J.,  reads  dissenting 
memorandum  ;  Cullen,  J.^  not  sitting. 

Judgment  reversed,  etc. 
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Amelia  L.  Spies,  Appellant,  v.  Edgab  Lookwood,  as  Trus- 
tee, et  al.,  Respondents,  Impleaded  with  Others. 

Appeal  —  Heyersal  upon  the  Law  and  Facts — Order,  not  Opinion, 
Controls.  An  order  of  the  Appellate  Division,  reversing  upon  the  law  and 
the  facts  where  questions  of  fact  are  involved  which  that  court  has  the 
power  to  review,  is  not  reviewable  by  the  Court  of  Appeals,  and,  although 
there  may  be  an  apparent  conflict  between  the  order  and  the  opinion  below, 
the  order  is  controlling. 

Spies  V.  Loekwood,  40  App.  Div.  296,  appeal  dismissed. 

(Argued  December  20,  1900;  decided  February  5,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  May  5, 
1899,  reversing  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee,  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  Harold  Warner  for  appellant. 
George  A,  Strong  for  respondents. 

Haight,  J.  This  action  was  brought  to  set  aside  a  bond 
and  mortgage  executed  by  the  plaintiff  and  delivered  to  the 
defendant  Lockwood,  as  trustee  for  certain  other  persons. 

One  Francis  Spies,  the  husband  of  the  plaintiff,  was  doing 
business  in  the  city  of  New  York  under  the  name  of  Marcial 
&  Co.  He  procured  from  three  bankers,  John  Monroe  & 
Co.,  the  Canadian  Bank  of  Commerce  and  Klein  wort,  Sons 
&  Co.,  a  number  of  letters  of  credit,  giving  for  each  as 
security  the  guarantee  of  the  lirm  of  Waydell  &  Co.,  also  of 
the  city  of  New  York.  Spies  died  on  the  2l6t  day  of  June, 
1893,  leaving  his  estate  insolvent.  Drafts  were  drawn  under 
the  letters  of  credit  issued  to  l)im  upon  the  banks  to  the 
amount  of  $71,534.37.  Waydell  &  Co.  having  been  called 
61 
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upon  by  the  banks  to  provide  for  the  payment  of  these  drafts, 
applied  to  the  plaintiff  to  assist,  and  she,  thereupon,  executed 
two  bonds,  one  for  $22,500  and  the  other  for  |7,500,  and 
gave  mortgages  as  collateral  thereto  upon  her  premises  in  the 
city  of  New  York.     The  $7,500  bond  and  mortgage  was  given 
to  Lockwood  as  trustee,  he  representing  the  banks  who  had 
issued  the  letters  of  credit  upon  which  the  drafts  had  been 
drawn.     She  now  claims  that  the  $7,500  bond  and  mortgage 
were  procured  from  her  by  false  and  fraudulent  representa- 
tions ;  that  she  did  not  know  the  contents  of  the  instruments ; 
that  they  were  executed  without  any  consideration,  and  that 
she,  at  the  time,  was  in  poor  health,  suffering  from  nervous 
prostration,  and  was  unable  to  comprehend  the  consequences  of 
her  acts.     Issue  w^as  joined  upon  these  allegations,  and  a  trial 
took  place  before  the  referee.     After  the  testimony  had  been 
closed  the  plaintiff  applied  to  the  referee  for  leave  to  amend 
her  complaint  so  as  to  conform  it  to  the  facts  proved  by 
inserting  the  following  :  "  That  at  the  time  when  the  plaintiff 
promised  to  pay  $7,500  to  the  defendant  Edgar  Lockwood, 
the   plaintiff  and  Edgar   Lockwood  intended  that  the  said 
promise  to  be  a  promise  to  pay  $7,500,  part  of  any  debt  which 
John  Waydell,  Anderson  Waydell  and  Frederick  Waydell,  a 
partnership  doing  business  under  the  firm  name  of  Waydell  & 
Company,  owed  the  other  defendants ;  and  plaintiff  further 
alleges  that   on   November  11,    1893,  any  debt  which  said 
Waydell  &  Company  owed  the  said  other  defendants  was  paid 
in  full,  and  that  the  answer  to  the  second  amended  complaint 
herein  be  deemed  amended  so  as  to  deny  each  and  every  of 
the  aforesaid  allegations,  or  in  such  other  form  as  defendants 
may  be  advised."     This  motion  was  granted  and  an  exception 
was  taken  by  the  defendants.     The  referee  then  rendered  his 
decision  finding  against  the  plaintiff  upon  the  issues  previously 
raised  by  the  pleadings,  but  in  her  favor  upon  the  issues 
raised  by  the  amendment  allowed  by  him.     The  Appellate 
Division  has  reversed  both  upon  the  law  and  facts. 

Numerous  interesting  legal  questions  are  raised  by  the  record 
in  this  case,  but  we  are  of  the  opinion  that  we  have  no  jnria- 


1901.]  Spies  v,  Lookwood.  483 

N.  Y.  Rep  ]  Opinion  of  the  Court,  per  Haight,  J. 

diction  to  review  them  for  the  reason  that  the  Appellate 
Division  has  certified  that  it  reversed  upon  the  facts,  as  well 
as  the  law.  The  Constitution  has  limited  the  power  of  this 
court  to  the  review  of  questions  of  law  only  except  in  cases 
where  the  judgment  is  of  death.  "We,  therefore,  have  no 
power  to  review  the  facts  and  determine  whether  the  reversal 
upon  the  facts  was  justified.  It  is  true,  we  look  into  the 
record  for  the  purpose  of  determing  whether  issues  of  fact 
were  involved  and  as  to  whether  they  were  brought  up  for 
review  before  the  Appellate  Division.  ( Otteti  v.  Mcmhattan 
R.  Co.,  150  N.  Y.  395 ;  Hirshfeld  v.  Fitzgerald,  157  N.  Y. 
166.)  If  we  find  that  there  were  facts  involved  which  the 
Appellate  Division  had  the  power  to  review,  our  duties  with 
the  case  are  at  an  end,  and  we  have  no  jurisdiction  to  proceed 
further. 

In  this  case  there  were  questions  of  law  involved  arising 
out  of  the  construction  that  should  be  placed  upon  the  various 
letters  of  credit  issued  by  the  bankers  to  Spies.  But  there 
were  also  questions  of  fact,  and  mixed  questions  of  fact  and 
law  involved. 

It  is  contended,  on  the  part  of  the  appellant,  that  the 
Appellate  Division  reversed  upon  the  law  and  not  the  facts. 
It  is  true  that  in  the  opinion  written,  the  power  of  the  referee 
to  amend  the  complaint  upon  the  trial  was  the  only  question 
discussed,  and  that  upon  the  motion  for  reaguraent,  it  is 
stated  in  a  jp^  curiam  opinion  filed  by  the  court  that  it  did  not 
examine  into  the  correctness  of  the  referee's  decision  upon  the 
facte.  It  must  be  conceded  that  there  is  an  apparent  conflict 
between  this  statement  appearing  in  the  opinion  of  the  court 
and  the  order  it  has  entered.  But  we  have  repeatedly  held 
that  we  are  bound  by  the  order  and  not  by  the  opinion  writ- 
ten. If,  however,  we  should  take  the  statement  in  the  opinion, 
that  the  court  had  not  examined  the  facts,  as  true,  it  would 
not  relieve  the  situation.  If  we  should  reach  the  conclusion 
that  the  Appellate  Division  improperly  reversed  upon  the 
ground  that  the  referee  had  allowed  an  amendment  to  the 
complaint  it  would  not  be  fair  to  the  respondent  to  have  final 
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judgment  ordered  against  him,  fo.  by  so  doing  he  would  be 
deprived  of  his  right  to  have  the  facts  reviewed  by  the 
Appellate  Division. 

The  appeal  should  be  dismissed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Landon,  Cullkn  and 
Werner,  JJ.,  concur. 

Appeal  dismissed. 


The  New  York  Life  Insurance  and  Trust  Company,  as 
Substituted  Trustee  under  the  "Will  of  James  Baker, 
Deceased,  Appellant,  v.  William  J.  Baker  et  al, 
Respondents. 

Trusts  —  Duty  of  Testamentary  Trustee  to  Create  SnfKWO 
Fund  to  Meet  Loss  on  Account  of  Prekiuhs  on  Trustt  Investmbot. 
Where  there  is  nothing  in  the  surrounding  facts  and  circumstances  to 
show  that  a  testator  in  his  will  intended  any  different  treatment  of  a  trust 
than  tliat  which  the  language  of  the  clause  creating  it  plainly  indicates, 
viz.,  that  the  capital  of  the  trust  should  be  kept  intact  and  that  to  that 
end  an  adequate  proportion  of  the  annual  income  should  be  set  apart  to 
make  good  the  amount  paid  in  premiums  in  order  to  secure  a  proper 
investment,  it  is  the  duty  of  the  trustee,  who  has  invested  the  trust  funds 
in  bonds,  purchased  at  a  premium,  to  set  apart  out  of  the  income  payable 
to  the  life  beneficiary  a  sufficient  sum  each  year  with  which  to  form  a 
sinking  fund  of  such  extent  that  the  principal  of  the  trust  will  be  kept 
intact  and  unimpaired.    Matter  of  Hoyt,  160  N.  Y.  607,  distinguished. 

X,  T,  Life  Ins.  <&  Trust  Co.  v.  Baker,  38  App.  Div.  417,  modified. 

(Argued  December  U,  1900;  decided  February  5,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  ol  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
March  15,  1899,  modifying  and  affirming  as  modified  a  judg- 
ment entered  upon  the  report  of  a  referee. 

The  plaintiff,  as  substituted  trustee  under  the  will  of  James 
Baker,  deceased,  brought  this  action  for  the  purpose  of  secur- 
ing an  accounting  of  its  t/nist.  The  order  appointing  the 
plaintiff  as  substituted  trustee  recited  that  the  preceding 
trustee,  James  Baker,  Jr.,  had  invested  the  sum  of  $91,525  iu 
certain  bonds  of  the  United  States  of  the  par  value  of  $81,000, 
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At  the  time  of  the  making  of  the  order  the  four  and  a  half 
per  cent  bonds,  of  the  face  value  of  $31,000,  were  worth 
$35,533.75,  and  the  four  per  cent  bonds  of  the  face  value  of 
$50,000  were  worth  $59,814.15,  so  that  their  market  value 
exceeded  at  that  time  the  amount  of  the  original  investment 
therein  of  the  principal  of  the  estate.  About  five  years  after 
the  plaintiflPs  appointment  as  trustee,  the  $50,000  of  four  per 
cent  bonds  were  sold  for  $54,750,  while  the  $31,000  of  four 
and  one-half  per  cent  bonds  were  held  until  their  maturity, 
when  they  were  paid ;  so  that  the  proceeds  of  the  bonds  at 
maturity  and  on  sale  was  less  by  a  number  of.  thousands  of 
dollars  than  the  investment  therein.  The  trustee  received  the 
quarterly  interest  on  the  bonds  and  at  once  paid  the  whole 
thereof,  less  commissions,  to  the  beneficiary  of  the  trust, 
instead  of  retaining  a  part  of  the  interest  receipts  as  a  sink- 
ing fund  with  which  to  keep  good  the  capital  of  the  trust 
estate,  and  paying  only  the  remainder  thereof  to  the 
beneficiary. 

The  sixth  clause  of  the  will  of  James  Baker,  by  which  the 
trust  was  created,  reads  as  follows :  "  And  (6)  in  case  my  son 
William  Jacob  Baker  is  living  at  the  time  of  the  expiration 
of  the  estate  hereinbefore  devised  to  my  executors,  I  give, 
devise  and  bequeath  one  of  said  shares  to  my  friend  John  II. 
Lynde  in  trust,  however,  to  collect  and  receive  the  rents, 
income  in  dividends  and  profits  thereof,  and  apply  the  same 
to  the  use  of  my  said  son  William  during  his  natural  life,  and 
after  his  death,  I  give,  devise  and  bequeath  the  whole  of  said 
share,  with  all  arrearages  of  income,  to  the  then  surviving 
lawful  child  or  children  of  my  said  son  William,  and  the  then 
surviving  lawful  issue  of  any  child  or  children  of  my  said  son 
who  may  have  died  before  him  leaving  issue,  in  equal  shares, 
the  issue  of  any  deceased  child  of  my  said  son,  however,  to 
take  only  the  share  which  the  parent  would  have  taken  if  liv- 
ing; and  in  case  my  said  son  William  shall  die  without  leav- 
ing any  lawful  issue  him  surviving,  then  I  give,  devise  and 
bequeath  the  whole  of  said  share  and  arrearages  of  income  to 
my  own  right  heirs  and  next  of  kin  the  same  as  if  I  had  owned 
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the  said  share  at  the  time  of  my  death  and  had  died  intestate. 
And  in  case  my  said  son  William  is  not  living  at  the  expira- 
tion of  the  estate  liereinbefore  devised  to  my  executors,  then 
I  give,  devise  and  bequeath  the  said  share  to  his  lawful  issue, 
if  any  there  be  then  living.  And  I  give  to  the  said  John  H. 
Lynde  full  power  and  authority  to  sell  and  convey  any  or  all 
the  property,  both  real  and  personal,  which  may  vest  in  him 
as  such  trustee  at  public  or  private  sale,  and  at  such  times  and 
upon  such  terms  as  he  may  think  best,  and  invest  the  proceeds 
thereof  in  bonds  secured  by  mortgage  on  real  estate  in  fee  in 
the  cities  of  New  York  and  Brooklyn,  or  in  the  public  stocks 
of  the  United  States  or  of  the  State  of  New  York  or  of  the 
City  of  New  York,  and  such  investments  from  time  to  time 
to  change  into  one  or  other  of  said  securities  at  his  discretion." 

i?.  K  jRohinson  for  appellant.  It  was  no  part  of  the  duty 
of  the  substituted  trustee  to  look  behind  the  order  of  appoint- 
ment for  its  guidance  as  to  creating  a  sinking  fund.  {Rode- 
rigaa  v.  E.  E.  S.  Irist.,  63  N.  Y.  460.)  The  will  gives  no 
direction  that  the  premiums  paid  for  investments  shall  be 
deducted  from  income,  but  on  the  contrary  indicates  an  inten- 
tion on  the  part  of  the  testator  that  premiums  paid  on  such 
investments  as  those  in  question  should  be  paid  out  of  princi- 
pal. {Brovm  v.  Chesterman,  20  N.  Y.  S.  K.  537 ;  i\r.  T.  Z. 
Iris,  (&  T.  Co.  V.  Kane,  17  App.  Div.  542.)  Apart  from  any 
direction  by  the  creator  of  a  trust,  a  premium  paid  upon  an 
investment  is  to  be  regarded  as  a  cliarge  against  the  principal 
—  the  life  beneficiary  being  deprived  of  interest  upon  it 
{Farwell  v.  Tweddle,  10  Abb.  [N.  C]  94 ;  Turner  v.  Nevy 
port,  2  Phil.  14;  Cox  v.  Cox,  L.  R  [8  Eq.]  343;  MaMer  of 
Pollock,  3  Kedf.  100 ;  People  ex  rel,  v.  Davenport,  30  Hun, 
177;  McLouih  v.  Ilunt,  154  N.  Y.  179 ;  Iliie  v.  IliU,  93 
Ky.  257;  PechharYiY,  Newton,  15  K.  1.322;  Shaw  Y.Cordi-B^ 
143  Mass.  443  ;  Ileinenway  v.  Ilemenway,  134  Mass.  446.) 

Jesse  Grant  Roe  for  William  J.  Baker,  respondent.  The 
respondent  is  entitled  under  the  will  to  all  of  the  income. 
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{MoLouth  V.  Hunt,  154  N.  Y.  179  ;  MaUer  of  Eoyt,  160  N. 
Y.  607.) 

Hastus  S.  Raii8om  and  Ports  V,  Ransom^  as  guardian  ad 
litem,  for  William  Ver  Planck  Baker  et  al.,  respondents.  The 
accounting  trustee  should  have  set  apart  out  of  the  income  a 
sufficient  sum  each  year  to  form  a  sinking  fund  to  keep  the 
principal  of  the  trust  intact  and  unimpaired.  {McLouth  v. 
Hu7it,  154  N.  Y.  179  ;  Matter  of  Iloyt,  160  N.  Y.  607 ;  N. 
E,  T.  Co.  r.  Eatmi,  140  Mass.  532  ;  Balch  v.  Hallet,  10  Gray, 
402.) 

Parker,  Ch.  J.  The  only  question  arising  on  this  appeal 
to  which  reference  will  be  made  in  this  opinion  is  whether  this 
accounting  trustee  should  have  set  apart  out  of  the  income  a 
sufficient  sum  each  year  with  which  to  form  a  sinking  fund  of 
such  extent  that  the  principal  of  the  trust  would  be  kept 
intact  and  unimpaired.  The  referee  before  whom  the  case 
was  tried  decided  that  it  was  the  duty  of  the  trustee  under  the 
will  to  have  so  set  apart  out  of  the  income  a  sufficient  sum 
each  year  so  that  at  all  times  the  principal  of  the  fund  would 
be  unimpaired,  and  that  because  of  its  failure  to  do  so  the 
trustee  was  properly  chargeable  for  an  amount  equal  to  such 
a  portion  of  the  income  as  should  have  been  so  set  aside  while 
it  was  the  trustee.  Such  portion  was  found  to  amount  to  the 
sum  of  $5,260.75,  and  with  that  sum  the  trustee  was  charged. 

The  Appellate  Division  affirmed  the  judgment  entered  upon 
the  report  of  the  referee  in  an  opinion  that  fully  covers  the 
question  whether  under  this  will  it  was  the  duty  of  the  trustee 
to  keep  intact  the  principal  of  the  trust  fund  by  devoting 
yearly  such  portion  of  the  income  of  the  bonds  as  should  be 
required  to  pay  the  amount  of  premiums  that  the  trustee 
was  obliged  to  pay  in  order  to  secure  the  bonds  in  which  the 
trust  estate  was  invested.  We  approve  of  what  was  said  in 
that  opinion  and  should  affirm  on  it  without  further  com- 
ment were  it  not  that  since  it  was  written  this  court  has 
decided  the  ffoyt  case   {Matter  of  Hoj/t,  160  N.  Y.  607), 
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which  it  is  strenuously  insisted  is  in  conflict  with  the  views 
expressed  by  the  Appellate  Division  in  the  case  under  review. 
In  support  of  that  contention  the  provisions  of  the  two  wills 
creating  the  trusts  and  making  disposition  of  the  income  are 
compared,  and  as  a  result  of  the  comparison  it  is  urged  that 
on  whichever  side  of  the  dividing  line  in  such  cases  the  one 
belongs  the  other  should  be  held  to  belong  also.  But  the  difli- 
culty  with  the  argument  is  that  the  decision  in  the  Sbyt  case 
was  not  based  solely  upon  the  language  of  the  will.  It  was 
not  held  by  this  court  that  the  language  creating  the  trust, 
standing  alone,  would  permit  of  a  construction  authorizing  the 
payment  to  the  life  tenant  of  all  of  the  income  arising  irom 
the  bonds  in  which  the  capital  had  been  invested  by  the  pay- 
ment of  a  large  premium.  What  was  held  was  that  it  was  the 
duty  of  the  court  to  ascertain  the  intention  of  the  testator  in 
that  regard,  and  for  that  purpose  the  court  in  construing  the 
language  employed  in  the  will  should  consider  all  the  sur- 
rounding factB  and  circumstances  attending  the  execution  of 
the  will,  and  if  as  a  result  of  such  examination  the  conclusion 
should  be  reached  that  it  was  tlie  intention  of  the  testator 
that  his  daughter  should  have  all  the  income  arising  from 
the  investment,  without  allowing  any  abatement  therefrom 
for  the  purpose  of  keeping  intact  the  capital  of  the  trust 
estate,  then  such  construction  should  be  given  to  the  will, 
notwithstanding  its  phraseology,  in  obedience  to  that  rule  of 
construction  which,  as  has  often  been  said  by  this  court,  makes 
the  intention  of  the  party  the  polar  star  of  construction. 
Therefore,  at  the  very  outset  of  the  discussion,  the  learned 
judge  who  wrote  the  opinion  asserted  the  proposition  that  in 
order  to  ascertain  the  intention  of  the  testator  in  that  par- 
ticular case  it  was  necessary  to  go  outside  of  the  will  and 
learn  the  situation  of  the  parties,  the  facts  and  circumstances 
surrounding  them  and  the  execution  of  the  will  by  the  tes- 
tator, in  order  to  determine  his  intention,  and  that  propo- 
sition was  stated  in  these  words  :  "  In  order  to  determine  the 
question  presented  by  this  appeal  it  is  necessary  to  consider 
the  facts  surrounding  the  execution  of  the  will."     Then  fol- 
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lows  a  detailed  accouut  of  such  facts  and  circumstances, 
among  which  were  that  the  testator  was  a  man  of  large  for- 
tune, estimated  at  from  six  to  eight  million  dollars,  the  bulk 
of  which  he  bequeathed  to  his  brothers  and  their  children ; 
that  he  had  only  one  child,  a  daughter,  and  for  her  benefit  he 
set  apart  $1,250,000,  to  be  held  in  trust  for  her  benefit  during 
life,  and  after  her  death  the  principal  to  go  to  the  brothers 
and  children  to  whom  the  bulk  of  the  estate  had  been  given. 
He  appointed  one  of  his  brothers  a  trustee,  who  insisted  upon 
investing  the  money  in  bonds  bringing  a  large  premium,  and 
then  keeping  the  capital  of  the  estate  intact  out  of  the  income 
derived  therefrom.  Aside  from  the  fact  that  the  will  directed 
that  the  life  tenant  should  receive  "  the  interest,  dividends 
and  income  therefrom  and  from  each  and  every  part  thereof," 
the  will  also  expressed  the  desire  of  the  testator  to  provide 
for  her  in  a  "most  bounteous  and  liberal  manner  as  to 
expenditure,  and  so  as  to  promote  her  convenience  and  com- 
fort and  gratify  her  reasonable  desires."  After  a  careful 
analysis  of  the  facts  outside  of  the  will  that  the  court  deemed 
it  wise  to  consider  in  ascertaming  the  intention  of  the  testator, 
together  with  expressions  therein  outside  of  the  fourth  clause 
by  which  the  trust  for  the  benefit  of  the  daughter  was  created, 
and  an  extract  from  the  opinion  in  McLouth  v.  Hunt  (154 
N.  Y.  179),  asserting  the  principle  that  the  intention  of  the 
testator  is  to  control,  and  that  such  intention  is  "to  be  derived 
from  the  language  employed  in  the  creation  of  the  trust,  from 
the  relations  of  the  parties  to  each  other,  their  condition  and 
all  the  surrounding  facts  and  circumstances  of  the  case,"- 
the  judge  proceeds :  *'  In  considering  the  surrounding  facts 
and  circumstances  in  the  case  at  bar,  to  which  we  have 
already  alluded,  it  is  reasonable  to  infer  that  the  testator 
intended  in  this  sole  provision  for  his  daughter  that  she  should 
receive,  as  he  expresses  it  in  the  fourth  subdivision  of  the  will, 
'  the  interest,  dividends  and  income  therefrom,  and  from  each 
and  every  part  thereof,' "  and  thus  reasoning  the  conclusion 
was  reached  that  while  the  language  employed  in  the  creation 
of  the  trust,  and  the  paying  over  of  the  income,  standing 
r»9, 
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alone,  would  not  admit  of  a  construction  that  it  was  the  inten- 
tion of  the  testator  to  impose  the  loss  of  premium  upon  the 
remainderman,  nevertheless,  when  construed  in  the  light  of 
the  other  provisions  of  the  will,  together  with  the  condition  of 
the  parties,  and  the  facts  and  circumstances  surrounding  them, 
it  was  necessary  to  hold  that  it  was  the  intention  of  the  testator 
to  give  to  the  life  tenant  all  of  the  income  of  the  trust  fund, 
no  matter  in  what  securities  it  should  be  invested. 

In  the  surrounding  facts  and  circumstances  in  this  case  we 
find  nothing  that  leads  us  to  the  conclusion  that  the  testator 
intended  any  different  treatment  of  the  trust  than  that  which 
the  language  of  the  clause  creating  it  plainly  indicates,  viz., 
that  the  capital  of  the  trust  should  be  kept  intact,  and  that  to 
that  end  an  adequate  proportion  of  the  annual  income  should 
be  set  apart  to  make  good  the  amount  paid  in  premiums  in 
order  to  secure  a  proper  investment. 

The  referee  made  a  slight  error  in  calculation  resulting  in 
an  overcharge  of  $146,  as  the  respondent  concedes. 

The  judgment  should,  therefore,  be  modified  by  deducting 
therefrom  the  sum  of  $146  as  of  the  date  of  its  entry,  and  as 
thus  modified  should  be  affirmed,  with  costs  to  the  guardian 
ad  litem^  against  the  plaintiff,  appellant. 

O'Brien,  J.  (dissenting).  The  judgment  in  this  case  has 
determined  that  the  plaintiff,  as  trustee  of  a  testamentary  trust, 
has  violated  the  provisions  of  the  trust  instrument  and  thus  is 
guilty  of  a  breach  of  the  trust  committed  to  its  charge  by  the 
testator  and  the  court  in  that  it  has  suffered  the  capital  of  the 
trust  fund  to  be  impaired  to  the  extent  of  nearly  six  thousand 
dollars.  I  think  that  this  conclusion  is  unjust  to  the  plaintiff 
and  that  the  principle  decided  must  operate  unjustly  upon  all 
trustees  similarly  situated,  and,  in  the  nature  of  things,  there 
must  be  numerous  trusts  to  which  the  rule  applies.  The 
reasons  upon  which  this  result  is  based  are,  as  I  think,  strained, 
and  the  argument  in  support  of  it  is  based  upon  theories  and 
speculations  that  may  be  correct  enough  for  an  expert  or 
trained  financier,  but  are  of  very  doubtful  utility  in  the  prac- 
tical affairs  of  life. 
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The  only  violation  of  the  trust  that  the  plaintiff  has  been 
charged  with  is  that  it  paid  over  to  the  defendant  William  J. 
Baker  annually  tlie  interest  on  the  United  States  bonds,  con- 
stituting the  capital  of  the  trust.  That  is  literally  the  full 
extent  of  its  oflEending.  If,  in  so  doing,  the  trustee  simply 
obeyed  the  will  of  the  testator,  it  ought  to  be  commended  and 
not  punished,  since  that  instrument  was  the  charter  that  pre- 
scribed the  powers  and  duties  of  the  trustee  and  the  rights  of 
the  beneficiaries.  We  must,  therefore,  examine  that  instru- 
ment in  order  to  see  whether  the  claim  that  the  plaintiff  vio- 
lated any  of  its  terms  or  provisions  has  any  support.  By  the 
will  of  James  Baker,  who  died  in  1876,  a  share  of  the  estate 
was  devised  and  bequeathed  in  trust  for  the  use  of  his  son,  the 
defendant  William  J.  Baker,  during  his  life,  with  remainder 
to  his  children,  who  it  seems  are  tlie  infant  defendants  in  this 
case.  The  trustee  was  given  power  to  sell  the  property 
embraced  in  such  share  at  public  or  private  sale,  and  at  such 
time  and  upon  such  terms  as  he  might  think  best,  and  to 
invest  the  proceeds  in  certain  securities  named,  among  which 
were  government  bonds.  The  testator  then  directs  the  trus- 
tee *^  to  collect  and  receive  the  income,  dividends  and  profits 
thereof  and  apply  the  same  to  the  use  of  my  said  son  William 
during  his  natural  life,"  with  remainder  to  his  children. 

It  appears  that  the  trustee  named  in  the  will  refused  to  act 
and  that  the  person  appointed  in  his  place  resigned,  and  that 
by  an  order  of  the  court  made  on  tlie  4th  of  August,  1882, 
the  plaintiff  was  appointed  the  trustee  of  the  trust  and  there 
was  passed  over  to  it  by  the  order  the  corpus  of  the  fund, 
consisting,  with  a  small  item  of  cash,  of  $50,000  par  value  in 
United  States  registered  four  per  cent  bonds  and  $31,000  par 
value  registered  four  and  a  half  per  cent  bonds.  The  latter 
were  to  become  due  in  1891  and  the  former  in  1907.  These 
bonds  had  been  purchased  at  a  premium,  which  amounted  in 
'  all  to  about  $10,000.  The  plaintiff  in  the  administration  of 
the  trust  paid  to  the  life  beneficiary  the  interest  collected  on 
the  bonds  and  no  more,  and  this  is  the  only  act  claimed  to  be 
in  violation  of  its  duty  as  trustee  or  of  the  terms  of  the  will 
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creating  the  trust.  A  government  bond  is  a  contract  which 
imports  a  loan  of  money  by  an  individual  to  the  government 
at  a  stipulated  rate  of  interest  payable  at  a  designated  time 
and  place.  The  "  income  and  dividends "  of  such  a  bond  ifi 
generally  supposed  to  be  this  interest.  It  is  entirely  safe  to 
say  that  this  was  the  sense  in  which  the  testator  used  these 
words.  The  words  of  the  testator  should  be  understood  in 
their  general  and  popular  sense  unless  it  appears  that  he  used 
them  in  some  special  or  restricted  sense.  When  the  testator 
directed  the  creation  of  a  trust  consisting  of  these  bonds  he 
knew  that  they  could  not  be  purchased  without  payment  of  a 
premium,  and  yet  he  directed  the  trustee  to  pay  the  income 
and  dividends  of  the  same  to  his  son.  It  seems  tome  that  no 
fair  mind  can  entertain  any  doubt  with  respect  to  the  inten- 
tion of  the  testator  when  he  made  use  of  the  words  "  income 
and  dividends."  He  intended  that  the  life  beneficiary,  his 
son,  should  be  paid  the  interest  on  the  bonds. 

But  the  decision  in  this  case  imputes  to  him  quite  another 
and  dififerent  intention  which  it  is  safe  to  say  never  entered 
into  his  mind  at  all,  and  that  is  that  he  intended  to  direct  the 
trustee  to  pay  to  his  son,  not  the  four  per  cent  or  four  and  a 
half  per  cent  interest  collected  on  the  bonds,  but  three  per 
cent  or  such  other  reduced  rate  of  interest  as  would  enable 
him  to  provide  a  sinking  fund  to  make  good  the  premium  paid 
for  the  bonds  when  they  matured.  To  say  tliat  this  is  what 
the  testator  intended  when  he  gave  the  income  of  the  bonds 
to  his  son  for  life  and  what  the  trustee  was  bound  to  know 
from  the  use  of  these  words  in  the  will,  is  to  ignore 
entirely  the  natural  and  general  meaning  of  the  testator's 
words  and  to  give  to  them  a  meaning  altogether  artificial 
The  plaintiff  paid  over  the  interest  to  the  son  just  as 
did  the  prior  trustee  who  formed  the  trust,  and  it  seems 
that  the  latter  was  discharged,  as  a  good  and  faithful  serv- 
ant of  the  court,  by  the  same  order  that  appointed  the 
plaintiff.  The  latter  might  very  well  suppose  that  it  could 
not  be  subjected  to  loss  and  censure  by  the  court  for  follow- 
ing a  line  of  conduct  that  had  been  approved  in  the  case  of  its 
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predecessor  in  the  trust.  The  plaintiflE,  in  assuming  the  duties 
of  trustee,  had  the  right  to  rely  not  only  upon  the  order  of 
the  court  conferring  the  appointment,  wliich  was  in  the  nature 
of  an  adjudication  of  tlie  question  in  the  very  case  {In  re  Tal- 
mage,  160  N.  Y.  512,  515),  but  upon  the  general  rules  of  law 
as  announced  in  the  decisions  of  this  court.  It  is  no  part  of 
the  functions  of  courts  to  make  new  laws  and  theoretically,  at 
least,  they  cannot  and  do  not.  They  simply  decide  what  the  law 
is  and  always  was  upon  a  given  state  of  facts.  Assuming  that 
proposition  to  be  correct,  it  is  clear  that  the  plaintiff  in  paying 
the  interest  on  the  bonds  to  the  life  beneficiary  violated  no 
provision  of  the  trust  instrument,  but,  on  the  contrary,  exe- 
cuted the  will  and  intention  of  the  testator  according  to  the 
law  of  the  land  as  expressed  and  defined  in  at  least  two  recent 
decisions  of  this  court.  {McLouth  v.  Hunt,  154  N.  Y.  179  ; 
Matter  of  Hoyt,  160  id.  607.)  In  the  case  last  cited  nearly 
$245,000  of  the  trust  fund  had  been  paid  in  premiums  upon 
bonds,  and  tlie  life  tenant  was  a  daughter.  In  the  case  first 
cited  the  life  tenants  were  grandchildren.  In  the  case  at  bar 
the  life  tenant  is  a  son  and  tlie  remaindermen  his  children. 
The  direction  in  each  of  the  three  wills  to  the  trustees  is  sub- 
stantially the  same.  It  was  to  pay  to  the  life  tenant  the 
income  of  the  bonds  during  the  term  of  the  trust  with 
remainder  to  others.  But  it  was  held  in  both  cases  cited 
that  it  was  the  duty  of  the  trustee  to  pay  the  full  interest 
collected  upon  the  bonds  to  the  life  tenant,  and  that  is  pre- 
cisely what  the  trustee  has  done  in  the  case  at  bar,  and  for 
which  the  decision  imputes  to  it  a  breach  of  duty  and  a  viola- 
tion of  the  trust.  The  plaintiff  followed  the  law  as  stated 
in  these  decisions.  If  it  made  a  mistake  in  doing  so  it  must 
be  because  the  law,  as  there  announced,  was  wrong.  An 
attempt  has  been  made  to  draw  some  distinction  between  the 
cases  cited  and  the  one  at  bar,  but  the  argument  in  that  respect 
is  so  attenuated  and  fanciful  that  I  will  not  undertake  to 
state  it.  In  my  opinion  there  is  no  distinction  whatever 
and  no  inquiring  mind  open  to  conviction  will  be  able 
to   perceive    or   state    it    in   such    a   way  as    to  command 
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assent.  The  decisions  of  tliis  court  which  embody  not 
only  a  rule  of  property  but  a  rule  of  conduct  for  the  guid- 
ance of  trustees  should  not  be  changed  for  light  or  tran- 
sient causes.  The  notion  that  the  premiums  upon  bonds 
should  be  borne  by  the  life  tenant  and  not  by  the  remainder- 
man is  not  in  itself  so  clear  nor  in  its  operation  so  equitable  ae 
to  justify  a  departure  from  precedents.  The  purchase  of  gov- 
ernment bonds,  bearing  a  low  rate  of  interest,  at  a  premium, 
was  for  the  benefit  of  the  remainderman  rather  than  the  life 
tenant.  The  income  of  the  latter  was  not  enhanced,  but  the 
security  of  the  former  was  made  stable  and  certain.  In  such 
cases  the  life  tenant  should  receive  the  interest  without  reduc- 
tion, unless  the  testator  has  directed  otherwise  in  his  will. 

But  quite  independent  of  this  question,  there  is  another 
feature  of  the  case  which  seems  to  me  to  be  even  more  unjust 
to  the  trustee.  The  trust  is  still  in  operation  and  the  action 
was  for  an  intermediate  accounting.  The  parties  are  the  trus- 
tee, the  life  tenant  and  his  two  children  who  are  entitled  to 
the  remainder.  The  action  was  sent  to  a  referee  to  hear  and 
determine.  In  his  report  the  findings  of  fact  and  conclu- 
sions of  law  are  separately  stated.  On  the  trial  the  plaintifiPs 
counsel  requested  the  referee  to  rule  and  decide  that  the  life 
tenant  should  be  adjudged  liable  to  refund  any  income  which 
has  been  paid  to  him  and  which  should  have  been  set  apart 
by  the  trustee  as  a  sinking  fund  to  be  added  to  the  principal, 
and  that  the  trustee  might  deduct  such  income  improperly 
paid  to  the  life  tenant  from  any  payments  of  income  there- 
after payable  to  him.  The  referee  refused  to  so  find  or  decide 
on  the  ground  that  it  was  not  within  the  issues  in  the  action, 
and  the  plaintiff  excepted  to  this  ruling.  I  think  this  ruling 
was  error  for  which  the  judgment  should  be  reversed.  There 
were  really  no  issues  in  the  case.  All  the  parties  were  before 
the  court  and  all  prayed  that  an  accounting  be  had.  The  life 
tenant  did  not  allege  in  his  answer  that  he  had  been  paid  too 
much,  nor  did' the  infant  defendants  allege  that  their  father 
had  been  paid  more  than  he  was  entitled  to.  The  question  of 
over-payments  to   the   life   tenant   was   not   raised    by  any 
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pleading,  but  by  the  court  without  pleading,  as  it  doubt- 
less might.  But  the  whole  case  was  before  the  court  and 
it  was  not  embarrassed  by  any  issues  whatever.  It  had 
the  power  to  do  justice  to  the  trustee  as  well  as  to  the 
beneficiaries.  If  the  life  tenant  had  been  paid  too  much 
the  court  had  ample  power  to  order  him  to  restore  the 
excess  to  the  trust  fund  or  to  permit  the  trustee  to  deduct 
such  excess  from  any  payments  made  to  him  thereafter. 
The  court  should  not  have  permitted  the  life  tenant  and  the 
remaindermen,  his  two  children,  to  combine  and  take  from  the 
private  property  of  the  trustee  nearly  six  thousand  dollars  for 
no  other  reason  than  that  the  latter  made  a  mistake  in  assum- 
ing that  the  direction  in  the  will  to  pay  income  authorized  it 
to  pay  the  full  interest.  The  ruling  of  the  learned  referee  is 
not  calculated,  as  it  seems  to  me,  to  promote  common  honesty 
or  commercial  morality  on  the  part  of  the  beneficiaries  of  a 
trust  when  dealing  with  their  trustee.  The  latter,  beyond  all 
question,  acted  in  good  faith,  and  the  court  had  ample  power 
to  protect  its  own  officer.  If  there  was  a  mistake,  clearly  the 
life  tenant  was  the  beneficiary  of  it.  He,  as  well  as  the  tnis- 
tee,  was  in  the  attitude  of  asking  the  court  to  do  justice,  and 
unless  I  am  greatly  mistaken  the  court  had  full  power  in  that 
respect  and  should  have  ruled  as  requested. 

The  judgment  should,  for  these  reasons,  be  reversed. 

Gray,  Haight,  Lanikjn  and  Werner,  JJ.,  concur  with 
Paskbr,  Ch.  J.,  for  affirmance  as  modified ;  O'Brien,  J. 
reads  dissenting  opinion  ;  Gullen,  J.,  not  sitting. 

Judgment  accordingly. 
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James  II.  Warner,  Respondent,  v.  Edward  W.  Sotjthall, 

Appellant. 

Slandeb— When  Question  Whether  Words  Import  a  Crimb  m 
FOR  the  Jury.  Where  in  an  action  for  slander,  words  proven  on  the 
trial  to  have  been  uttered  by  the  defendant  are  ambiguous  and  in  the  con- 
nection in  which  they  were  used  are  capable  of  a  construction  imputing 
arson  to  the  plaintiff,  and  they  might  have  been  so  understood,  a  questioD 
of  fact  is  presented  for  the  jury  as  to  whether  defendant  intended  to 
charge  the  plaintiff  with  such  crime. 

Warner  v.  SauthaU,  81  App.  Div.  875,  affirmed. 

(Argued  December  12,  1900;  decided  February  6,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tbe 
Supreme  Court  in  the  fourth  judicial  department,  made 
June  18,  1898,  which  reversed  an  order  of  Special  Term 
denying  a  motion  for  a  new  trial,  made  on  a  case  aud 
exceptions,  after  a  judgment  in  favor  of  defendant,  entered 
upon  a  decision  of  the  court  at  a  Trial  Term,  and  granted 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  Carter  and  Charles  D.  Newton  for  appellant 
The  motion  for  a  nonsuit  and  dismissal  of  the  complaint  was 
properly  granted  by  the  trial  court.  (Townshend  on  Sland.  A 
Lib.  [2d  ed.]  481,  §  286;  Green  v.  Telfair,  20  Barb.  11; 
Kingsbury  v.  Bradstreet  Co.,  35  Ilun,  212 ;  Matthews  v. 
Beach,  5  Sandf.  256;  Woodruff  y.  Bradstreet  Co.,  116  N.  Y. 
217 ;  M^Kinley  v.  Roh,  20  Johns.  351 ;  Hankinson  v.  Bitty, 
16  M.  &  W.  442 ;  Coleman  v.  Playsted,  36  Barb.  26.) 

Henry  B.  Coman  and  Edward  P.  Coyne  for  respondent 
The  decision  of  the  Appellate  Division,  that  it  was  a  question 
of  fact  for  the  jury  to  determine  whether  or  not  the  defend- 
ant intended  to  charge  the  plaintiff  with  the  commission  of 
a  crime  by  the  language  employed,  was  correct.    {Goodrich 
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V.  Woohott,  3  Cow.  231 ;  lionnie  v.  Byder,  28  N.  Y.  S.  R. 
141 ;  Sanderson  v.  Caldwell,  45  N.  Y.  398 ;  Hayes  v.  Ball, 
72  N.  Y.  418.) 

Parksr,  Ch.  J.  Some  time  prior  to  November,  1895,  the 
plaintiff  and  defendant  entered  into  a  contract  for  the  exchange 
of  real  estate,  and  before  the  expiration  of  the  period  at  which 
the  conveyances  were  to  be  made  some  bams  upon  the  lands 
of  the  defendant,  which  were  in  part  the  subject  of  the  con- 
tract, were  destroyed  by  fire.  Subsequently,  the  defendant 
made  some  comments,  indicating  that  the  fire  was  of  incen- 
diary origin,  and  in  conversations  made  such  use  of  the  plaintiff's 
name  as  led  the  latter  to  bring  this  action  for  slander,  and  the 
complaint,  after  stating  what  it  is  claimed  the  defendant  said, 
alleges  that  thereby  the  defendant  charged  the  plaintiff  with 
having  committed  the  crime  of  arson  in  the  second  degree. 
The  answer  put  in  issue  the  allegations  of  the  complaint ; 
alleged  the  making  of  a  contract  for  the  exchange  of  real 
estate  which  was  a  very  favorable  one  to  the  defendant ;  that 
the  bams  were  destroyed  by  fire  which,  in  the  belief  of  the 
defendant,  was  of  incendiary  origin  ;  that  immediately  after- 
wards the  plaintiff  stated  to  various  people  that  now  he  could 
get  out  of  carrying  out  the  contract,  and,  subsequently,  he 
did  attempt  to  avoid  the  contract  on  the  ground  that  the  barns 
had  been  burned,  and  that  such  reports  and  information  con- 
cerning the  fire  came  to  the  said  defendant  from  the  neighbors 
and  acquaintances  of  the  plaintiff,  as  induced  him  to  believe 
the  words  spoken  by  him  to  be  true  when  he  uttered  them, 
bnt  that  he  had  no  malice  toward  the  plaintiff  or  wish  to  do 
him  any  injury  in  his  good  name  or  otherwise. 

The  case  coming  on  for  trial  and  several  witnesses  having 
been  sworn  on  the  part  of  the  plaintiff,  the  defendant  at  the 
clo^e  of  the  plaintiff's  case  moved  for  a  nonsuit,  which  was 
granted,  the  court  being  of  the  opinion  that  the  words  were 
not  actionable.  At  the  Appellate  Division  a  contrary  con- 
clusion was  reached  and  a  new  trial  ordered. 

The  defendant  on  this  appeal  contends  that  the  words 
B3 
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proven  upon  the  trial  to  have  been  uttered  were  not  ambiguous 
or  uncertain,  and  do  not  permit  in  their  construction,  connec- 
tion or  application  of  more  than  one  interpretation,  and, 
hence,  the  question  presented  became  one  of  law  for  the 
court,  which  was  properly  decided  hj  the  Special  Term.  The 
respondent  insists  that  they  were  at  least  capable  of  a  con- 
struction that  would  impute  arson,  and  that  they  were  under- 
stood in  that  sense. 

We  understand  the  rule  to  be  settled  in  this  court,  as 
expressed  in  Hayes  v.  Ball  (72  N.  Y.  418),  that  "  If  the  words 
are  ambiguous  and  capable  of  two  constructions,  one  imputing 
larceny  and  the  other  not,  it  is  for  the  jury  to  determine  in 
what  sense  they  were  understood."  So,  we  are  to  inqaire 
whether  in  the  connection  in  which  the  words  proved  were 
used  by  the  defendant,  they  were  capable  of  a  construction 
imputing  arson  to  the  plaintiff,  and  whether  they  might  have 
been  so  understood,  and  if  the  answer  be  in  the  affirmative,  it 
follows  that  the  Appellate  Division  rightly  held  that  the  case 
should  have  gone  to  the  jury. 

The  witness  Saxton,  in  response  to  a  request  by  counsel 
that  he  state  the  conversation  had  with  the  defendant,  said : 
"Well,  as  I  understood  it,  he  said  that  if  the  reports  in  circula- 
tion were  true,  he  thought  that  Warner  knew  as  much  about 
how  the  fire  occurred  as  anybody ;  *  *  *  he  said  some- 
thing about  a  man  down  where  Warner  kept  his  horse ;  he 
said  somebody,  I  don't  know  who  it  was  now,  said  Warner's 
horse  was  not  in  the  barn  at  midnight  when  he  came  home 
that  night." 

The  witness  Cottrell  testified :  "  I  came  along  there  and 
asked  him  how  the  grapes  were,  and  he  said :  *  They  got 
scorched  some  time  ago  ; '  and  I  asked  him  how  that  was,  and 
he  said  the  bams  were  burned  down,  and  I  said  :  *  How  did 
they  get  afire  ? '  and  he  says :  '  I  suppose  they  were  set  afire ; ' 
*  *  *  and  I  asked  him  if  he  had  got  suspicions  about  the 
fire,  and  he  said  Jim  Warner  was  over  on  the  south  road  that 
night ;  *  *  *  he  said  he  thought  Jim  Warner  most 
know  something  about  it ;  the  conversation  lasted  five  or  ten 
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minnt68 ;  he  acted  a  little  bit  excited."  On  cross-examination 
he  said :  "  I  asked  him  how  they  came  to  get  afire,  and  he 
said  he  thoaght  they  were  set  afire ;  *  *  *  and  he  said 
Warner  was  up  on  that  road  that  night ;  that  the  horse  wasn't 
home  that  night. 

"Q.  Didn't  he  tell  you  that  Eagan  said  that  the  horse 
wasn't  in  the  barn  ?     A.  I  believe  he  did,  yes. 

"  Q.  That  is  what  he  told  yon  about  the  horse  i  A.  Yes, 
that  is  about  all  that  I  can  recollect. 

"  Q.  Let  me  see  if  I  understand  you  ;  when  you  asked  him 
if  he  had  any  suspicion,  he  said  that  Warner  was  seen  over  on 
the  south  road,  and  that  Eagan  said  his  horse  was  not  in  the 
barn  at  12  o'clock  that  night ;  is  that  the  substance  of  what 
he  said  to  you  ?  A.  That  is  about  all  I  recollect ;  I  wasn't 
there  but  a  few  minutes  talking  with  him.     *     *     * 

"  Q.  Then  I  will  ask  you  if  the  substance  of  the  conversa- 
tion, after  he  told  you  that  Warner  was  seen  over  on  the  mid- 
dle road,  that  he  didn't  say  to  you  he  knew  as  much  about  the 
fire  as  anybody  ?  A.  He  didn't  put  any  '  reports '  in  ;  he  said 
Warner  was  over  on  the  middle  road  that  night,  or  seen  there, 
and  probably  knew  more  about  it  than  anybody  else." 

Several  other  witnesses  were  called,  who  testified  to  con- 
versations with  the  defendant,  in  which  the  latter  said  if  the 
reports  were  true,  Warner  knew  as  much  about  the  fire  as 
anybody  else,  but  we  have  made  an  extract  from  the  testi- 
mony of  the  witness  most  favorable  to  the  plaintiff,  and  we  do 
not  think  that  it  can  be  said  that  a  verdict  of  the  jury,  founded 
upon  a  determination  that  the  defendant,  by  the  language  used, 
intended  to  impute  to  the  plaintiff  the  burning  of  the  build- 
ing, and  that  it  was  so  understood  by  the  persons  to  whom  the 
remarks  were  addressed,  could  be  said  to  be  unsupported  by 
evidence,  for,  according  to  the  witness  Cottrell,  the  defendant, 
after  stating  that  the  barns  were  burned  and  expressing  his 
opinion  that  they  were  set  on  fire,  was  then  asked  if  he  had 
any  suspicions,  and  to  that  question  he  replied,  in  substance, 
that  Jim  Warner  was  over  on  the  south  road  that  night  and 
that  he  thought  Jim  Warner  must  know  something  about  it. 


500  EussELL  V.  Brigos.  [Feb., 

Statement  of  case.  [Vol.  165. 

The  inquiry  was  guarded ;  it  did  not  ask  of  the  defendant 
who  committed  the  offense,  but  it  attempted  to  get  from  him 
the  nature  of  his  suspicions,  if  he  had  any,  and  the  answer 
not  only  showed  that  he  had  suspicions  and  who  was  the  sub- 
ject of  tliem,  but  also  marshaled  some  facts  tending  to  show 
that  there  was  something  more  than  suspicion  in  this  case, 
namely,  evidence,  circumstantial  in  character,  it  is  true,  but 
still  worthy  of  consideration  and  pointing  always  in  but  one 
direction  —  towards  this  plaintiff. 

The  order  should  be  affirmed,  and  judgment  absolute 
ordered  for  the  plaintiff  on  the  stipulation,  with  costs. 

Gray,  O'Brikn,  Haight,  Landon,  Cdllen  and  Wkrnkb, 
JJ.,  concur. 

Order  affirmed. 


Charles  J.  Kussell,  Respondent,  v.  Jambs  E.  Bbiogs,  Appel- 
lant,  Impleaded  with  An'-'thor. 

165   50ol 

171    402  Contract  —  Part  Performance  of  Contract  Void  under  Statctb 

OF  Frauds  —  When  Insufficient  to  authorize  Decree  of  Specific 
Performance.  An  oral  contract  that,  whenever  specified  real  property 
should  be  sold,  the  vendor  would  pay  to  a  real  estate  agent  $5,000  in  full 
payment  for  services  theretofore  and  which  thereafter  should  be  rendered, 
and  in  case  the  property  should  be  disposed  of  for  cash,  payment  to  be 
made  in  cash;  but,  if  for  land,  then  such  agent  "should  be  entitled 
therein  at  the  same  time  to  such  a  portion  thereof  as  five  tboufland  dol- 
lars ($5,000)  should  bear  to  its  value,"  although  a  contract  for  the  rendi- 
tion of  services,  is  equally  a  contract  for  the  sale  of  land  or  an  interest  in 
land;  and,  where  the  property  is  subsequently  exchanged  for  other  real 
estate,  the  rendition  of  the  services  called  for  by  the  contract  is  not  such 
a  part  performance  thereof  under  the  Statute  of  Frauds  as  will  authoriee 
a  court  of  equity  to  decree  a  specific  performance  of  its  provisions,  since 
the  value  of  the  services  rendered  may  be  recovered  in  an  action  at  law. 
Russell  V.  BHggs,  12  App,  Div.  634,  reversed. 

(Argued  October  30,  1900;  decided  February  5,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  29,  1896,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Walter  S.  Subbell  for  appellant.     The  contract  was  an 
oral  contract  for  the  conveyance  of  an  interest  in  land,  and 
was,  therefore,  void  under  the  Statute  of  Frauds,  and  tlie  plain 
tiff  has  no  right  to  a  judgment  decreeing  a  specific  perform 
ance  thereof.     (Browne  on  Statute  of  Frauds  [3d  ed.],  268, 
274 ;  Burlingame  v.  Burlingame^  7  Cow.  92 ;  King  v.  Brown, 
2  Hill,  485  ;  Henning  v.  Miller,  83  Hun,  403 ;  66  Hun,  688 
Van  Valkenburg  v.  Croffut,  15  Hun,  147 ;  De   Vinney  v 
Corey,  23  K  Y.  S.  R  308 ;  127  N.  Y.  655 ;  Gooding  v.  Brown, 
85  Hun,  148;  Slevin  v.  Wallace,  64  Hun,  288;  144  N.  Y 
635 ;  Gooley  v.  Lobdell,  153  N.  Y.  596 ;  82  Hun,  98 ;  MiUer 
V.  Ball,  64  N.  Y.  291 ;  Ladd  v.  Stevenson,  43  Hun,  541 
112  K  Y.  325.) 

Judson  A.  Gibson  for  respondent.  The  contract  or  agree- 
ment made  between  Briggs  and  Russell,  as  found  by  the  trial 
court,  is  not  within  the  Statute  of  Frauds.  {Sanford  v.  Nor- 
ris,  4  Abb.  Ct.  App.  Dec.  144 ;  Dodge  v.  Welhnan,  1  Abb. 
Ct.  App.  Dec.  512 ;  Bahcoch  v.  Read,  99  N.  Y.  609 ;  Trap- 
hagen  v.  Burt,  67  N.  Y.  30 ;  Ostramder  v.  Snyder,  73  Itun, 
378 ;  148»K  Y.  757 ;  Cheater  v.  Bickerson,  54  N.  Y.  1 ;  Getty 
V.  Devlin,  54  N.  Y.  403  ;  BisseU  v.  Harrington,  18  Hun,  81 ; 
Johannes  v.  Martian,  22  App.  Div.  561 ;  Todd  v.  Weber,  95 
N.  Y.  181.)  There  was  such  a  performance  of  the  contract 
or  agreement  made  between  Russell  and  Briggs  on  the  part 
of  Mr.  Russell,  the  promisee,  that  even  if  the  contract,  not 
being  in  writing,  was  originally  within  the  statute,  it  was 
taken  out  of  its  effect  and  is  enforceable  by  a  court  of  equity 
in  the  nature  of  specific  performance.  (2  R.  S.  135,  §  10 ; 
Canda  v.  Totten,  157  N.  Y.  281 ;  liya^i  v.  Dox,  34  N.  Y. 
307;  Zawry  v.  Tew,  3  Barb.  Ch.  407 ;  1  Beach  on  Mod.  Eq. 
Juris.  §  84;  Kinco/id  v.  Kincaid,  85  Hun,  141 ;  157  N.  Y. 
715 ;  Pa/wling  v.  Pawling,  86  Hun,  502 ;  150  N.  Y.  574 ; 
Jeremiah  v.  Pitcher,  26  App.  Div.  402 ;  Rhodes  v.  Rhodes, 
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3  Sandf.  Oh.  279 ;  Cooper  v.  Monroe^  77  Hun,  1 ;  Wetmare 
V.  White,  2  Gaines  Cas.  109  ;  Molina  v.  Brown,  4  N.  Y.  403.) 
A  snit  in  equity  may  be  maintained  to  compel  a  specific  per- 
formance of  a  contract  to  convey  or  enforce  a  claim  against 
real  property,  although  the  plaintiff  has  another  and  adequate 
remedy  at  law  upon  the  agreement.  {Baumann  v.  PinchMy^ 
118  K  Y.  612;  Beach  on  Mod.  Eq.  Juris.  §  597;  Broion  v. 
Jiaff,  5  Paige,  236  ;  Crary  v.  Smith,  2  N.  Y.  60 ;  Totjon  of 
Mentz  V.  Cooh,  108  K  Y.  504 ;  Ostrander  v.  Weber,  114  N. 
Y.  95  ;  Beach  on  Mod.  Eq.  Pr.  §  13.)  The  granting  of  relief 
by  way  of  specific  performance  of  a  verbal  contract  for  an 
interest  in  real  property  is  in  the  discretion  of  the  equity  trial 
court,  and  where  it  is  granted  without  violating  any  fixed 
rule  of  equity,  the  discretion  is  not  reviewable  in  the  Court 
of  Appeals.  {Dunck^l  v.  Dunckel.  141  N.  Y.  427 ;  2?.  M. 
L.(&L  Co.  V.  Cook,  159  N.  T.  6 ;  MiUs  v.  D.  F.  L  Co.,  125 
N.  Y.  294.)  The  defendant  appellant  having  failed  to  plead 
an  adequate  remedy  at  law,  waived  his  rights  and  submitted 
his  case  to  a  court  of  equity,  and  cannot  be  heard  to  com- 
plain. {N'ickerson  v.  C  M.  Co,,  35  App.  Div.  Ill ;  Otuhee 
V.  City  of  New  York,  42  App.  Div.  37 ;  Lough  v.  Out&r- 
hridge,  143  K  Y.  271.) 

CuLLEN,  J.  This  action  was  brought  to  compel  the  defend- 
ant to  convey  to  the  plaintiff  a  certain  interest  in  real  estate 
in  Niagara  county,  or  in  default  thereof  to  pay  the  plaintiff 
the  sum  of  $5,000  in  monej'  in  specific  performance  of  an  oral 
contract,  by  which  the  defendant  agreed  to  compensate  the 
plaintiff  for  certain  services  rendered  by  the  latter.  The 
answer  of  the  defendant  put  in  issue  the  alleged  contract  and 
pleaded  the  Statute  of  Frauds.  The  court  at  Special  Term 
found  that  the  plaintiff  rendered  services  to  the  defendant, 
who  was  the  owner  of  the  Brackett  House  in  the  city  of 
Rochester,  as  a  real  estate  agent  in  superintending  exten- 
sive alterations  and  repairs  in  the  building  on  said  prem- 
ises, and  procuring  tenants  therefor  and  collecting  the  rents 
of  the  same ;  and  that  in  consideration  of  said  services  already 
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rendered  and  the  agreement  of  the  plaintiff  to  continue  the 
same,  and  to  assist  in  endeavoring  to  find  a  purchaser  for 
said  property,  the  defendant  agreed  orally  that  "When- 
ever tlie.said  Brackett  House  property  should  be  sold  or 
disposed  of,  whether  through  the  instrumentality  of  said 
Russell  or  otherwise,  he  would  pay  to  the  said  plaintiff, 
Charles  J.  Russell,  the  sum  of  live  thousand  dollars  ($5,000)  in 
full  payment  for  the  services  which  had  theretofore  and  which 
should  thereafter  be  rendered  by  the  said  Russell  in  and  con- 
cerning the  said  Brackett  House  property ;  and  it  was  further 
agreed  by  the  said  Briggs  that  in  case  the  consideration  for 
the  said  Brackett  House  building,  above  the  mortgage  incum- 
brance, should  be  cash,  then  the  said  sum  of  five  thousand 
dollars  ($5,000)  should  be  paid  to  the  said  Russell  by  the  said 
Briggs  in  cash,  but  if  the  consideration  therefor  should  be 
land,  then  the  said  Russell  should  be  entitled  therein  at  the 
same  time  to  such  a  portion  tl^ereof  as  five  thousand  dollars 
($5,000)  should  bear  to  its  value."  It  was  further  found  that 
the  plaintiff  performed  the  terms  of  the  agreement  on  his 
part ;  that  the  defendant  exchanged  the  Brackett  House  prop- 
erty for  certain  real  estate  in  Niagara  county  ;  that  the  plain- 
tiff demanded  of  defendant  the  payment  of  the  sura  of  five 
thousand  dollars  ($5,000),  or  that  he  convey  to  him  (plaintiff) 
an  interest  in  the  land  for  which  the  Brackett  House  was 
exchanged  equal  in  value  to  the  sum  of  five  thousand  dollara 
($5,000) ;  and  that  the  defendant  refused  to  comply  with  said 
demand.  The  court  thereupon  decreed  that  the  defendant 
convey  to  the  plaintiff  one  hundred  and  twenty-three  undi- 
vided one-thousandth  parts  of  the  real  estate  obtained  by  the 
former  in  exchange  for  the  Brackett  House,  the  court  having 
found  that  such  interest  was  worth  the  sum  of  five  thousand 
dollars  ($5,000).  The  Appellate  Division,  for  reasons  to  which 
it  is  unnecessary  to  refer,  reduced  the  plaintiff's  interest  to 
one  thousand  eleven-thousand-and-seventh  parts  and  aflirmed 
the  decree  below  as  modified. 

The  only  question  presented  on  this  appeal  is  the  objection 
of  the  appellant  that  the  contract,  so  far  as  it  provided  for  a 
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transfer  of  land  in  payment  of  the  plaintiflPs  services,  was 
void  under  tlie  Statute  of  Frauds,  and  tliat  the  perform- 
ance by  the  plaintiff  was  insufficient  to  authorize  the  court 
to  decree  specific  performance  by  the  defendant  under 
the  exception  of  the  statute  that  "  nothing  in  this  title  con- 
tained shall  be  construed  to  abridge  the  powers  of  courts 
of  equity  to  compel  the  specific  performance  of  agreements 
in  cases  of  part  performance  of  such  agreements."  (2  R.  S. 
[Ist  ed.]  p.  135,  §  10.)  It  is  true  that  this  is  a  contract  for  the 
rendition  of  services,  but  it  is  clear  tliat,  so  far  as  it  has  been 
enforced  by  the  courts  below,  it  is  equally  a  contract  for  the 
sale  of  lands  or  an  interest  in  lands.  Every  executory  con- 
tract must  have  a  consideration,  and  unless  it  is  given  in 
advance  the  consideration  of  such  contracts  is  the  reciprocal 
covenants  of  the  parties.  It  makes  no  difference  which  cove- 
nant is  first  specified  in  the  contract.  An  agreement  to  render 
services,  and  in  consideration  therrfor  to  convey  lands,  is 
exactly  the  same  agreement  as  one  to  sell  lands  and  to  pay 
therefor  in  services.  No  partnerehip  between  the  parties  was 
created,  for  the  plaintiff  was  not  to  share  in  any  profit  or  loss 
that  might  be  incurred  on  the  sale  of  the  Brackett  house  prop- 
erty; nor  can  the  sale  of  that  property  be  considered  as 
creating  a  fund  in  which  the  plaintiff  was  entitled  to  share- 
He  was  not  to  receive  any  aliquot  proportion  of  or  interest  in 
that  which  the  defendant  might  realize  on  the  disposition  of 
the  property,  but  the  specific  sum  of  five  thousand  dollars  in 
money,  if  the  property  was  sold  for  money,  or  in  land,  if  the 
property  was  exchanged,  which  the  complaint  and  findings 
allege  that  the  defendant  agreed  to  pay  him.  We  are,  there- 
fore, relegated  to  the  question  as  to  the  sufficiency  of  the 
plaintiff's  performance  to  bring  the  case  within  the  exception 
of  the  statute  quoted.  Though  this  exception  is  broad  in  its 
terms,  the  class  of  cases  in  which  a  court  of  equity  will  decree 
the  specific  performance  of  a  contract  void  by  the  Statute  of 
Frauds,  and  the  class  in  which  it  will  refuse  such  relief^  have 
long  been  settled  by  authority  in  this  state  and  by  the  decisions 
in  our  sister  states  and  in  England.     The  general  rule  is  that 
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"  The  payment  of  the  consideration  alone,  in  a  case  where  its 
recovery  in  an  action  at  law  would  fully  indemnify  the  party 
paying,  would  not  be  a  sufficient  part  performance "  within 
the  statute.  {Miller  v.  Ball,  64  1^.  Y.  286.  See  Odell  v. 
Montross,  68  N.  Y.  499 ;  Winohell  v.  Winchell,  100  N.  Y.  159  : 
Dunckel  v.  Dunckel,  141  K  Y.  427 ;  Cooley  v.  Lohdell,  153 
N.  Y.  596.)  In  some  of  these  cases  it  was  held  that  spe- 
cific performance  might  be  decreed,  so  it  may  be  said  that 
the  assertion  in  those  cases  of  this  rule  was  merely  dictum. 
Not  so,  however,  of  the  cases  from  the  68th  N.  Y.  and  153d 
N.  Y.  respectively.  In  these  cases  the  determination  of  the 
question  discussed  was  necessary  to  the  decisions  rendered  in 
the  cases  and  those  decisions  proceeded  on  the  rule  declared. 
In  the  latter  case  Judge  Vann  wrote :  "  The  payment  of  the 
consideration  alone  is  not  enough,  although  learned  judges 
differ  as  to  the  reason  for  the  rule.  *  *  *  The  more  gen- 
erally accepted,  and,  on  the  whole,  more  satisfactory  reason, 
however,  is  that,  as  the  purchase  money  can  be  recovered  back 
in  an  action  at  law  and  the  parties  thus  restored  to  their  orig- 
inal position,  the  party  paying  is  not  injured,  no  fraud  is  per- 
petrated upon  him  by  refusal  to  convey,  and  there  is  no  occa- 
sion for  a  resort  to  equity.  But,  whatever  may  be  the  reason 
for  the  rule,  as  said  by  a  recent  author,  '  by  an  unbroken  cur- 
rent of  authorities,  running  through  many  years,  it  is  settled 
too  firmly  for  question  that  payment,  even  to  the  whole 
amount  of  the  purchase  money,  is  not  to  be  deemed  such  part 
performance  as  to  justify  a  court  of  equity  in  enforcing  the 
contract'  (Browne  on  Statute  of  Frauds,  §  461.)"  "A  verbal 
agreement  for  an  exchange  of  lands,  we  have  seen  in  a  former 
chapter,  was  not  binding,  and  the  same  is  undoubtedly  true 
when  the  price  of  the  proposed  conveyance  is  t*  consist  of 
labor  or  services  of  any  kind,  or,  generally,  of  whatever  the  law 
would  regard  as  a  good  consideration.  (Browne  on  Statute 
of  Frauds,  §  271.)"  In  Devinney  v.  Corey  (23  N.  Y.  S.  R. 
308),  which  was  an  action  for  specific  perfoi'mance  of  an 
oral  agreement  to  convey  land,  the  consideration  of  which  was 
services  rendered,  a  specific  performance  was  denied.  Judge 
64 


506  EussBLL  V,  Bbigos.  [Feb., 

Dissenting  opinion,  per  Parker,  Gh.  J.  [Vol.  165. 

DwiGHT,  writing  for  the  General  Term  of  the  fifth  depftrt- 
ment,  said  :  "  Indeed,  we  think  there  has  been  no  case  in  this 
state  in  which  specific  performance  of  such  a  contract  has 
been  decreed  on  the  ground  of  part  performance  when  entry 
into  possession  has  not  constituted  a  leading  feature  of  the 
part  performance  relied  upon."  This  case  was  afiSrmed  by 
the  Second  Division  of  this  court  without  opinion  in  127  N.  T. 
655.  The  result  of  our  own  research  among  the  decided  cases 
is  the  same  as  that  reached  by  Judge  Dwiqht.  While  there 
might  arise  a  case  in  which  the  services  were  of  so  singnlar 
character  and  the  relation  of  the  parties  so  peculiar  that  an 
action  at  law  for  tlie  value  of  the  services  would  not  compen- 
sate the  party,  no  such  case  is  now  before  us.  There  would 
aeem  no  difficulty  in  the  plaintiff  establishing  the  value  of  the 
services  and  under  the  complaint  herein  recovering  it  in  this 
action.  In  Canda  v.  Totten  (157  N.  T.  281)  this  court  made 
no  innovation  upon  the  law  as  it  had  previously  obtained  in 
this  state.  The  decision  was  well  within  the  adjudicated  cases. 
It  was  not  a  case  resting  on  payment  of  the  consideration  alone, 
but  the  plaintiff  had  paid  taxes,  insurance  and  interest  on  mort- 
gages and  had  received  the  rents  collected  from  the  property. 
She  was  practically  in  possession  through  her  tenants,  and  this 
performance  of  the  agreement  and  acceptance  thereof  by  the 
defendant  was  held  to  take  the  case  out  of  the  statute. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  final  award  of  costs. 

Parker,  Cli.  J.  (dissenting).  The  counsel  for  the  respond- 
ent urges  that  the  agreement  underlying  this  controversy  is 
not  in  contravention  of  the  Statute  of  Frauds,  and  cites  a 
number  of  authorities  that  he  insists  fully  support  his  position. 
As  I  am  of  opinion,  however,  that  the  plaintiff's  judgment 
should  in  any  event  be  sustained,  I  shall  assume  in  the  discus- 
sion of  the  first  proposition,  but  for  the  purpose  of  argument 
only,  that  the  agreement  is  repugnant  to  the  Statute  of  Frandsj 
but  it  by  no  means  follows  that  because  of  such  fact  this 
judgment  is  not  abundantly  supported.     For  it  has  long  been 
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a  favorite  head  of  equity  jurisprudence  to  grant  relief  by  way 
of  specific  performance  to  parties  to  an  agreement  who  have 
performed  in  part,  the  reason  being  that  otherwise  one  party 
might  be  enabled  to  practice  a  fraud  upon  the  other,  and  thus 
it  would  sometimes  happen  that  a  statute  intended  to  prevent 
fraud  would  operate  to  secure  to  the  dishonorable  party  to  an 
oral  contract  the  fruits  of  fraud.  In  Story's  Equity  Juris- 
prudence (at  §  759)  it  is  said  :  "  In  the  next  place,  courts  of 
equity  will  enforce  a  specific  performance  of  a  contract  within 
the  statute  where  the  parol  agreement  has  been  partly  carried 
into  execution.  The  distinct  ground  upon  which  courts  of 
equity  interfere  in  cases  of  this  sort  is  that  otherwise  one 
party  would  be  able  to  practice  a  fraud  upon  the  other,  and  it 
could  never  be  the  intention  of  the  statute  to  enable  any  party 
to  commit  such  a  fraud  with  impunity.  Indeed,  fraud  in  all 
cases  constitutes  an  answer  to  the  most  solemn  acts  and  convey- 
ances, and  the  objects  of  the  statute  are  promoted,  instead  of 
being  obstructed,  by  such  a  jurisdiction  for  discovery  and 
relief.  And  where  one  party  has  executed  his  part  of  the 
agreement,  in  the  confidence  that  the  other  party  would  do  the 
same,  it  is  obvious  that  if  the  latter  should  refuse,  it  would  be 
a  fraud  upon  the  former  to  suffer  this  refusal  to  work  to  his 
prejudice."  While  in  Pomeroy  on  Specific  Performance  (at 
§  30)  it  is  stated  that  "  By  far  the  most  numerous  and  import- 
ant species  of  contract  contained  in  this  class  are  those  which 
being  void  at  law,  under  the  Statute  of  Frauds,  have  been  part 
performed  by  the  plaintiff,  and  will,  therefore,  be  wholly  exe- 
cuted in  specie  at  his  suit  and  for  his  benefit  by  courts  of 
equity.  The  theory  upon  which  equity  proceeds  in  adminis- 
tering its  specific  remedy  in  such  cases  is,  that  the  defendant 
having  permitted  the  plaintiff  to  treat  the  agreement  as  bind- 
ing and  to  do  positive  acts  based  upon  such  assumption,  it 
would  be  a  fraud  in  him  to  repudiate  his  undertaking  and  to 
set  up  the  statute  as  an  obstacle  in  the  way  of  its  completion. 
The  doctrine  is  most  frequently  applied  to  contracts  for 
the  sale  of  land  wliich  have  been  part  performed  by  the 
purchaser.    *    *    *" 
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Browne  in  bis  work  on  the  Statute  of  Frauds,  preliminarily  to 
a  discussion  of  the  cases,  with  a  view  of  ascertaining  when 
courts  of  equity  will  enforce  the  performance  of  contracts  that 
are  in  terms  repugnant  to  the  statute,  says :  "  The  correct  view 
appears  to  be  that  equity  will  at  all  times  lend  its  aid  to  defeat 
a  fraud  notwithstanding  the  Statute  of  Frauds ;  and  upon  this 
simple  ground  it  is  believed  that  the  many  decisions  in  equity, 
which  it  is  now  our  duty  to  examine,  will  be  found  substan- 
tially to  rest."     (§  438.) 

Viner  claims  that  the  first  case  in  which  any  equitable  excep- 
tion to  the  Statute  of  Frauds  appears,  occurred  in  Lord  Not- 
tingham's time  and  arose  out  of  a  verbal  agreement  for  an 
absolute  conveyance  of  land  and  for  a  defeasance  to  be  exe- 
cuted by  the  grantee,  who,  having  obtained  the  conveyance, 
refused  to  execute  the  defeasance,  and  invoked  to  his  aid  the 
Statute  of  Frauds;  but  his  plea  was  overruled  and  he  required 
to  execute  a  defeasance  according  to  his  agreement.  (5  Viner, 
Abr.  523.)  From  that  day  to  this  courts  of  equity  have  wisely, 
because  in  the  interest  of  justice,  exercised  this  power,  until  at 
last  a  great  variety  of  oral  contracts  that  have  been  so  far  per- 
formed as  to  make  their  successful  repudiation  work  wrong 
to  one  set  of  the  parties,  have  been  adjudged  to  be  within  the 
protecting  arm  of  equity.  Occasionally  the  strictly  l^al,  as 
distinguished  from  the  broader  equitable,  view  has  been  taken 
of  cases  so  near  to  the  border  line  separating  contracts  that 
will  be  enforced  by  equity  from  those  to  which  it  refuses  its 
aid,  as  to  make  it  doubtful  whether  their  proper  place  was 
not  on  the  other  side  of  the  line  ;  and  in  all  pioneer  cases  the 
party  perpetrating  a  fraud  in  reliance  upon  ^.he  protection  of 
the  statute,  has  tried  to  persuade  the  court  that  as  no  case 
precisely  like  it  can  be  found  in  which  equity  has  granted 
relief,  the  letter  of  the  statute,  rather  than  the  principles  of 
equity,  should  prevail  in  its  disposition.  Despite,  however, 
this  ever-recurring  contention,  the  number  of  cases  of  specific 
performance  has  multiplied  in  every  jurisdiction  where  the 
principles  of  our  equity  jurisprudence  have  sway.  That  it 
has  frequently  occurred  that  the  exercise  of  this  jurisdiction 
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by  courts  of  equity  lias  proved  of  great  value  in  the  adminis- 
tration of  justice,  is  not  only  known  of  all  men,  but  it  has  been 
expressly  recognized  by  legislative  enactment.  The  language 
of  the  title  of  the  Revised  Statutes  relating  to  fraudulent  con- 
veyances and  contracts  relating  to  lands,  is  :  "  Nothing  in  this 
title  contained  shall  be  conctrued  to  abridge  the  powers  of 
courts  of  equity  to  compel  the  specific  performance  of  agree- 
ments in  cases  of  part  performance  of  such  agreements."  (2 
R.  S.  [Ist  ed.]  p.  135,  §  10.)  In  declaring  its  intention  not 
to  interfere  with  this  well-recognized  head  of  equity,  the  legis- 
lature most  strongly  manifested  its  approbation  of  those  decrees 
of  equity  requiring  performance  notwithstanding  the  statute, 
where  the  situation  of  the  parties  had  been  so  far  changed  by 
the  action  of  one  or  both  under  an  agreement,  as  to  result  in 
injury  to  the  one  and  an  unmerited  benefit  to  the  other,  unless 
relieved  from  the  statute.  The  doctrine  has  been  invoked  and 
applied  in  many  interesting  cases  in  our  jurisdiction  from 
among  which  the  following  are  taken  :  Malina  v.  Brown  (4 
N.  Y.  403) ;  Ryan  v.  Dox  (34  N.  Y.  307) ;  Lohdell  v.  Loh- 
deU  (36  N.  Y.  327) ;  Parsell  v.  Stnjker  (41  N.  Y.  480.) ;  Free- 
man V.  Freeman  (43  N.  Y.  34) ;  Miller  v.  Ball  (64  N.  Y. 
286);  Winchell  v.  Winchell  (100  N.  Y.  159);  Bunckel  v. 
Bunckel  (141  N.  Y.  427)  ;  Young  v.  Overhaugh  (145  N.  Y. 
158);  Canda  v.  Totten  (157  N.  Y.  281). 

But  in  other  jurisdictions,  and  in  at  least  one  case  in  this 
state  {OdeU  v.  Montroas,  68  IST.  Y.  499),  it  has  been  held 
that  even  full  payment  of  the  consideration  for  the  purchase 
of  land,  in  pursuance  of  an  agreement  repugnant  to  the  Statute 
of  Frauds,  may  not  entitle  the  party  making  sucli  payment  to 
specific  performance.  And  the  doctrine  has  been  asserted  in 
at  least  four  other  cases  where  the  disposition  of  the  case  did 
not  turn  upon  that  point.  {Miller  v.  Ball,  64  X.  Y.  286 ; 
WilUihell  V.  Winchell,  100  N".  Y.  159 ;  BuncJcel  v.  Bunckel, 
141  N.  Y.  427 ;  CooUy  v.  Lohdell,  153  N.  Y.  596,)  In  two 
of  those  cases  specific  performance  was  granted,  while  in  the 
last  the  action  was  not  for  specific  performance  at  all,  but  was 
brought  on  the  common-law  side  of  the  court  where  the  power 
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does  not  exist  to  relieve  a  party  from  the  operation  of  the 
statute.  That  there  may  be  no  doubt  whatever  as  to  the 
absolute  accuracy  of  this  statement,  attention  is  called  to  the 
fact  that  the  record  discloses  that  in  the  complaint  the  plain- 
tiff alleged  that  his  ancestor  was  the  equitable  owner  and 
entitled  to  a  conveyance  of  certain  real  property  reasonably 
worth  the  sum  of  $4,500  ;  that  the  defendant  sold  the  prop- 
erty and  received  that  amount  therefor  in  money  or  securities, 
"  which  money  and  securities  he  received  to  the  use  of  this 
plaintiff,  the  successor  in  interest  of  said  Olive  Y.  Lobdell  as 
hereinbefore  set  forth."  The  thirteenth  paragraph  of  the 
complaint  alleged  the  receipt  of  the  avails  by  Gideon  Lobdell 
and  that  he  "  was  at  the  time  of  his  decease  indebted  to  this 
plaintiff,  as  the  successor  in  interest  of  the  said  Olive  Y.  Lob- 
dell, in  the  sum  of  $4,500  and  interest  *  *  *."  The 
com}>laint  contains  no  prayer  for  relief,  but  instead  a  demand 
in  this  language :  "  Wherefore,  the  plaintiff  demands  judg- 
ment against  the  defendant  for  the  sum  of  $4,500  and  interest 
thereon  from  January  31st,  1892."  The  case  came  on  for 
trial  before  a  court  and  a  jury  without  a  suggestion  from  the 
beginning  to  the  end  of  the  trial  that  the  case  was  on  the 
equity  side  of  the  court.  When  the  plaintiff  rested  defend- 
ant moved  for  a  dismissal  of  the  complaint  on  six  different 
grounds,  but  there  is  not  a  hint  in  any  one  of  them  that  the 
defendant  in  making  the  motion  had  discovered  that  the  plain- 
tiff supposed  he  was  asking  the  aid  of  a  court  of  equity  nor 
is  there  anything  in  the  record  to  suggest  that  the  plaintiff's 
counsel  entertained  any  such  idea.  The  motion  to  dismiss  was 
granted  and  it  was  that  record  which  was  brought  to  this 
court. 

It  must  follow  that  whatever  may  have  been  said  in  the 
opinion,  the  court  did  not  decide  that  had  the  plaintiff  broqght 
his  action  in  time  he  would  not  have  been  entitled  to  equitable 
relief,  for  no  such  question  was  before  the  court.  The  court 
decided  that  the  defense  of  the  Statute  of  Limitations  was 
made  out  and  it  also  discussed  that  question.  It  also  decided 
that  the  defense  of  the  Statute  of  Fj*auds  was  established,  as 
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it  properly  shonld  have  done,  and  discussed  that  question,  but 
it  oould  not  decide  whether  equity  might  have  relieved  the 
plaintiff  from  the  operation  of  the  statute  had  timely  suit 
been  brought  for  that  purpose,  as  no  suit  was  brought  on  the 
equity  side  of  the  court  for  such  or  any  other  purpose. 

The  reason  assigned  for  refusing  specific  performance  in 
such  a  case,  is  that  the  purchaser  may  have  his  money  back 
and  that,  hence,  there  is  no  room  for  the  application  of  the 
principle  upon  which  courts  of  equity  decree  specific  per- 
formance to  prevent  fraud.  In  other  words,  as  equity  only 
compels  the  performance  of  contracts  void  under  the  Statute 
of  Frauds,  for  the  purpose  of  preventing  that  statute  from 
being  made  an  instrument  by  which  one  party  to  such  a  con- 
tract may  defraud  the  other  party  to  it,  it  follows  that  it  will  not 
Eud  a  party  who  can  get  back  all  that  he  has  .paid,  for  he  is  in 
nowise  defrauded.  But  it  does  not  necessarily  follow  that  in 
all  cases  the  mere  right  to  recover  back  a  part  or  the  whole  of 
the  purchase  money  paid  under  an  oral  contract  for  the  pur- 
chase of  lands,  will  save  harmless  the  party  making  the  pay- 
ment, for  the  party  contracting  to  sell  may  be  insolvent,  and 
both  able  and  willing  to  put  his  property  beyond  the  reach  of 
execution  by  the  time  the  oral  purchaser  shall  have  obtained 
judgment.  In  such  a  case  it  is  obvious  that  the  effect  of 
compelling  an  oral  purchaser  of  lands  to  resort  to  an  action  at 
law  would  be  to  deprive  him  of  the  money  that  he  had  paid 
in  the  purchase  of  the  property,  and  thus  the  Statute  of 
Frauds  would  enable  the  other  party  to  the  oral  agreement  to 
perpetrate  a  fraud  upon  such  piirchaser,  and  it  is  to  prevent 
3uch  an  outcome,  as  we  have  seen,  that  equity  lends  its  aid. 
Indeed,  it  is  only  for  such  purpose  that  equity  has  enforced 
the  specific  performance  of  contracts  contravening  the  Stat- 
ute of  Frauds. 

It  would  seem  to  follow  that  in  enforcing  specific  perform- 
ance in  a  case  where  an  action  at  law  to  recover  back  the 
moneys  paid  would  not  in  fact  save  harmless  the  purchaser, 
the  court  would  be  fully  supported  by  the  principle  which  lies 
at  the  foundation  of  the  remedy  afforded  by  equity.     It  may 
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be  said  that  no  case  can  be  found  in  this  jnrisdiction,  in  which 
equity  has  decreed  specific  performance,  where  the  only  act 
upon  the  part  of  tlie  plaintiff  was  to  pay  the  purchase  money ; 
but  while  this  is  true,  it  may  also  be  said  that  we  have  not 
been  able  to  find  any  reported  case  in  which  it  has  been  made 
to  appear  to  a  court  of  equity  that  the  failure  or  refusal  of 
specific  performance  would  operate  to  deprive  the  purchaser 
from  securing  a  return  of  the  money  that  he  had  paid  over  on 
the  promise  of  the  other  party  to  convey  lands.  We  have 
then  a  case  where  a  court  of  equity,  unchained  by  precedent, 
is  called  upon  to  determine  whether,  within  the  principles 
upon  which  it  has  exercised  jurisdiction  in  actions  for  specific 
performance  of  contracts  void  under  the  Statute  of  Frauds,  it 
will  create  an  exception  to  the  general  rule  that  such  contracts 
will  not  be  enforced  where  the  party  may  be  fully  protected 
by  a  return  of  the  money  that  he  has  paid,  and  it  cannot  be 
doubted  that  those  principles,  to  which  we  have  already 
referred  in  this  opinion,  call  for  a  determination  that  specific 
performance  in  such  a  case  should  be  had.  It  is  not  an 
argument  against  the  assertion  of  a  dnty  to  decree  specific 
performance  in  a  given  case  to  say  that  there  is  no  precedent 
for  it ;  for  we  have  already  seen  that  many  contracts  have 
l)een  enforced  by  equity  that  could  not  have  been  conceived 
of  when,  in  Lord  Nottingham's  time,  the  court  first  decreed 
specific  performance  of  a  verbal  agreement  by  a  grantee,  to 
execute  a  defeasance  of  lands  conveyed  to  him  by  the  grantor; 
and  still  other  cases  will  arise  in  the  course  of  time,  not  cov- 
ered by  the  facts  of  a  preceding  case,  in  which  the  application 
of  the  principles  upon  which  equity  has  so  far  decreed  specific 
performance,  will  require  it  to  make  still  further  decrees  of 
that  character. 

While  this  court  has  never  been  called  upon,  so  far  as  I  am 
able  to  discover,  to  pass  upon  the  precise  question  that  we  are 
considering,  it  has  received  the  attention  of  the  court  in  at 
least  three  cases.  In  Malins  v.  Brown  (4  N.  Y.  403),  Gabd- 
NKR,  J.,  said :  "  It  is  said  that  the  payment  of  money  may 
not  take  the  contract  out  of  the  statute.     This  may  be  consid- 
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ered  as  an  unsettled  question  where  the  contract  is  for  the 
sale  of  land.  It  has  been  decided  both  ways  in  England. 
(13  Ves.  461,  n.  1,  Sumn.  ed. ;  3  Atk.  1 ;  (JUncm  v.  Cooke^ 
1  Sch.  ife  Lef .  40.)  In  Wetmore  v.  White  (2  Cai.  Cas.  in  Err. 
109)  it  was  assumed  that  payment  of  the  consideration  entitled 
the  party  to  a  specific  performance.  The  reason  assigned  by 
those  who  deny  that  payment  of  the  consideration  is  in  equity 
a  part  performance,  is  that  the  money  may  be  recovered  back 
and  the  party  reinstated  in  his  former  condition.  This  reason, 
which  has  been  deemed  unsatisfactory,  has  no  application  to 
this  case." 

This  case  was  brought  to  the  attention  of  the  court  in  Dygert 
V.  Remerschnider  (32  N.  Y.  629),  and  at  page  643,  Potter,  J., 
after  referring  to  the  expression  of  Judge  Gardner,  which 
we  have  quoted,  said,  among  other  things :  "  Payment  alone, 
where  such  payment  is  obtained  by  representations  or  acts 
which  amounted  to  a  fraud  upon  the  party  from  which  pay- 
ment is  obtained,  and  where  the  party  cannot  be  restored  to 
his  or  her  former  conditon,  is  a  sufficient  ground  in  a  court  of 
equity  to  authorize  the  court  to  interfere  and  decree  specific 
performance." 

In  Dunchel  v.  Dunckel  (141  N.  Y.  427)  Judge  Earl  (at 
page  435),  said :  "  We  think  it  is  a  general  rule  to  be  gathered 
from  the  authorities  that  mere  payment  of  the  purchase  price 
of  land  is  not  sufficient  to  authorize  the  specific  performance 
of  a  contract  of  sale,  unless  the  peculiar  circumstances  of  the 
case  be  such  that  an  action  at  law  to  recover  back  the  money 
paid  would  not  give  the  purchaser  an  adequate  remedy." 

Now,  while  it  is  true  that  in  none  of  the  cases  to  which  I 
liave  referred  was  the  question  that  we  have  been  considering 
presented  for  decision,  it  is  quite  apparent  that  the  learned 
judges  writing  the  opinions  had  in  mind  the  possibility  that 
such  a  question  might  be  presented  in  time,  and,  therefore, 
were  careful  to  safeguard  the  question  by  expressions  indi- 
cating the  intention  of  the  court  to  avoid  the  appearance  of 
committing  itself  to  the  doctrine  that  the  Tnere  right  to  main- 
tain an  action  at  law  for  the  recovery  back  of  the  purchase 
66 
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money  paid  on  an  oral  contract,  should  in  all  cases  be  the  only 
remedy  of  a  party  to  whom  conveyance  was  refused  after  full 
payment  —  a  right  which  miglit  have  no  pecuniary  value 
whatever,  owing  to  the  irresponsibility  of  the  seller. 

If  the  views  so  far  expressed  be  sound,  it  would  seem  to 
follow  that  while  it  is  the  general  rule  that  coui-ts  of  equity 
will  not  decree  specific  performance  where  the  purchaser  may 
get  back  the  money  that  he  has  paid  and  thus  suffer  no  injury, 
an  exception  to  that  rule  exists  where  the  facts  proved  justify 
the  trial  court  in  determining  that  a  judgment  for  the  recovery 
of  money  would  not  operate  to  return  to  him  the  money  that 
he  has  in  good  faith  paid  upon  the  oral  agreement  to  purchase, 
and  that  in  such  case  to  prevent  him  from  being  made  a 
victim  of  fraud,  a  court  of  equity  may  enforce  specific 
performance. 

In  this  case  the  plaintiff  brought  his  action  on  the  equity 
side  of  the  court,  alleging  that  by  virtue  of  an  oral  agreement 
between  him  and  the  defendant,  in  pursuance  of  which  he 
had  made  full  performance,  lie  was  entitled  to  a  conveyance 
from  the  defendant  of  an  undivided  interest  in  certain  lands 
and  praying  that  the  defendant  be  compelled  to  specifically 
perform  his  part  of  the  agreement.  The  answer  of  the  defend- 
ant denied  the  agreement  alleged  in  the  complaint  and  set  np 
the  Statute  of  Frauds,  but  did  not  allege  that  the  plaintiff  had 
an  adequate  remedy  at  law.  The  case  coming  on  for  trial 
before  the  court  on  the  equity  side  thereof,  the  making  of  the 
contract  as  alleged  in  the  complaint  was  found,  and  also  full 
performance  thereof  on  the  part  of  the  plaintiff  (which  con- 
sisted in  the  rendition  of  services),  together  with  a  failure  of 
performance  on  the  part  of  the  defendant,  and  it  was  decreed 
that  the  defendant  should  convey  a  certain  undivided  interest 
in  the  lands  to  the  plaintiff.  This  decree  was  unanimously 
aflSrmed  at  the  Appellate  Division,  and  it  follows  that  if  it  be 
true,  as  claimed  by  the  appellant,  that  the  payment  of  five 
thousand  dollars  to  the  plaintiff  would  save  him  from  all  loss 
by  reason  of  the  contract  with  the  defendant,  the  Supreme 
Court,  in   both  branches  thereof,  must   be   deemed  to  have 
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reached  the  conclusion  that  only  through  the  medium  of 
specific  performance  could  the  plaintiff  be  saved  from  loss  by 
reason  of  the  services  rendered  under  the  oral  contract. 

The  discussion  so  far  has  proceeded  upon  the  assumption 
that  the  contention  of  the  appellant  that  the  plaintiff  could 
have  recovered  five  thousand  dollars  in  an  action  at  law  is 
well  founded.  As  I  read  the  contract,  however,  it  admits  of 
no  such  construction.  The  agreement  provided  that  the  plain- 
tiff shonld  render  certain  services  in  putting  the  Brackett 
House  building,  owned  by  the  defendant,  into  a  tenantable 
condition,  and  to  assist  the  defendant  in  endeavoring  to  find  n 
purchaser,  and  it  further  provided  that  in  consideration  of  tlio 
rendition  of  certain  specified  services  by  tlie  plaintiff,  the 
defendant  agreed  to  pay  him  five  thousand  dollars  in  cash,  if 
the  premises  should  be  sold  for  cash ;  but  if  the  consideration 
should  be  land,  "then  the  said  Russell  should  be  entitled 
therein  at  the  same  time  to  such  portion  thereof  as  five  thou- 
sand dollars  should  bear  to  its  value."  Now,  the  Brackott 
House  building  was  not  sold  for  cash,  but  was  exchanged  for 
certain  real  estate.  Under  the  terms  of  the  contract,  there- 
fore, the  plaintiff  is  not  entitled  to  five  thousand  dollars  in 
cash,  but  is  "  entitled  therein,"  that  is,  in  the  land,  to  such  a 
portion  thereof  as  five  thousand  dollars  shall  bear  to  its  value. 
Unless  then  this  contract  be  specifically  performed,  it  is  not  at 
all  certain  that  the  plaintiff  can  even  recover  judgment  in  the 
sum  that  it  was  agreed  he  should  receive  for  his  services,  to 
say  nothing  of  the  difficulties  that  might  attend  the  collection 
of  the  judgment,  for  in  an  action  at  law  he  could  not  recover 
upon  the  contract,  but  could  recover  tlie  value  of  his  services 
upon  a  quantum  meruit  only,  which  might  be  found  to  be  a 
much  smaller  sum  than  that  which  the  parties  agreed  the 
plaintiff  should  receive  for  the  services  that  he  agreed  to  and 
did  render.  The  Supremo  Court  was,  therefore,  justified  in 
reaching  the  conclusion  that  only  through  specific  performance 
could  the  plaintiff  be  saved  from  possible  injury  by  the  other 
party  to  the  oral  agreement. 

There  is  still  another  view  upon  which  this  judgment  can 
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be  aflSrmed.  In  consideration  of  the  full  performance  by  the 
plaintiff,  the  defendant  agreed  to  pay  to  him  five  thonsand 
dollars  in  cash  if  the  premises  should  be  sold  for  cash,  but  if 
the  consideration  should  be  land,  "  then  the  said  Russell  should 
be  entitled  therein  at  the  same  time  to  such  a  portion  thereof 
as  five  thousand  dollars  should  bear  to  its  value."  Now,  this 
means  that  the  defendant  either  would  convey  to  the  plaintiff 
such  agreed  portion  of  the  land  accepted  as  the  consideration 
for  the  Brackett  House  building,  or  would  take  title  to  the 
plaintiff  for  such  agreed  portion.  And  it  means  the  latter  as 
clearly  as  the  former,  and  much  more  so  if  the  former  method 
would  be  void  under  the  Statute  of  Frauds,  since  the  parties 
cannot  be  presumed  to  have  intended  to  make  a  void  contract 
when  they  used  terms  which  could  import  a  valid  contract. 
Of  the  two  possible  constructions  we  must  adopt  the  valid 
one,  which  is,  that  the  defendant  agreed  to  take  title  to  the 
plaintiff  for  an  interest  in  the  lands  accepted  as  the  considera- 
tion for  the  sale  of  the  Brackett  House  property,  equal  to  the 
agreed  portion  therein,  and  not  having  done  so,  is  construc- 
tively guilty  of  a  fraud  and  holds  the  title  to  such  agreed  por- 
tion as  trustee  ex  maleficio.  He,  therefore,  was  properly 
decreed  to  convey  it  to  the  plaintiff.  {Cauda  v.  ToUen,  157 
N.  Y.  281.) 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  O'Brien  and  Werner,  JJ.,  concur  with  Cullen,  X, 
for  reversal ;  Haioht  and  Landon,  JJ.,  concur  with  Parker, 
Ch.  J.,  for  affirmance. 

Judgment  reversed,  etc. 
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1.  Constitutional   Law  —  License   Fees   are   Public  Moneys  —  )  173  •210 
Appropriation  to  Private  Corporation  —  Chapter  448,  Laws  op 

1896,  Unconstitutional.  Chapter  448  of  the  Laws  of  189C,  providing 
that  every  person  who  owns  or  harbors  dogs  within  the  limits  of  any  city 
having  a  specified  population  in  which  there  exists  or  may  thereafter 
exist  an  incorporated  society  for  the  prevention  of  cruelty  to  animals, 
shall  procure  a  yearly  license  for  each  animal  and  pay  the  sum  of  one 
dollar  therefor  to  such  society;  that  dogs  not  licensed  according  to  the 
provisions  of  the  act  shall  be  seized,  and  if  not  redeemed  within  forty - 
eight  hours,  destroyed  or  otherwise  disposed  of  at  the  discretion  of  the 
society,  and  that  the  license  fees  are  to  be  used  by  the  society  towards 
defraying  the  costs  of  carrying  out  the  provisions  of  the  statute  and 
maintaining  a  shelter  for  iDst,  strayed  or  homeless  animals,  ''and  for  its 
own  purposes,"  so  far  as  it  compels  the  owners  of  dogs  to  pay  license 
fees  to  such  society  for  the  purposes  prescribed  therein  is  unconstitutional, 
since  such  license  fees  are  public  moneys  within  the  meaning  of  the  Con- 
stitution (Art.  VIII,  §§  9,  10,  14),  and  their  appropriation  to  a  society, 
organized  by  the  voluntary  action  of  individuals  alone,  is  a  gift  of  public 
moneys  to  or  in  aid  of  an  association,  corporation  or  private  undertaking. 

2.  Grant  op  an  Exclusive  Privilege  and  Immunity.  Since  the  • 
statute  for  the  incorporation  of  such  societies  permits  the  incorporation  of 
but  one  society  in  a  county,  the  act  in  question,  so  far  as  it  empowers  such 
society  to  appropriate,  harbor  and  keep  dogs  without  paying  any  license 
fee,  while  every  other  citizen  is  obliged  to  pay  such  license  fee,  is  uncon- 
stitutional because  it  grants  an  exclusive  privilege  and  immunity  forbid- 
den by  the  Constitution.    (Art.  Ill,  §  18.) 

Fox  V.  MoJiawk  <fe  II,  R,  Humane  Society,  25  App.  Div.  26,  affirmed. 

(Argued  November  18,  1900;  decided  February  5,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  14,  1898,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term,  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

G.  B.  Wellington  for  appellant.  Chapter  448  of  the  Laws 
of  1896  is  a  valid  exercise  of.  the  police  power  of  the  state. 
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Points  of  counsel.  [Vol.  165. 

(Const.  N.  Y.  art.  10,  §  2 ;  Den  ex  dem.  v.  Hdboken  Co,^  18 
How.  [IT.  8.]  272 ;  Davidson  v.  Bd.  AdministratorSy  0  Otto, 
97 ;  Stuart  v.  Pahner,  74  N.  Y.  193 ;  Lawton  v.  Steele,  152 
U.  S.  133 ;  119  N.  Y.  226  ;  Hart  v.  Mayor,  et^.,  9  Wend.  590 
Health  Dej)t.  v.  Rector,  etc..  Trinity  Church,  145  N,  Y.  32 
Dempsey  v.  JST.  Y.  C,  c6  II.  12.  li.  R.  Co.,  146  N.  Y.  290 
Astor  V.  Maijor,  etc.,  62  N.  Y.  567 ;  Matter  of  W^Hiiig,  2 
Barb.  513 ;  People  ex  rel.  v.  Bennett,  54  Barb.  480.)  The 
act  in  question  is  not  invalid  under  article  V,  amendments 
to  United  States  Constitution.  {Sentell  v.  iT.  O.  <&  C.  R 
R.  Co.,  166  U.  S.  698.)  It  is  to  be  presumed  that  chapter 
448,  Laws  of  1896,  is  constitutional.  {Sweet  v.  City  of  Syra- 
cuse, 129  N.  Y.  316 ;  Expcirte  J/ '  Collum,  1  Cow.  550 ;  Rwmey 
V.  People,  19  N.  Y.  55 ;  People  ex  rel.  v.  Albertaon,  55  K.  Y.  50.) 
Chapter  448,  Laws  of  1896,  does  not  impose  a  tax  but  only  h 
license  fee.  {Trustees,  etc.,  v.  Roome,  93  N.  Y.  313 ;  PeopU 
ex  rel.  v.  Murray,  149  N.  Y.  367  ;  Sweet  v.  City  of  Syracuse, 
129  N.  Y.  316.)  Chapter  448,  Laws  of  1896,  is  not  a  private 
or  local  act.  {People  ex  rel.  v.  Sheriff  Kings  County,  13 
Misc.  Eep.  587 ;  PeopU  ex  rel.  v.  N.  cfe  S.  P.  R.  Co.,  86  X. 
Y.  1 ;  People  ex  rel.  v.  Mu,rray,  149  N.  Y.  367 ;  People  ex 
rel.  V.  Squire,  107  N".  Y.  593 ;  Burnharn  v.  Actoii,  35  How. 
Pr.  48;  Eeridia  v.  Ayres,  12  Pick.  344;  S.  M.  Ins.  Co.  v. 
Mayor,  etc.,  8  N.  Y.  253  ;  PeopU  ex  rel.  v.  Briggs,  50  N.  Y. 
553 ;  Astor  v.  A.  Ry.  Co.,  113  N.  Y.  93 ;  Van  Brunt  v.  Tov^n 
ofFlathush,  128  N.  Y.  50 ;  Sweet  v.  City  of  Syracuse,  129  N. 
Y.  331.) 

David  B.  Hill  and  John  L.  CadwaZader  submitted  (by 
leave  of  the  court)  a  brief  in  behalf  of  several  societies  inter- 
ested in  the  questions  involved.  The  provision  for  the 
destruction  of  unlicensed  dogs  does  not  violate  any  clause  of 
the  Constitution.  {Lawton  v.  Steele,  119  N.  Y.  255;  Hart 
V.  Mayor,  etc.,  9  Wend.  589 ;  Rockwell  v.  Nearing,  35  N. 
Y.  308;  Santell  v.  .Y.  0.,  etc.,  R.  R.  Co.,  166  U.  S.  704; 
Ilap^yy  v.  Mosher,  48  X.  Y.  313 ;  Field  v.  City  of  Des 
Moinea^  18  Am.  Kep.  40  ;  People  ex  rel.  v.  Com.  Council,  76 
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N.  Y.  558 ;  Struve  v.  Droge,  62  How.  Pr.  233 ;  Hussell  v. 
Mayor,  etc.,  2  Den.  461 ;  Tat/lor  v.  Plymouth,  8  Mete.  462.) 
The  act  of  1896  is  not  unconstitutional  simply  because  it  vests 
in  the  defendant  society  the  execution  of  certain  police  powers 
of  the  state.  {Peojple  v.  Morris,  13  Wend.  334;  7  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.]',  637 ;  M,  P.  Co.  v.  Zellerbach, 
99  Am.  Dec.  300 ;  Serieca  Nation  v.  John,  16  N.  Y.  Supp. 
40;  Railroad  Camrs.  v.  P.  cfe  O,  C.  P.  Co.,  18  Am.  Eep. 
211 ;  Foster  v.  Fowler,  60  Penn.  St.  27 ;  Lihahitants  of  Rum- 
ford  V.  Wood,  13  Mass.  197 ;  Gra7it  v.  Fancher,  5  Cow.  309.) 

J.  S.  Frost  and  L.  C.  Warner  for  respondent.  The  act  in 
question  is  in  violation  of  article  5  and  article  14,  section  1, 
of  the  amendments  to  the  Constitution  of  the  United  States, 
and  of  article  1,  section  6,  of  the  Constitution  of  the  state  of 
New  York,  as  it  deprives  persons  of  their  property  without 
due  process  of  law  and  without  just  compensation.  {Rook- 
weU  V.  Nearing,  35  N.  Y.  305 ;  People  ex  rel.  v.  Tighe,  9 
Misc.  Eep.  607 ;  Kinge  v.  Hayes,  80  Me.  206 ;  Sham  v.  K&i}r 
nedy,  2  Taylor  [IS".  C],  158  ;  Varden  v.  Mount,  78  Ky.  86 ; 
MuUaly  v.  People,  86  N.  Y.  365  ;  Mayor,  etc.,  v.  Meigs,  1 
MacArthur,  53 ;  Archer  v.  Baertschi,  8  Ohio  C.  C.  12  ;  Lynn 
V.  State,  33  Tex.  Crim.  Rep.  153.)  The  law  is  unconstitutional 
for  the  reason  that  it  authorizes  the  exercise  of  a  power  of  tax- 
ation not  recognized  by  the  Constitution.  {Stuart  v.  Palmer, 
74  K".  Y.  183  ;  Turner  v.  Althaus,  6  Neb.  54 ;  Desty  on  Taxn. 
305  ;  San  Francisco  v.  Z.,  etc.,  Ins.  Co.,  74  Cal.  113 ;  //.  Ins. 
Co.  v.  Augusta,  50  Ga.  530  ;  Cooley  on  Taxn.  572 ;  People  ex 
rel.  v.  Murray,  149  N.  Y.  377;  P.  T.  C.  Co.  v.  Charleston, 
153  U.  S.  692 ;  Weismer  v.  Til.  of  Douglas,  64  N.  Y.  91 ; 
Philadelphia  Assn.  v.  Wood,  39  Penn.  St.  82 ;  Loan  Assn. 
v.  Topeka,  20  Wall.  663 ;  People  ex  rel.  v.  Flagg,  46  N.  Y. 
401.)  This  act  cannot  bo  upheld  under  the  police  power  of 
the  state.  {People  v.  Smith,  108  Mich.  527 ;  Austin  v.  J/wr- 
ray,  16  Pick.  121.)  The  act  is  in  the  nature  of  a  gratuity 
rather  than  within  the  police  power.  {People  v.  Gillso7i,  109 
N.  Y.  389;  Bush  v.  Bd.  of  Suprs.,  10  App.  Div.  542.) 
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OuLLBN,  J.  This  action  was  brought  to  restrain  the  defend- 
ant from  killing,  disposing  of  or  interfering  with  the  plain- 
tiflPs  dogs,  lie  having  refused  to  pay  the  license  fee  prescribed 
by  chapter  448,  Laws  of  1896,  entitled  "  An  act  for  the  pre- 
vention of  cruelty  to  animals  and  empowering  certain  societies 
for  the  prevention  of  cruelty  to  animals  to  do  certain  things." 
The  defendant  was  formed  by  the  consolidation  of  a  society 
for  the  prevention  of  cruelty  to  children  with  one  for  the  pre- 
vention of  cruelty  to  animals  and  was  vested  with  all  the 
powers  of  each  association.  (Chap.  292,  Laws  of  1894.)  The 
defendant  in  its  answer  pleaded  its  corporate  organization  and 
its  power  and  authority  under  the  statute  of  1896,  and  upon 
the  trial  admitted  its  intent  to  seize  the  plaintiffs  dogs  for 
non-payment  of  license  fees.  The  sole  question  involved  in 
the  case  is  the  constitutionality  of  the  provisions  of  this  stat- 
ute. No  objection  has  been  made  to  the  mode  of  procedure 
adopted,  nor  to  the  plaintiflE's  right  to  maintain  the  action  and 
we  shall  raise  none.  The  court  at  Special  Terra  held  the  stat- 
ute valid  and  rendered  judgment  for  the  defendant.  The 
Appellate  Division  reversed  the  judgment  below  and  granted 
a  new  trial,  and  from  the  order  of  reversal  the  defendant  has 
appealed  to  this  court. 

The  statute  of  1896  provides  that  every  person  who  owns 
or  harbors  dogs  within  the  limits  of  any  city  having  a  specified 
population,  in  which  there  exists,  or  may  thereafter  exist,  an 
incorporated  society  for  the  prevention  of  cruelty  to  animals, 
shall  procure  a  yearly  license  for  each  animal  and  pay  the  sum 
of  one  dollar  therefor  to  such  society.  Dogs  not  licensed, 
accoiHling  to  the  provisions  of  the  act,  shall  be  seized  and,  if 
not  redeemed  within  forty-eight  hours,  destroyed  or  otherwise 
disposed  of  at  the  discretion  of  the  society.  The  license  fees 
are  to  be  used  by  the  society  towards  defraying  the  cost  of 
carrying  out  the  provisions  of  the  statute  and  maintaining  a 
shelter  for  lost,  strayed  or  homeless  animals,  "  and  for  its  own 
purposes."  The  learned  Appellate  Division  held  this  legisla- 
tion void  on  two  grounds :  F'u^st^  that  the  direction  for  the 
summary  destruction  or  appropriation  of  the  dog  without  notice 
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to  the  owner  was  taking  the  property  of  such  owner  without 
due  process  of  law.  Second^  that  the  act  assumed  to  vest  in 
the  defendant,  a  private  corporation,  the  execution  of  certain 
police  powers  of  the  state,  and,  in  effect,  to  constitute  it  a  pub- 
lic officer.  We  are  of  opinion  that  the  decision  below  cannot 
be  upheld  on  either  of  these  grounds.  Under  any  circum- 
stances, tliere  is  but  a  qualified  property  in  dogs,  cats  and  simi- 
lar animals,  and,  in  fact,  there  may  be  said  to  be  no  property 
in  them  as  against  the  police  power  of  the  state;  In  Sentell 
V.  New  Orleans  ds  C.  B,  R.  Co.  (166  U.  S.  698)  the  Supreme 
Court  of  the  United  States  upheld  the  constitutionality  of  a 
statute  of  the  state  of  Louisiana  which  provided  that  no 
dog  should  be  entitled  to  the  protection  of  the  law  unless 
it  should  have  been  placed  on  the  assessment  rolls,  and  that 
the  owner  should  not  recover  for  injuries  done  to  the  dog 
in  any  civil  action  beyond  the  value  fixed  by  him  on  the 
assessment  roll,  which  statute  was  challenged  as  depriving 
the  owner  of  property  without  due  process  of  law  in  contra- 
vention of  the  14th  amendment  of  the  Federal  Constitution. 
In  the  opinion  there  delivered  will  be  found  a  review  of  tlie 
common  law  on  the  subject  of  dogs  and  of  the  legislation  of 
the  various  states  and  the  decisions  of  the  state  courts  on  the 
same  subject.  Such  legislation  and  decisions  are  in  substan- 
tial harmony.  In  Blair  v.  Forehand  (100  Mass.  136)  a  stat- 
ute authorizing  the  summary  destruction  of  dogs  not  licensed 
and  collared  according  to  the  provisions  of  the  statute,  was 
held  valid  and  constitutional.  ,  It  was  there  said  :  ''  Dogs  have 
always  been  held  by  the  American  courts  to  be  entitled  to  less 
legal  regard  and  protection  than  more  harmless  and  useful 
domestic  animals."  In  Morewood  v.  Wahefield  (133  Mass. 
240)  a  statute  which  authorized  any  person  to  kill  a  dog  which 
had  no  collar  on,  even  though  licensed,  was  upheld.  The 
decisions  in  Morey  v.  Broion  (42  N.  II.  373) ;  Tenney  v.  Leixz 
(16  Wis.  566) ;  Mitchell  v  iYilUums  (27  Irul.  62) ;  Ex  parte 
Cooper  (3  Tex.  App.  489; ;  Jenkins  v.  Ballantyne  (8  Utah. 
246),  are  to  the  same  effect.  Nor  is  the  rule  in  this  state  dif- 
ferent. In  MtdlaZy  v.  People  (86  N.  Y.  365)  it  was  held  that 
66 
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dogs  are  the  subject  of  larceny,  the  decision  proceeding  on  tlie 
ground  that  the  Revised  Statutes  had  changed  the  common-law 
rule  to  the  contrary  and  recognized  dogs  as  property  by  pro- 
viding for  their  taxation.  But  the  proposition  that  there  is 
property  in  a  dog  as  against  a  wrongdoer,  is  very  different 
from  the  proposition  that  an  owner  has  the  same  right  of 
property  in  a  dog  as  against  the  police  power  of  the  state 
which  he  has  in  useful  domestic  animals.  The  same  title  of 
the  Revised  Statutes  that  directed  the  taxation  of  dogs  (Title 
17,  chap.  20,  part  1)  authorized  any  person  to  kill  a  dog  so 
taxed  unless  the  tax  was  paid  within  five  days  after  demand 
(§  6)  or  any  dog  which  he  might  see  chasing,  worrying  or 
wounding  any  sheep.  (§  15.)  This  last  provision  was  but  a 
re-enactment  of  previous  legislation.  (1  R.  L.  169,  §§  1  and 
7.)  Summary  confiscation  of  this  character,  without  judicial 
process,  would,  in  the  case  of  domestic  animals  such  as  horses, 
oxen  and  the  like,  even  though  those  animals  were  trespass- 
ing, be  unconstitutional  {Rockwell  v.  Nearing,  35  N.  Y. 
302);  but  the  legislation  regarding  dogs,  though  it  has 
stood  on  the  statute  books  for  nearly  a  century,  has  never  been 
questioned.  Nor  if  the  statute  is  not  condemned  for  other 
reasons  do  we  think  it  presents  a  case  of  the  delegation  of 
governmental  power  to  a  private  corporation.  As  unlicensed 
dogs  have  been  so  long  subject  to  destruction  by  every  person, 
the  authority  given  to  the  ofticers  or  agents  of  the  defendant 
to  kill  such  dogs  is  neither  greater  nor  less  than  that  conferred 
on  other  citizens. 

We  think,  liowever,  that  the  statute  is  unconstitutional  so 
far  as  it  requires  the  owner  of  a  dog  to  pay  a  license  fee  to  the 
defendant  for  its  own  use.  In  People  ex  rel.  Einsfeld  v. 
Murray  (149  N.  Y.  374)  the  question  was  as  to  the  validity 
of  the  Liquor  Tax  Law,  which  w^as  assailed  as  directing  an 
appropriation  of  public  money  for  local  purposes,  and  as  not 
having  been  passed  by  a  two-thirds  vote  of  the  legislature,  as 
required  by  section  20,  art.  Ill  of  the  Constitution  of  the 
state.  The  statute  was  upheld  on  the  ground  that  the  term 
"  public  money  "  was  used  in  this  section  of  the  Constitution 
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in  the  narrow  restricted  sense  of  meaning  money  of  the  state 
at  large  in  contradistinction  from  moneys  raised  for  local 
governmental  purposes.  Judge  Andrews  in  delivering  the 
opinion  in  that  case  wrote  of  license  fees :  "  In  a  strict  and 
accurate  sense  they  were  public  moneys.  No  exaction  can  be 
lawfully  made  of  a  citizen  by  way  of  tax,  impost  or  excise, 
except  under  authority  of  the  Legislature,  and  the  product  of 
such  imposition  is  public  money."  The  correctness  of  this 
doctrine  is  too  clear  to  be  questioned.  The  appropriation  of 
public  money  for  otlfer  than  strictly  governmental  purposes  and 
its  expenditure  through  other  than  official  channels,  have  been 
most  carefully  Umited  by  article  VIII  of  the  Constitution. 
By  section  9  it  is  prescribed :  "  Neither  the  credit  nor  the 
money  of  the  state  shall  be  given  or  loaned  to  or  in  aid  of 
any  association,  corporation  or  private  undertaking.  This 
section  shall  not,  however,  prevent  the  legislature  from 
making  such  provision  for  the  education  and  support  of  the 
blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to  it 
may  seem  proper."  By  section  10,  "  No  county,  city,  town 
or  village  shall  hereafter  give  any  money  or  property,  or 
loan  its  money  or  credit  to  or  in  aid  of  any  individual,  asso- 
ciation or  corporation.  *  *  *  This  section  shall  not 
prevent  such  county,  city,  town  or  village  from  making 
such  provision  for  the  aid  or  support  of  its  poor  as  may  be 
authorized  by  law."  Section  14  provides :  "  Nothing  in  this 
Constitution  contained  shall  prevent  the  Legislature  from  mak- 
ing such  provision  for  the  education  and  support  of  the  blind, 
the  deaf  and  dumb,  and  juvenile  delinquents,  as  to  it  may  seem 
proper;  or  prevent  any  county,  city,  town  or  village  from 
providing  for  the  care,  support,  maintenance  and  secular 
education,  of  inmates  of  orphan  asylums,  homes  for  dependent 
children  or  correctional  institutions,  wliether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and 
villages"  for  these  purposes  "may  be  authorized,  but  shall 
not  be  required  by  the  Legislature."  By  this  comprehensive 
enumeration  of  money  of  the  state,  of  a  county,  city,  town 
and  village,  it  is  plain  that  the  Constitution  meant  to  include 
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all  public  moneys  whicli  are  raised  in  any  manner  throughout 
the  state  as  an  exaction  from   the  citizen  by  the  taxing  or 
licensing  power    of    government.      Pecuniary  penalties  for 
offenses  are  not  imposed  under  either  the  taxing  or  licensing 
power  of  the  state,  and  probably  would  not  fall  within  these 
constitutional  restrictions  as  to  public  money.     So  little  vested 
right  of  property  is  there  in  a  penalty  that  in  a  civil  case  it 
may  l)e  taken  away  by  the  repeal  of  the  statute  at  any  time 
before  judgment  (Cooley's  Constitutional  Limitations,  p.  383; 
People  ex  rel,  Fleming  v.  Livingston^  6  Wendell,  526)  and 
in  criminal  cases  also  by  pardon.     Authority  to  apply  public 
moneys  for  educational  purposes  is  given  in  other  sections  of 
the  Constitution.     If  the  appropriation  to  the  defendant  of 
license  fees  prescribed  by  this  statute  is  a  gift  of  money  to,  or 
in  aid  of  an  association,  corporation  or  private  undertaking, 
then  it  is  in  conflict  with  the  constitutional  provision  cited.    It 
is  not  necessary  to  determine  whether  these  license  fees  are  to 
be  regarded  as  the  money  of  the  city  or  the  money  of  the  state. 
If  money  of  the  city,  only  permissive  legislation  empowering 
its   appropriation   is  authorized   by  the  Constitution;  if  it 
is   the  money   of  the   state,  it   does    not  come   within   the 
exception    to   the   constitutional    inhibition,    to  wit,    "  Pro- 
vision for  the  education  and  support  of  the  blind,  the  deaf 
and  dumb  and  juvenile  delinquents."     It  is  contended,  how- 
ever, that  the  defendant,  though  a  corporation  organized  by 
the  voluntary  acts  of  individuals,  is  a  "  subordinate  govern- 
mental agency,'*  and  that  an  appropriation  of  money  to  its  use 
is  but  an  appropriation  of  money  for  the  support  of  the  gov- 
ernment and  not  within  the  constitutional  restrictions.     If  it 
were  necessary  for  the  disposition  of  this  case,  agreeing  with 
the  view  of  the  learned  Appellate  Division  I  certainly  should 
deny  the  right  of  the  legislature  to  vest  in  private  associations 
or  corporations  authority  and  power  affecting  the  life,  liberty 
and  property  of  the  citizens,  except  that  of  eminent  domain,  to 
be  exercised  for  a  public  purpose  and  the  management  and  con- 
trol of  reformatory  institutions  to  which  persons  may  be  com- 
mitted by  the  judicial  or  other  public  authorities.    There  may 
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be  other  exceptions,  but  they  do  not  occur  to  me.  Of  course, 
the  state  or  any  of  its  subdivisions  may  employ  individuals  or 
corporations  to  do  work  or  render  service  for  it ;  but  the  dis- 
tinction between  a  public  officer  and  a  public  employee  or 
contractor  is  plain  and  well  recognized.  {People  ex  rel.  Per- 
cival  V.  Cra/riy  164  N.  Y.  167 ;  Meechem  on  Public  Officers, 
§  2.)  I  do  not  base  my  judgment  exclusively  on  the  view 
that  a  corporation  cannot  take  an  oath  of  office,  for  the  acts 
of  the  corporation  must  be  done  by  agents  who  are  natural 
persons.  In  many  cases  the  legislature  has  created  corpora- 
tions from  boards  of  public  officers.  My  chief  objection  is 
that  the  corporations  are  private  in  the  sense  that  they  proceed 
from  the  voluntary  action  of  individual  citizens  alone  (in  many 
cases  it  is  not  necessary  that  the  members  of  the  c(»rporation 
should  be  citizens),  that  the  agents  or  officers  of  the  corpora- 
tion are  appointed  such  by  the  corporators  and  that  if  such 
tigents  are  invested  by  virtue  of  their  agency  alone  with  the 
power  of  public  officers,  it  is  in  substance  devolving  the  choice 
of  public  offices  on  a  few  of  the  citizens,  and  possibly  persons 
not  citizens,  while  under  the  Constitution,  all  public  officers 
must  be  elected  or  appointed  by  other  public  authorities  and 
thus  trace  their  title  to  power  and  authority  either  immediately 
or  mediately  back  to  the  people.  (See  Ames  v.  Port  Iluron^ 
etc,y  Co.,  11  Mich.  139 ;  State  v.  Kennon,  7  Ohio  St.  547 ;  State 
ex  rel.  Clark  v.  Stanley ^  66  N.  Carolina,  59.)  But  if  we  assume 
that  the  legislature  can  create  and  has  created  this  defendant 
"a  subordinate  governmental  agency-'  to  assist  in  the  enforce- 
ment of  the  criminal  laws  relative  to  cruelty  to  animals,  still 
that  assumption  will  not  establish  the  proposition  that  the 
devotion  of  these  license  fees  is  to  a  governmental  purpose. 
It  cannot  be  said  to  be  compensation  for  services  done  in  the 
destruction  of  the  dogs,  for  the  amount  of  money  received  is 
in  inverse  proportion  to  the  services  rendered.  If  licenses 
w^ere  taken  out  for  all  the  dogs,  there  would  be  no  dogs  to  be 
killed  and  the  defendant  would  receive  the  money  without 
service.  While,  if  none  of  the  dogs  was  licensed,  all  would 
be  subject  to  destruction  and   the  defendant  would  obtain 
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nothing  for  its  services.  But  the  defendant  is  not  required 
to  kill  unlicensed  dogs.  It  may  dispose  of  them  as  it  sees 
fit,  and,  therefore,  retain  them.  It  is  empowered  by  the  stat- 
ute to  apply  the  license  moneys  to  maintaining  a  shelter  for 
lost,  strayed  or  homeless  animals,  which  would  include  the  very 
dogs  seized  for  non-payment  of  the  license.  I  cannot  see  why 
under  this  statute  the  defendant  may  not  maintain  a  kennel 
of  the  largest  description  in  which  to  retain  dogs  for  its 
pleasure  or  from  which  to  sell  dogs  for  its  profit.  It  seems  to 
me  idle  to  argue  tiiat  such  a  work  is  governmental  or  that  a 
corporation  engaged  in  discharging  it  is  pro  toMto  "  a  subor- 
dinate governmental  agency."  It  is  contended  that  the  statute 
was  enacted  to  exterminate  homeless,  wandering  or  diseased 
dogs,  which  may  be  a  source  of  great  danger  to  life  and  healthy 
If  the  statute  prescribed  action  appropriate  to  effect  such 
result,  the  work  directed  to  be  done  in  pursuance  of  it  might 
be  well  termed  governmental  and  a  very  different  question 
presented.  The  legislation  before  us  we  think  destitute  of 
any  such  feature.  It  is  but  an  exaction  of  money  or  prop- 
erty from  one  citizen  and  its  appropriation  to  another  for  its 
private  use.  Such  is  not  a  valid  exercise  of  taxing  power. 
(Cooley  on  Taxation,  572 ;  Weismer  v.  Village  of  Douglas^ 
64  N.  Y.  91 ;  Loan  Association  v.  Tojpeka,  20  Wall.  655.) 
We  are  of  opinion,  therefore,  that  the  statute,  so  far  as  it  com- 
pels the  owners  of  dogs  to  pay  license  fees  to  the  defendant 
for  the  purposes  prescribed  in  the  statute,  is  an  unauthorized 
appropriation  of  public  moneys,  and  is  in  conflict  with  the 
Constitution. 

We  are  of  further  opinion  that  the  statute,  so  far  as  it 
empowers  the  defendant  to  appropriate,  harbor  and  keep  doge 
without  paying  any  license  fee,  while  every  other  citizen  is 
obliged  to  pay  such  license  fee,  is  the  grant  of  an  exclusive 
privilege  and  immunity  forbidden  by  section  18,  article  III  of 
the  Constitution.  The  law  for  the  incorporation  of  societies 
of  the  character  of  this  defendant  permits  the  incori>oration 
of  but  one  society  in  a  county.  Therefore,  the  defendant  Ib 
the  only   person,  natural  or  artificial,  who  can   keep   dogs 
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without  paying  a  license.  Doubtless  the  legislature  might 
discriminate  between  different  breeds  of  dogs  and  provide 
tliat  certain  breeds  should  not  be  harbored  within  the  state, 
while  others  it  could  suffer  to  be  kept.  It  might  subject  the 
keeping  of  dogs  to  restrictions  which,  by  reason  of  their  con- 
ditions, might  in  practice  discriminate  as  to  the  right  to  keep 
dogs.  If  this  classification  was  fairly  adapted  to  the  destruc- 
tion of  vicious  dogs  or  dogs  of  a  vicious  breed,  or  to  keeping 
dogs  under  such  conditions  as  to  prevent  their  endangering 
the  persons  or  health  of  tlie  members  of  the  commu- 
nity, it  would  be  a  valid  exercise  of  the  police  power  and 
justifiable.  But  under  the  law  before  us  no  distinction  is 
made  between  the  breeds  or  individual  characters  of  dogs,  nor 
as  to  the  manner  in  which  dogs  may  be  restrained  and  kept. 
The  defendant  can  keep  any  dog  it  sees  fit,  and  is  not  required 
to  pay  anything  for  the  privilege.  No  one  else  in  the  com- 
munity can  keep  a  dog  without  paying  a  dollar  a  year  for  the 
privilege,  to  say  nothing  of  the  fact  that  he  is  compelled  to 
pay  that  dollar  to  the  defendant.  We  think  this  an  exclusive 
privilege  condemned  by  the  Constitution. 

The  views  we  have  expressed  are  not  inconsistent  with  the 
recent  decision  in  this  court  in  People  ex  rel.  State  Bd, 
Charities  v.  New  York  Society  for  the  Prevention  of 
Ci-vbelty  to  Children  (161  N.  Y.  233).  In  that  case  the  only 
question  before  the  court  was  whether  the  defendant  was 
an  institution  of  "  charitable,  eleemosynary,  correctional  or 
reformatory"  character  within  the  nomenclature  of  section 
II,  article  VIII  of  the  Constitution,  and,  therefore,  subject 
to  the  visitation  of  the  state  board  of  charities,  a  question  not 
at  all  involved  in  this  case.  Nor  is  the  result  reached  in  con- 
flict with  the  decision  in  Trxiateea  of  Exempt  Firemen^ a  Benevo- 
lent Fund  V.  lioome  (93  N.  Y.  313),  in  which  the  validity  of 
an  appropriation  of  a  percentage  of  the  premiums  received 
by  foreign  fire  insurance  companies  to  the  relief  of  exempt 
firemen  was  upheld.  The  decision  in  tliat  case  proceeded  on 
the  ground  that  the  volunteer  tire  department  for  more  than 
a  hundred  years  had  been  a  recognized  agency  of  the  munic- 
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ipal,  government,  and  that  an  appropriation  of  money  to  the 
benevolent  fund  of  the  firemen  was  but  a  recognition  of  the 
obligation  due  from  the  state  to  the  members  of  the  depart- 
ment for  tlieir  services.  Judge  Finch  there  said  :  "  The  pre- 
cise relation  of  these  firemen  to  the  municipality  and  the 
state  it  is  not  easy  to  describe.  They  were  not  civil  or  public 
officers  within  the  constitutional  mee^ning  {People  v.  Pinckney, 
32  N.  Y.  392),  and  yet  must  be  regarded  as  the  agents  of  the 
municipal  corporation.  Their  duties  were  public  duties ;  the 
service  they  rendered  was  a  public  service  ;  their  appointment 
came  from  the  common  council  and  was  evidenced  by  the 
certificate  of  the  city  officers ;  they  were  liable  to  removal  by 
the  authority  which  appointed  them  ;  and  were  intrusted  with 
the  care  and  management  of  the  apparatus  owned  by  the  city. 
They  were,  at  least,  a  public  body,  and,  perhaps,  are  best 
described  as  a  subordinate  governmental  agency."  It  must 
be  admitted  that  the  status  of  these  firemen  was  somewhat 
anomalous,  and  the  description  formulated  by  Judge  Finch, 
**  subordinate  governmental  agency,"  was  doubtless  the  best 
characterization  of  it.  But  the  case  must  not  be  considered 
as  authority  for  the  doctrine  that  the  administration  of  govern- 
ment generally  can  be  confided  to  "  subordinate  governmental 
agencies  "  in  the  sliape  of  corporations  or  associations.  One 
vital  distinction  between  the  fire  department  and  the  defend- 
ant is  this  :  As  to  the  former,  membership  in  the  department 
as  well  as  its  discipline  and  management  were  at  all  times  sub- 
ject to  the  control  and  regulation  of  the  common  council  of  the 
city ;  while  membership  in  the  defendant  may  be  accorded  or 
withheld  at  its  pleasure,  and  the  management  of  the  corporation 
and  the  selection  of  its  officers  is  wholly  vested  in  the  corporators. 

The  order  granting  a  new  trial  should  be  affirmed  and  judg- 
ment absolute  rendered  for  plaintiff  on  the  stipulation,  with 
costs. 

Parker,  Ch.  J.,  O'Brien,  Haight  and  Werner,  JJ.,  con- 
cur ;  Gray,  J.,  concurs  on  second  ground  stated  in  opinion  • 
Landon,  J.,  not  sitting. 

Ordered  accordingly. 
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John  J.  Mack,  Respondent,  v.  Robert  H.  Anderson,  Appel- 
lant, Impleaded  witli  Others. 

LnnTATioN  OP  Actions— When  Action  op  Foreclosure  is  Barred. 
"Where  the  mortgagor  has  made  no  payments  on  a  mortgage  debt  for 
twenty  years,  payments  thereon  by  grantees  of  a  portion  of  the  premises 
who  have  assumed  the  debt,  do  not  arrest  the  operation  of  the  Statute  of 
Limitations  in  favor  of  the  grantee  of  another  parcel  thereof,  who  has 
not  assumed  the  payment  of  the  mortgage  debt,  and  has  neither  made  nor 
authorized  any  payments  thereon  within  that  time,  and  an  action  to  fore- 
close the  mortgage  as  against  him  is  barred. 

Mack  V.  Anderson,  12  App.  Div.  624,  reversed. 

(Argued  December  18,  1900;  decided  February  5,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  13,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

D,  jP.  Morehouse  for  appellant.  The  Statute  of  Limita- 
tions bars  the  plaintiff's  right  to  sell  the  land  of  Anderson.  It 
was  undisputed  that  neither  Anderson  nor  his  grantor,  or  any 
one  in  his  behalf,  has  ever  paid  anything  on  the  bond  or  mort- 
gage, and  that  twenty-eight  years  had  elapsed  since  they 
became  due  before  this  action  was  commenced.  No  one  can 
make  a  payment  on  an  indebtedness  which  will  operate  as  a 
new  promise  on  the  part  of  the  debtor  or  take  it  out  of  the 
Statute  of  Limitations,  except  the  debtor  or  his  agent  duly 
authorized  so  to  do.  {Kelly  v.  Weler^  27  Ilun,  8 ;  Miller  v. 
Magee^  17  N.  Y.  S.  II.  547.)  Partial  payment  by  one  of  two 
joint  debtors  will  not  revive  the  debt  as  against  the  other. 
{Dunning  v.  Powell,  18  Wky.  Dig.  187;  2  R.  S.  301,  §  48.) 

IF.  H.  Kenyon  for  respondent.     The  Statute  of  Limitations 
is  not  available  to  the  appellant.     {X.  Y,  Z.  Ins.  cJ&  T.  Co, 
G7 
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V.  Coverty  3  Abb.  Ct.  App.  Dec.  350 ;  Murdoch  v.  Watertmn^ 
145  N.  T.  55 ;  Jones  on  Mort.  §§  742.  942  ;  BrincJcerhoff  v. 
Lansing^  4  Johns.  Ch.  65 ;  Bank  of  TJtica  v.  Fvachy  3  Barb. 
Ch.  293  ;  Hill  v.  Beebe,  13  JST.  T.  556  ;  Bahcock  v.  Morw,  19 
Barb.  140.) 

Werner,  J.  This  action  wtis  brought  to  foreclose  a  mort- 
gage given  by  the  defendant  David  D.  Metcalf  to  the  Oswego 
City  Savings  Bank  on  the  6th  day  of  May,  1864,  to  secure  the 
payment  of  $1,300.00  and  interest,  in  one  year  from  the  date 
thereof.  Tlie  mortgage  was  given  as  collateral  security  to  a 
bond  of  the  same  import.  The  lands  mortgaged  are  situated 
in  the  town  and  county  of  Oswego,  state  of  New  York,  and 
consist  of  two  parcels,  the  first  of  wliich  contains  fifty  acres 
and  the  second  twenty-five  acres,  t>oth  being  described  as 
parts  of  subdivision  one  of  lot  number  thirty-three.  This 
bond  and  mortgage  were  transferred  by  various  mesne  assign- 
ments to  the  plaintiff  herein.  On  October  3rd,  1864,  Metcalf, 
the  original  mortgagor,  conveyed  the  twenty-five-acre  parcel 
of  said  lands  to  one  Harmon  Anderson  by  a  warranty  deed 
which  contained  no  reference  to  said  mortgage.  On  Decem- 
ber 19th,  1864,  said  Metcalf  conveyed  the  remaining  fifty 
acres  to  Janette  Goodenoiigh  and  Isaiah  Remington  by  a  war- 
ranty deed  in  which  the  grantees  covenanted  and  agreed  to 
pay  said  mortgage  and  the  debt  thereby  secured  to  said  bank. 
On  November  19th,  1872,  said  Janette  Goodenoiigh  conveyed 
to  William  I.  Remiftgton  an  undivided  one-half  interest  in 
said  fifty  acres  by  a  warranty  deed  in  which  the  grantee 
assumed  and  agreed  to  pay  one-half  of  said  mortgage  and  tie 
debt  thereby  secured.  It  is  unnecessary  to  continue  the  his- 
tory of  the  title  to  said  fifty  acres  further  than  to  say  that  by 
various  fnesne  conveyances  the  title  thereto  vested  in  the 
defendant  Cynthia  Metcalf,  who  was  the  owner  when  thia 
action  was  commenced.  On  April  23rd,  1875,  said  Harmon 
Anderson  conveyed  tlie  twenty-five  acres  above  mentioned  to 
his  son,  the  defendant  appellant  Robert  11.  Anderson,  whb 
was  the  owner  thereof  at  the  time  of  the  trial.     Eliminating 
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from  the  history  of  the  trial  all  that  has  no  bearing  upon  the 
single  question  which  we  propose  to  discuss,  it  appears  that 
the  appellant  Anderson  interposed  an  answer  which,  among 
other  defenses,  set  up  the  defense  of  the  Statute  of  Limita- 
tions. Upon  the  record  before  us  the  other  defenses  referred 
to  present  no  obstacle  to  the  affirmance  of  tlie  judgment  below, 
and  we  shall,  therefore,  not  discuss  them.  Upon  the  defense 
of  the  Statute  of  Limitations  the  following  facts  appear  as 
found  by  the  trial  court  and  affirmed  by  the  Appellate 
Division  :  The  appellant  Anderson  and  his  grantor,  Har- 
mon Anderson,  did  not  assume  to  pay  the  mortgage  debt 
or  any  part  thereof,  and  never  made  any  payments  thereon. 
From  December  19th,  1864,  until  November  19th,  1872, 
Janette  Goodenough  and  Isaiah  Remington,  the  grantees 
in  the  deed  from  Metcalf  in  1864,  paid  all  of  the  interest 
which  accrued  upon  said  mortgage.  In  November,  1872, 
said  Goodenough  conveyed  her  interest  in  said  lands  to 
William  I.  Remington,  who,  from  that  time  until  1882,  paid 
the  full  interest  on  said  mortgage,  the  last  of  sa'id  payments 
being  for  the  interest  which  fell  due  in  1881.  No  other  pay- 
ments of  interest  or  principal  were  ever  made  by  any  one 
except  Metcalf,  the  mortgagor,  who  paid  the  interest  for  the 
years  1889  and  1892.  It  thus  appears  that  from  1864  to  1889, 
a  period  of  twenty-live  years,  the  mortgagor  made  no  pay- 
ments of  either  principal  or  interest,  and  that  the  only  pay- 
ments within  that  time  were  made  by  Goodenough  and  the 
Kemingtons  who,  as  purchasers  of  the  fifty  acres,  had  assumed 
and  agreed  to  pay  the  mortgage  debt.  These  facts  and  find- 
ings present  the  question  v/hether  the  payments  made  by 
Goodenough  and  the  Remingtons,  as  grantees  of  the  fifty 
acres  under  covenants  to  pay  the  mortgage  debt,  operated  to 
keep  that  debt  alive  as  to  Anderson,  the  owner  of  the  twenty- 
five  acres  which  were  free  from  any  covenant  whatever.  The 
period  within  which  an  action  upon  a  scaled  instrument  must 
be  commenced,  after  a  cause  of  action  has  accrued  thereon,  is 
twenty  years.  (Code  Civ.  Pro.  sees.  380  and  381.)  These 
sections  apply  to  an  action  for  tlie  foreclosure  of  a  mortgage. 
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(Acker  v.  Acker,  81  N.  Y.  143.)  Metcalf,  the  mortgagor, 
could  have  kept  alive  the  bond  and  mortgage  by  making  pay- 
ments thereon  within  the  twenty  years,  even  after  he  had  con- 
veyed the  premises.  (lY.  Y.  Life  Ins.  cfe  Trust  Co,  v.  Covert, 
G  Abb.  Pr.  [N.  S.]  154 ;  Hughes  v.  Mioards,  9  Wheat.  489.) 
Such  payments  would  have  bound  all  his  grantees,  because 
they  took  their  title  burdened  with  the  debt,  of  which  they 
had  either  actual  or  constnictive  notice,  or  both.  Goodo- 
enough  and  the  Remingtons  kept  the  debt  alive  as  to  the 
tifty  acres  which  they  owned  by  the  payments  which  they 
made,  respectively,  from  1864  until  1882.  How  did  that  affect 
Anderson,  the  owner  of  the  twenty-five  acres,  who  made 
neither  covenants  nor  payments  ?  Goodenough  and  the  Rem- 
ingtons were  not  the  agents  of  Metcalf,  the  mortgagor  and 
their  grantor.  "  In  the  deeds  to  them  they  covenanted  to  pay 
the  mortgage  debt.  This  covenant  was  one  which  the  mort;- 
gagee  could  enforce.  When  they  paid  the  interest,  they  paid 
it  upon  their  own  covenant,  and  also  to  protect  their  own  title. 
As  between  grantor  and  grantee,  the  grantee  was  the  debtor, 
and  the  grantor  and  mortgagor  was  surety.  Whether  one  was 
the  agent  of  the  other  depends  upon  their  relations  between 
themselves."  As  by  their  assumption  and  covenant  of  pay- 
ment the  grantees  of  the  fifty  acres  agreed  to  pay  the  debt 
they  assumed,  in  paying  it  they  necessarily  acted  for  them- 
selves, and  thus  they  paid  as  principals  and  not  as  agents. 
{Boughton  v.  Harder^  46  App.  Div.  355.)  The  case  last  cited 
followed  the  decision  of  this  court  in  Murdoch  v.  Waterman 
(145  N.  Y.  55),  where  this  court,  speaking  through  Chief  Judge 
Andrews,  laid  down  the  rule  that  a  payment  made  by  the  heirs 
of  the  mortgagor  did  not  arrest  the  operation  of  the  Statute  of 
Limitations  in  favor  of  the  gran'jee  of  a  separate  parcel  of  the 
mortgaged  premises,  who  was  not  related  to  the  mortgagor, 
had  not  assumed  the  payment  of  the  mortgage  debt  and  had 
made  no  payments  within  the  twenty  years.  In  speaking  of 
the  payment  made  by  the  heirs  of  the  mortgagor  the 
learned  judge  said,  "  It  undoubtedly  preserved  the  lien  of  the 
mortgage   upon   the    part    of    the    land    owned    by   them. 
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But  to  give  it  the  further  efficacy  of  continuing  the  lien 
on  the  part  of  the  property  in  which  they  had  no  interest, 
implies  that  they  were  tlie  agents  of  Mrs.  Waterman  (the 
grantee  of  the  other  parcel)  to  renew  the  mortgage  as  to  her, 
a  relation  which  has-  no  support  in  the  evidence.  *  *  * 
Tlie  judgment  below  proceeds  upon  the  doctrine  that  the 
owner  of  one  parcel  of  land  acting  separately  and  independ- 
ently of  the  owner  of  the  other  parcels,  may,  by  payment,  con- 
tinue the  lien  of  the  mortgage  beyond  twenty  years,  not  on  his 
own  parcel  alone,  but  on  all  the  parcels.  He  could  not  do  this 
by  a  written  acknowledgment,  as  such  an  acknowledgment 
must  under  the  statute  be  made  by  a  person  sought  to  be 
charged  thereby,  and  a  payment  by  the  owner  of  one  parcel 
ought  not,  we  think,  to  be  given  any  greater  effect.  It  would 
be  an  admission  of  the  debt,  but  an  admission  stib  modo  affect- 
ing only  the  party  making  it.  The  payment  would  create  no 
personal  liability,  even  against  him.  He  could  not  bind  the 
owners  of  the  other  parcels  by  his  admission,  because  he  would 
neither  in  law  nor  in  fact  represent  them." 

The  language  above  quoted  is  precisely  applicable  to  this 
case.  Neither  Anderson  nor  his  predecessor  in  title  ever 
made  any  payments  upon  the  mortgage  debt,  or  authorized  the 
making  of  payments  by  any  one  else.  The  mortgagor  could, 
of  course,  have  kept  the  debt  alive  as  to  the  Andersons  by 
making  payments  within  the  period  of  limitation,  even  without 
their  knowledge  or  consent.  Such  payments  would  have 
bound  the  Andersons,  not  upon  the  theory  that  the  mortgagor 
was  their  agent,  but  l)ecause  the  latter  was  simply  paying  his 
own  debt  with  which  the  land  of  the  former  was  burdened. 
The  payments  of  Goodenough  and  the  Remingtons  were  of  a 
different  character.  They  paid  under  their  own  covenant  for 
the  benefit  of  their  own  title.  They  were  not  the  agents  of 
Metcalf,  the  mortgagor,  nor  were  they  the  agents  or  privies  in 
title  of  the  Andersons.  Upon  these  facts  the  defense  of  the 
Statute  of  Limitations  as  to  the  defendant  Anderson  was  well 
pleaded  and  proved,  and  he  should  have  had  judgment  in  the 
courts  below. 
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The  judgment  herein  should  be  reversed  in  favor  of  the 
appellant  Anderson,  and  as  to  him  a  new  trial  is  granted,  with 
costs  to  abide  the  event. 

O'Bkien,  IIakhit,  Landon  and  Cullen,  J  J.,  concur; 
Parker,  Ch.  J.  and  Gray,  J.,  dissent. 

Judgment  reversed,  etc. 


Harry  B.  IIollins  et  al..  Doing  Business  as  H.  B.  Holt-i^s 
&  Co.,  Appellants,  v,  Samuel  T.  Hubbard,  Jr.,  et  aio 
Doing  Business  as  Hubbard,  Price  &  Co.,  Respondents. 

1.  CoNTKACT  —  Consideration  —  Promise  to  Deliver  Bills  of  T-iAT>- 
ING.  A  promise  made  by  commission  merchants,  after  written  directioi 
from  the  owner,  to  deliver  "next  week"  bills  of  lading  for  cotton  in  tb^i^ 
possession  to  bankers  upon  whom  he  had  made  a  sight  drafts  -wbich 
was  immediately  honored  in  reliance  upon  such  pronrlse.  Is  wlthcm^  ^°* 
sideration  and  does  not  constitute  a  valid  contract  where  the  coniix**^^^° 
merchants  were  not  informed  of  the  draft  and  of  the  bankers' intention  ^ 
pay  it  before  receiving  the  bills  of  lading. 

2.  Conversion  —  Refusal  to  Deliver  Bills  op  Lading.  Vflx^^^  ^"^ 
written  directions  of  the  owner  to  both  parties  did  not  contempla.*^ 

the  draft  should  be  honored  until  the  delivery  of  the  bills  of  lading*  '°® 
payment  of  the  draft  by  such  bankers  does  not  constitute  them  his  a»si^^^ 
of  the  cotton  with  the  merchants'  consent  so  as  to  charge  the  lattd'    "^^ 
its  conversion  where,  upon  his  insolvency  before  the  time  for  doH^'^^^' 
they  applied  it  upon  their  lien  thereon  for  sums  advanced. 

8.  Estoppel  —  Pailuub  to  Assert  Lien.  Neither  the  promise  of  ^"^^ 
merchants  nor  their  failure  to  notify  the  bankers  of  the  lien  will  C0*^P 
the  former  from  asserting  the  lien  or  denying  the  bankers'  ownersl^'P  ™ 
the  cotton  upon  the  insolvency  of  the  owner,  where  the  merchants  h^^ 
intimation  that  the  bankers  intended  to  pay  the  draft  upon  the  pro***^ 
instead  of  upon  the  security  of  the  bills  of  lading  when  received. 

Hollins  V.  Hubbard,  38  App.  Div.  629,  affirmed. 

(Argued  December  20,  1900;  decided  February  5,  190L) 

Appeal  from  a  judgment  of  the  Appellate  Division  ot 
the  Supreme  Court  in  the  first  judicial  department,  eiite^ 
March  21,  1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  directed  by  the  court. 
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The  complaint  seeks  to  recover  damages  sustained  by  the 
plaintiffs  because  of  the  breach  hy  the  defendants  of  their 
alleged  contract  to  deliver  to  the  plaintiffs  the  bills  of  lading 
of  one  hundred  and  fifty  bales  of  cotton. 

On  and  prior  to  June  27,  1891,  the  plaintiffs  were  copartners 
under  the  firm  name  of  HoUins  &  Company,  doing  business 
in  the  city  of  New  York  as  bankers,  and  the  defendants  were 
copartners  under  the  firm  name  of  Hubbard,  Price  &  Com- 
pany, doing  business  in  said  city  as  commission  merchants, 
warehousemen  and  dealers  in  cotton.  At  the  same  time 
Edward  E.  Green  was  doing  business  as  a  cotton  buyer,  for- 
warder and  shipper  at  Savannah,  Georgia,  under  the  name  of 
Charles  Green's  Son  &  Company.  Prior  to  June  27,  1891, 
Green  had  consigned  to  the  defendants  one  hundred  and  fifty 
bales  of  cotton,  of  the  value  of  $5,896.25.  Green  was  indebted 
to  the  defendants  on  account  of  advances  by  them  to  him  upon 
this  consignment  in  the  sum  of  about  $8,000.  He  was  also 
indebted  to  the  plaintiffs  upon  account  of  their  acceptances  of 
his  drafts  upon  them. 

On  June  25, 1891,  Green  drew  the  following  draft  upon  the 
plaintiffs : 

"  $10,000.  Savannah,  Ga.,  25  June,  1891. 

"  Pay  to  the  order  of  the  National  Bank  of  Savannah  ten 
thousand  dollars,  value  received,  and  charge  to  the  account  of 

"CHARLES  GREEN'S  SON  AND  COMPANY. 
"  To  Messrs.  H.  B.  Hollins  &  Company, 

''  New  York." 

This  he  delivered  to  the  National  Bank  of  Savannah,  which 
indorsed  it  to  the  American  Exchange  National  Bank  of  New 
York  for  collection,  and  forwarded  it  to  the  latter  bank.  Tlie 
latter  bank  presented  it  for  payment  to  the  plaintiffs  on  Sat- 
urday forenoon,  July  27,  1891.  The  plaintiffs  did  not  then 
pay  it,  but  told  the  messenger  of  the  bank  to  call  later  in  the 
day. 

The  same  forenoon  the  plaintiffs  received  from  Green  the 
following  letter : 
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"  Savannah,  25  Junej  1891. 
"  Messrs.  H.  B.  IIollins  &  Co.,  New  York : 

"  Dear  Sirs. —  We  beg  to  advise  our  draft  on  you  favor  the 
National  Bank  of  Savannah,  $10,000,  against  200  B/C  for 
Liverpool  as  per  documents  enclosed,  viz. :  50  B/C  herewith 
and  B  L  &  certiticato  of  insurance  for  150  B/C  to  be  deliv- 
ered to  you  by  Messrs.  Hubbard,  Price  &  Co.,  as  per  order 
lierewith.  Tours,  truly. 

"CHAKLES  GREEN'S  SON  &  CO." 

Inclosed  in  this  letter  was  a  bill  of  lading  for  tlie  50  bales 
of  cotton  therein  mentioned,  and  also  the  following  letter 
addressed  to  the  defendants  : 

"  Savannah,  25th  June^  1891. 

"  Messrs.  Hubbard,  Price  &  Co.,  New  York : 

"  Dear  Sirs. —  Confirming  our  telegram  of  to-day  you  will 
kindly  take  out  B  /L  by  steam  to  Liverpool 
for  SAM 251 

JAL 25 

AMO 25 

TOM 25 

HOX 25 

HON 25^ 

and  deliver  same  to  Messrs.  H.  B.  Hollins  &  Co.,  N.  T. 
Please  have  the  B/L  taken  out  in  our  name  to  order  of  some 
clerk  &  endorsed  in  blank.  Also  please  get  Insurance  Cer- 
tificate from  United  States  Lloyds  (50  Wall  Street)  and  deliver 
same  to  Messrs.  Hollins. 

"  The  remaining  cotton  you  have  of  ours  we  shall  keep  in 
N.  Y.  Yours,  truly, 

"  CHARLES  GREEN'S  SON  &  CO." 

Also  a  bill  of  exchange  of  same  date,  drawn  by  Charles 
Green's  Son  &  Co.  for  £2,000  sterling  at  sixty  days  after 
sight  on  the  Bank  of  Liverpool,  Limited,  Liverpool,  England ; 
it  recited,  "  Drawn  against  150  B/C  (bales  of  cotton)  from 
N.  Y.  to  Liverpool  as  advised,  and  50  B/C  S.  S.  Tallahassee 


.  150  B/Cotton. 
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to  Liverpool  via  N.  Y."  And  also  of  same  date  an  open 
letter  "  To  whom  it  may  concern,"  stating  the  sale  of  the  latter 
bill  of  exchange  drawn  against  the  shipment  of  the  200  bales 
of  cotton,  and  directing  the  application  of  the  bills  of  lading 
and  cotton,  if  the  bills  should  not  be  accepted,  or  if  default  be 
made  in  its  payment.  There  was  also  inclosed  a  certificate  of 
insurance  of  the  50  bales  of  cotton. 

The  plaintiffs  before  paying  tlie  draft  sent  to  the  defendants, 
by  a  messenger,  the  letter  addressed  by  Green  to  them.  The 
defendants  I'etained  the  letter,  and  wrote  the  plaintiffs  as 
follows : 

"  Cotton  Exchange  Building,  ) 

New  Yobk,  Jtme  27,  1891.  ( 
"  Messrs.  H.  B.  Hollins  &  Co. 

"  Present  : 
"  D.  Sirs.  — 160  B/C  referred  to  for  acct  of  Mess  Charles 
Green's  Son  &  Co.  cannot  be  shipped  till  next  week  when  we 
wUl  deliver  to  you  B/L  and  certif.  of  ins.  as  requejted. 
"  Yours  truly, 

"HUBBAED,  PKICE  &  CO., 

«  D.  A.  W." 

Upon  the  receipt  of  this  letter  the  plaintiffs,  the  same  fore- 
noon, paid  to  the  American  National  Exchange  Bank  the  draft 
for  $10,000,  drawn  on  them  by  Green.  Green  failed  the 
following  Monday.  The  defendants  refused  to  deliver  to 
plaintiffs  the  bills  of  lading  for  the  150  bales  of  cotton, 
and  hence  they  could  not  sell  Green's  bill  of  foreign 
exchange,  and  thus  by  defendants'  refusal  lost  the  amount  of 
the  value  of  the  160  bales  of  cotton.  This  they  seek  to  recover 
in  this  action,  and  from  the  judgment  of  the  Appellate 
Division  affirming  the  judgment  entered  upon  the  verdict 
directed  for  the  defendants  by  the  trial  court,  they  bring  this 
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Barry  for  appellants.     The  defendants'  promise  was  based 
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upon  an  adequate  consideration  and  they  are  liable  upon  it 
{Reotorj  etc.y  v.  Teed^  120  N.  Y.  583 ;  Oakley  v.  Boonnany 
21  Wend.  588;  Barrow  v.  Walker,  IG  J.  &  S.  6;  JEarl  v 
Peck,  64:  N.  Y.  596 ;  Worth  v.  Case,  42  K  Y.  362 ;  Seward 
V.  Jackson,  8  Cow.  406 ;  Dunham  v.  JS,  C.  S.  Co.,  33  Can. 
L.  J.  444 ;  Story  on  Agency  [9th  ed.],  §  140d  ;  M.  C,  (&  f. 
Co,  V.  The  Ottumwa  Belle,  78  Fed.  liep.  643 ;  Garretson  v. 
N,  A,  Bank,  39  Fed.  Rep.  163  ;  Knights  v.  Wiffen,  L.  R. 
[5  Q.  B.]  660.)  The  plaintiffs  established  a  prima  facie 
cause  of  action  for  conversion  of  the  specific  bales  of  cottcn 
in  question.  (Benjamin  on  Sales,  §  1 ;  Pars,  on  Cont.  435 ; 
Schouler  on  Bail.  &  Carr.  [2d  ed.]  §  220;  Barse  v. 
Morton,  43  Hun,  479;  De  Forest  v.  Bates,  1  Edw.  Ch. 
394;  Kilpatrick  v.  Dean,  3  N.' Y.  Supp.  60;  Ander- 
son V.  Head,  106  N.  Y.  333 ;  Barher  v.  Lyo7i,  22  Barb.  622; 
Brill  V.  TutUe,  81  N.  Y.  454;  T.  G,  C  Co,  v.  Smith,  110 
N.  Y.  83 ;  Lauer  v.  Dunn,  115  N.  Y.  405 ;  Morton  v.  Nay- 
lor,  1  Hill,  583;  Riker  v.  Curtis,  39  N.  Y.  Supp.  340.) 
Hubbard,  Price  &  Co.  waived  any  right  to  assert  a  lien  against 
the  150  bales  of  cotton.  {Holhrook  v.  Wight,  24  Wend.  169; 
Winter  v.  Coit,  7  N.  Y.  288  ;  Rogers  v.  Weir,  34  N.  Y.  463 ; 
Henry  v.  Brown,  19  Johns.  49 ;  Stebbins  v.  Brv^ce,  80  Va. 
389 ;  //aZ^  v.  J^V^A^/-,  9  Barb.  31 ;  Zabriskie  v.  C,  C  <&  G. 
R.  R.  Co.,  23  How.  [U.  S.]  381 ;  Oma/ta  Br,  Cases,  10  U.  S. 
App.  98 ;  Butler  v.  Cockrill,  36  U.  S.  App.  702 ,  L  T.  <&  S. 
Bank  V.  Arka7isas  City,  40  TJ.  S.  App.  257.) 

William  D,  Guthrie  and  Randolph  Hurry  for  respond- 
ents. No  contract  was  shown.  {Philpot  v.  Gr^ininger,  14 
Wall.  570;  F.  Ins,  Assn,  v.  WiGkha7n,  141  D.  S.  564;  Contr 
pallia  BiWaina  v.  a?.  A,,  etc,  Co,,  146  U.  S.  483 ;  EUis  v. 
Clark,  110  Mass.  389;  Pratt  w.  Iledden,  121  Mass.  116; 
Rogers  v.  f/".  aS'.  Cfe.,  130  Mass.  581 ;  Robertson  v.  Rowell, 
158  Mass.  94;  Kirkpatrick  v.  MuirJiead,  16  Penn.  St.  117; 
Sterne  v.  Bank  of  Vincennes,  79  Ind.  549;  Fe?iotiiUe  v. 
Hamilton,  35  Ala.  319.)  Green's  letter  of  June  twenty-fiftli 
was  not  a  delivery  order,  nor  was  the  defendants'  letter  of 
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June  twenty-seventh  a  warehouse  receipt.  (Anderson  v. 
Jieady  106  N.  Y.  333 ;  Fowler  v.  B.  S,  Bank,  113  N.  Y. 
450;  Terri/  v.  Munger,  121  N.  Y.  161 ;  Droege  v.  A.  <&  0. 
Mfg.  Co.,  163  K  Y.  466.)  No  estoppel  was  estabHshed. 
(  WhUe  V.  Ashton,  51  N.  Y.  280 ;  Pratt  v.  Ano,  7  App.  Div. 
494 ;  Collier  v.  Miller j  137  N.  Y.  332 ;  Muller  v.  Pondir, 
56  N.  Y.  325 ;  Thompson  v.  Simpson,  128  N.  Y.  270 ;  Law- 
rence V.  A.  Nat,  Bank,  54  N.  Y.  432 ;  Anderson  v.  Read, 
106  N.  Y.  333 ;  Knight  v.  Wiffen,  L.  E.  [5  Q.  B.  Div.]  660 ; 
Simm  V.  A,  A.  T.  Co.,  L.  K.  [5  Q.  B.  Div.]  188;  Farm^loi 
V.  Bain,  L.  E.  [1  C.  P.  Div.]  445.) 

Landon,  J.  Green  asked  the  plaintiffs  to  honor  his  sight 
draft  upon  them  "  against  200  bales  of  cotton  for  Liverpool, 
as  per  documents  enclosed,"  among  which  was  Green's  letter 
of  instructions  to  the  defendants,  the  factors  of  Green,  who 
were  in  possession  of  his  150  bales  of  cotton,  having  a  lien 
thereon' for  their  advances  to  him,  and  their  compliance  with 
his  instructions  was  necessary  to  give  the  plaintiffs  the  security 
upon  the  150  bales.  Upon  plaintiffs'  presentation  to  defend- 
ants of  Green's  letter  of  instructions,  the  defendants  did  not 
comply  with  them,  but  promised  in  writing  to  do  so  the  next 
week,  and  were  silent  as  to  their  lien.  Before  the  time  expired 
which  the  defendants  reserved  for  compliance,  Green  became 
insolvent,  and  tlie  defendants  refused  compliance,  and  applied 
the  cotton  upon  their  lien.  The  plaintiffs,  upon  receiving  the 
defendants'  written  promise,  paid  Green's  draft,  and  having 
failed  to  obtain  the  cotton  or  the  bills  of  lading  for  it,  lost  the 
amount  of  its  value.  The  plaintiffs  bring  their  action  against 
the  defendants  to  recover  this  loss. 

They  insist :  (1)  That  the  defendants  made  a  contract  with 
them  to  deliver  to  them  the  bills  of  lading,  and  are  liable  for 
its  breach ;  (2)  that  by  their  acceptance  of  Green's  proposal  and 
payment  of  his  draft  they  became  his  assignees  of  the  cotton 
with  the  defendants'  consent,  and  upon  their  waiver  of  their 
lien,  and,  therefore,  the  defendants  are  guilty  of  a  conversion ; 
(3)  that  the  defendants  are  estopped  by  their  retention  of 
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Green's  letter  of  instructions  and  their  response  to  it,  upon 
which  the  plain tiflfs  paid  Green's  draft,  to  assert  tliat  they  had 
any  lien  npon  the  cotton. 

1.  We  do  not  think  the  defendants  made  a  valid  contract 
to  deliver  to  the  plaintiffs  the  bills  of  lading.     They  concede 
that  if  the  plaintiffs  had  in  any  way  informed  them  of  the  draft 
which  accompanied  the  letter  sent  to  them  through  plaintiffs 
by  Green,  and  of  their  purpose  to  pay  it  against  the  security 
of  the  one  hund»*ed  and  fifty  bales  of  cotton,  the  detriment 
thus  to  result  to  the  plaintiffs  from  the  defendants'  promiae 
to  deliver  the  bills  of  lading,  without  mentioning  their  lien, 
would  have  been  a  sufficient  consideration  to  support  their 
promise    to   deliver ;   but  the   defendants  contend,   and   we 
think  properly,  that  since  no  such  information  was  ffivetv 
them,   they   knew  neither  the  existence  nor  the  nature   ot 
extent  of  any  consideration,  and,  therefore,  could  not  and  did 
not  make  the  promise  to  deliver  because  of   it,  and  hence 
their  promise  to  deliver  the  next  week  was  a  nudum  paoti^''^' 

2.  The  complaint  does  not  charge  conversion ;  but  if    "^® 
should  overlook  that  objection,  it  could  only  be  wrought  owt 
through  estoppel,  which  we  shall  hereafter  consider.    A^p*^'' 
from  the  estoppel,  it  is  plain  from  Green's  letter  of  advicje  to 
the  plaintiffs  and  letter  of  instructions  to  the  defendants,  th^t 
Green  did  not  ask  the  plaintiffs  to  make  payment  of  his  dr**^* 
except  upon  defendants'  delivery  to  them  of  the  bills  of  ItUf* 
ing.     The  minds  of  the  parties,  therefore,  never  met  upo^y  ^ 
transfer  of  title  earlier,  and  although  Green,  having  accept^ 
the  advance,  may  be  held  to  have  accepted  the  modification 
the  plaintiffs  intended,  the  defendants  having  done  nothing  to 
change  Green's  proposal  in  that  respect,  never  assented  to  a 
transfer  of  title  from  themselves,  except  upon  their  delivery 
of  the  bilk  of  lading,  and  hence  they  never  converted  the  plain- 
tiffs' cotton,  but  simply  prevented  their  acquiring  any. 

3.  The  plaintiffs  insist  that  the  defendants'  response,  read 
in  connection  with  Green's  letter  of  instructions,  is  a  repre- 
sentation by  the  defendants  that  the  cotton  was  Green's;  that 
the  defendants  held  it  without  lien  or  charge,  subject  to 
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Green's  instructions  as  contained  in  his  letter;  that  they 
accepted  and  retained  his  order,  and  that  they  would  do  as 
Green  requested,  except  that  they  could  not  ship  the  cotton 
until  the  next  week,  when  they  would  deliver  the  bills  of 
lading  and  certificate  of  insurance  to  the  plaintiflEs,  as  requested ; 
and  that  thus  they  represented  to  the  plaintiffs  in  effect,  "  We 
accept  Green's  order,  and  now  hold  the  cotton  for  you,  treat- 
ing Green's  instructions  henceforth  as  yours,"  and  so  construed 
that  the  plaintiffs  were  justified  in  paying  Green's  draft  upon 
them  upon  the  security  of  the  cotton  in  question,  and  having 
done  so,  the  defendants  are  estopped  from  asserting  any  lien 
upon  the  cotton,  or  from  denying  plaintiffs'  ownership  of  it. 
This  is  obviously  importing  into  the  defendants'  letter  much 
more  than  it  contains.  It  may  be  assumed  that  it  admits  that 
the  cotton  is  Green's ;  that  the  defendants  have  it  in  their 
custody  or  under  their  control ;  that  they  recognize  Green's 
instructions  and  are  willing  to  obey  them,  and  promise  to  do 
so  the  next  week.  Thus  they  admit  Green's  title  and  right  of 
disposition,  and  make  no  mention  of  their  lien,  and  by  impli- 
cation their  promise  to  deliver  the  next  week  is  a  promise  then 
to  waive  their  lien.  We  have  seen  that  this  promise  to  deliver 
the  bills  of  lading  did  not  amount  to  a  valid  contract,  because 
of  the  lack  of  a  consideration,  and  for  the  same  reason  it  did 
not  amount  to  a  valid  contract  to  waive  their  lien.  This  lack 
of  consideration  results  from  their  lack  of  information  that 
the  plaintiffs  intended  to  make  any  advances  to  Green  l)efore 
receiving  the  bills  of  lading.  In  the  absence  of  information 
to  the  contrary,  the  defendants  cannot  be  held  or  found  to 
have  assumed  that  the  plaintiffs  would  make  any  advances 
before  receiving  the  bills  of  lading.  The  defendants  in  effect 
said  to  the  plaintiffs  in  their  letter,  "  You  will  be  obliged  to 
wait  until  next  week."  The  plaintiffs,  without  further  con- 
sulting the  defendants,  did  not  wait,  but  acted  immediately, 
and  thus  assumed  the  risk  of  the  defendants  performing  their 
promise.  The  defendants'  promise  to  deliver  the  bills  of 
lading  the  next  week  would,  no  doubt,  have  implied  a  state- 
ment inj^esenti  that  the  defendants  had  no  lien  upon  the 
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cotton,  which  would  have  bound  them,  if  they  had  made  it 
upon  an  intimation  from  the  plaintiffs  that  the  latter  contem- 
plated making  an  immediate  advance  to  Green  upon  their 
promise  instead  of  upon  the  bills  of  lading,  when  received. 
The  duty  to  assert  their  lien  was  not  presented  to  them,  except 
in  connection  with  their  delivery  of  the  bills  of  lading,  and 
they  postponed  both  together. 

Before  the  time  arrived  for  the  defendants  to  perform  as 
they  had  promised,  Green  became  insolvent,  and  thus  the 
situation  was  changed.  We  assume  that  the  defendants  had 
intended  to  waive  their  lien  upon  the  credit  of  a  solvent 
debtor.  When  Green's  insolvency  was  disclosed,  it  was  the 
defendants'  right  to  retract  their  promise  as  to  him  and  refuse 
to  deliver  the  cotton  or  the  bills  of  lading.  So  far  as  they 
were  advised,  he  had  not  asked  their  promise  or  received  any- 
thing upon  account  of  it.  Their  lien,  we  have  assumed  from 
their  answer  and  the  course  of  the  trial,  was  a  factor's  lien  for 
advances,  that  is,  a  possessory  lien,  which  would  be  lost  upon 
parting  with  the  possession  of  the  cotton  without  protecting  it 
in  some  way.  The  reasons  which  permit  the  unpaid  vendor 
of  goods  to  stop  them  in  transitu  upon  the  happening  of  the 
insolvency  of  the  vendee  apply  with  equal  force  to  the  factor 
who  has  a  lien  for  advances  upon  his  principal's  goods.  {MvH- 
lev  V.  Pondh\  55 1^.  Y.  325.)  If  delivery  may  be  recalled  upon 
insolvency,  much  more  may  it  be  refused. 

As  the  declaration  and  promise  of  the  defendants  did  not  of 
themselves  amount  to  an  estoppel,  it  remains  to  be  considered 
whether  the  silence  of  the  defendants  as  to  their  lien  is  itself 
an  estoppel,  precluding  the  assertion  of  the  lien,  or  adds 
such  force  to  their  declarations  and  promise  as  together  to 
create  it. 

The  language  of  Finch,  J.,  in  Collier  v.  Miller  (137  N.  Y. 
332,  339)  is  applicable  here :  "  Undoubtedly  mere  silence  may 
sometimes  found  an  estoppel,  but  it  must  be  when  there  is  a 
duty  and  opportunity  to  speak,  when  silence  either  is  or 
operates  as  a  fraud  to  the  consciousness  of  the  party  who  does 
not  speak  and  when  he  knows  or  ought  to  know  that  sanQ©- 
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one  is  relying  upon  his  silence  and  will  be  injured  by  that 
silence  ( Viele  v.  Judsonj  82  N.  Y.  40)." 

Silence  may  diflFer  in  legal  effect  from  declarations  ;  if  the 
latter  are  in  their  nature  misleading,  the  declarant's  liability 
for  them  is  not  nullified  by  an  absence  of  intention  to  that 
end.  {Bluir  v.  Wait,  69  N.  T.  113.)  It  is  obvious  that 
declarations  mean  what  they  express  or  imply,  or  both,  and 
that  silence  can  only  be  made  culpable  by  proof  of  the  duty 
of  speech.  {Thompson  v.  Shnpaon,  128  N.  Y.  270.)  Wo 
conclude  that  the  defendants'  silence  of  itself  does  not  amount 
to  an  estoppel. 

Considering  their  silence  in  connection  with  their  declara- 
tions and  promise,  we  repeat  that  the  plaintiffs  gave  the 
defendants  no  intimation  that  they  proposed  making  advances 
to  Green  except  upon  the  bills  of  lading,  and,  therefore,  not 
until  they  received  them,  and  thus  the  plaintiffs  did  not  place 
the  defendants  in  a  position  to  make  it  their  duty  to  declare 
themselves  more  fully  than  the}'  did.  Thus  the  facts  asserted, 
implied  and  omitted,  considered  together,  do  not  create  an 
equitable  estoppel  against  the  defendants. 

The  plaintiffs  cite  Knights  v.  Wiffen  (L.  R.  [5  Q.  B.]  660) 
and  Woodley  v.  Coventry  (2  Hurls.  &  C.  [Exch.]  164)  as 
decisive  in  their  favor.  They  are  to  the  effect  that  where  an 
unpaid  vendor  of  goods  to  a  vendee  who  becomes  insolvent 
before  the  vendor  has  made  actual  delivery,  representis  before 
the  insolvency  is  known  to  the  vendee's  assignee  of  the  goods, 
who  has  paid  the  vendee  for  them,  that  his  sale  to  his  imme- 
diate vendee  is  a  completed  one  in  all  respects,  and  that  he 
holds  the  goods  subject  only  to  the  order  of  his  vendee,  and 
recognizes  or  wiD  obey  his  order  for  their  delivery,  he  is 
estopped  upon  tho  insolvency  of  his  vendee  from  asserting  his 
vendor's  lien  against  tlie  vendee's  assignee,  who  presents  the 
vendee's  order  for  the  delivery  of  the  goods.  Of  course,  in 
Buch  a  case,  the  vendor  in  effect  represents  to  the  assignee  that 
it  is  perfectly  safe  for  him  to  act  immediately  upon  the  facts 
as  he  states  them,  not,  as  in  the  case  before  us,  as  he  promises 
that  they  shall  exist  the  next  week.     The  facts  in  the  cases 
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cited  are  stated  and  discussed  iu  the  opinion  by  the  learned 
General  Term  upon  the  first  appeal  in  this  case  (91  Hun,  375). 
The  case  of  Knights  v.  Wrff^en  is  fully  considered  in  Ander- 
smi  V.  Bead  (106  N.  Y.  333),  with  other  cases,  and  the  db- 
tinction  is  clearly  drawn  between  representations  a^  to  the 
existing  situation  and  a  promised  future  situation,  as  affecting 
an  unpaid  vendor's  lien  whose  immediate  vendee  becomes 
insolvent,  and  the  delivery  of  the  goods  is,  therefore,  with- 
held from  the  vendee's  vendee  or  assignee.  That  case  differs 
in  its  facts  from  the  one  before  us,  but  declares  the  principles 
which  govern  it.  We  need  not  repeat  its  analysis  of  the  cases 
which  illustrate  the  doctrine  of  estoppel  in  pais  as  applicable 
to  possessory  liens. 

The  plaintiffs  also  cite  Miss.  Coalj  ete.y  Co.  v.  OUumwa 
Bene  (78  Fed.  R  643) ;  Ga/rrettson  v.  N.  A.  BanJc  (39  Fed. 
R.  163);  Oddie  v.  Na^umal  City  Bank  (45  N.  Y.  786); 
Henry  v.  Brown  (19  Johns.  49) ;  Power  v.  Pinkertan  (1  E.  D. 
Smith,  30).  They  dp  not  conflict  with  this  rule.  In  the  first 
case  the  plaintiffs  sought  to  establish  their  lien  upon  a  vessel, 
against  the  owners  who  had  purchased  it  after  asking  the 
plaintiffs  if  they  had  any  lien,  and  receiving  their  answer  that 
they  had  none.  In  the  second  case  a  bank,  upon  being  asked 
by  telegraph  if  James  Tate's  check  upon  it  was  good  for 
$22,000,  answered  that  it  was.  The  third  case  was  much  Uke 
the  second.  Henry  v.  Brown  and  Power  v.  Pinkerton  were 
upon  negotiable  paper,  the  genuineness  of  which  the  maker 
had  admitted.  These  were  cases  of  admissions  or  representar 
tions  of  existing  facts,  made  with  notice  that  the  parties  to 
whom  they  were  made  would  rely  and  act  upon  them,  and 
not  of  facts  to  be  admitted  by  and  upon  performance  of  a 
promise  for  future  performance. 

The  doctrine  of  estoppel  in  pais  is  one  of  good  faith  and 
fair  dealing.  When  applied  to  declarations  it  requires  the 
same  good  faith  to  the  speaker  as  to  his  hearer.  His  admis- 
sions are  to  be  construed  from  the  standpoint  of  his  knowledge 
of  the  facts,  and  not  from  that  of  his  hearer's  undisclosed 
intentions.     It  includes  this  proposition :  Your  statement  of 
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the  fact,  made  by  you  as  the  basis  of  another's  action,  yon 
cannot  afterwards  impeach  by  the  fact  itself  to  the  injury  of 
the  other,  if  meantime  he  has  in  good  faith,  within  the  fair 
meaning  of  your  admission,  acted  upon  it.  But  a  gratuitous 
promise  to  perform  at  a  future  day,  and  thereby  to  waive  all 
liens  made  under  the  supposition  that  existing  conditions  and 
relations  will  continue  suspended  and  unchanged,  is  not  a 
statement  of  present  performance,  or  the  equivalent  of  it,  or 
of  present  waiver,  and  the  promisee  takes  the  risk  if  he  acts 
prematurely  upon  it. 

Tested  by  this  rule  the  judgment  is  right. 

The  judgment  should  be  affirmed,  with  costs. 

O'Brien,  Cullen  and  Werner,  JJ.,  concur ;  Gray  and 
Haight,  J  J.,  dissent ;  Parker,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Habvey  Wood,  Kespondent,  v.  Whitehead  Brothers  Com- 
pany, Appellant. 

1.  Contract  —  Consideration.  An  oral  contract  to  pay  a  certain 
sum  per  month  to  plaintiff,  who  agreed  to  discontinue  dealing  in  mould- 
ing sand  obtained  within  the  county  except  as  agent  for  the  defendant,  is 
not  without  consideration  because  the  plaintiff  had  previously  executed  a 
writing,  which  acknowledged  the  receipt  by  him  of  a  specified  sum  as 
payment  in  full  of  all  demands,  and  contained  an  agreement,  in  considera- 
tion of  a  monthly  compensation,  to  render  to  defendant,  if  required, 
future  services  in  selling  moulding  sand,  and  not  to  allow  any  other 
person  to  use  his  name  in  the  purchase  or  sale  thereof;  inasmuch  as  plain- 
tiff's agreement  did  not  compel  him  to  cease  dealing  in  sand  for  his  own 
account,  but  the  onil  contract  did,  so  far  as  the  sand  specified  therein  is 
concerned,  thus  making  the  two  agreements  essentially  different;  especially 
in  a  case  where  there  is  evidence  that  the  former  contract  was  treated  by 
the  parties  as  at  an  end. 

2.  When  Contract  not  in  Restraint  op  Trade.  Where  a  person, 
who  is  engaged  in  the  business  of  buying  and  selling  a  commodity,  but 
with  neither  a  business  plant  nor  stock,  enters  into  a  contract  with  a  cor- 
poration of  which  ^e  is  presumably  a  business  rival,  whereby  he  agrees 
for  a  certain  compensation  to  discontinue  his  business  and  to  turn  over  to 
it  all  orders  which  he  then  liad  or  might  thereafter  receive  for  the  com- 
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modity  in  question,  the  effect  is  to  transfer  to  the  corporation  the  good 
will  or  custom  of  the  business  which  he  had  built  up,  and  to  cease  to  be 
its  competitor  to  the  extent  described,  and  the  contract  cannot  be  r^arded 
as  in  restraint  of  trade  and,  therefore,  void  as  against  public  policy. 
Wood  V.  Whitehead  Brothers  Co,,  37  App.  Div.  625,  affirmed. 

(Argued  December  21,  1900;  decided  February  5,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  17,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  witlioot 
a  jury. 

This  action  was  brought  to  recover  a  sum  claimed  to 
be  due  to  the  plaintiff  under  a  contract,  made  orally,  with 
the  defendant,  in  May,  1895  ;  by  the  terms  of  which  the  lat- 
ter had  agreed  to  pay  to  the  former  thirty  dollars  each 
month,  while  he  lived  and  while  it  remained  a  corpora- 
tion, in  consideration  of  his  agreement  to  give  up  the  busi- 
ness of  dealing  in  moulding  sand  obtained  from  sand  banks 
in  the  county  of  Albany,  and  not  to  engage  further  in 
it,  personally,  or  as  agent  for  any  other  than  the  defend- 
ant. Both  parties  were,  and  had  been  for  some  years  before, 
engaged  in  the  business  of  dealing  in  moulding  sand.  The 
thirty  dollars  were  paid  monthly  to  the  plaintiff  until  the  end 
of  the  succeeding  year,  when  further  payments  were  refused 
and,  subsequently,  the  present  action  was  brought  to  recover 
the  amount  remaining  unpaid  at  the  time  of  the  bringing 
thereof.  Prior  to  tlie  making  of  the  conti^act,  and  in  the 
month  of  April,  1893,  the  plaintiff  had  executed  and  deliv- 
ered to  the  defendant  a  writing,  of  which  the  following  is  a 

copy : 

''  Albany,  N.  T.,  April  15, 1893. 

"  Received  this  day  of  Whitehead  Bros.  Company  the  sum 
of  two  hundred  and  fifty  dollars,  the  receipt  of  which  is 
hereby  acknowledged,  the  same  being  payment  in  full  for  al! 
debts,  dues,  demands,  services  and  all  or  any  obligations  what- 
soever, and  I  hereby  agree  to  render  to  said  company  mj 
services  in  selling  moulding  sand  for  them  and  in  any  other 
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way  or  manner  they  may  require,  and  I  further  agree  not  to 
allow  any  other  person  to  use  my  name  in  the  purchase  of,  or 
the  sale  of  moulding  siind  from  this  date  on.  I  hereby  agree 
to  accept  from  this  date  from  the  said  Whitehead  Bros.  Co., 
in  full  compensation  for  the  services  as  described  above,  the 
sum  of  fifteen  dollars  per  month,  the  same  to  terminate  when- 
ever said  company  give  me  thirty  days  notice  that  they  no 
longer  require  my  services. 

"(Signed)        HARVEY  WOOD. 
"Witness,  F.  J.  Rorabeck." 

Thereafter  the  defendant  paid  to  the  plaintiff  fifteen  dollara 
a  month,  until  about  two  months  before  May,  1895  ;  the  time 
when  the  contract  now  sued  upon  was  made.  The  trial  judge, 
before  whom  the  trial  was  had  without  a  jury,  made  findings 
of  fact,  which  included  the  facts  stated,  and  he  found,  further, 
that  when  the  defendant  ceased  paying  the  fifteen  dollars  a 
month,  under  the  agreement  of  1893,  it  had  not  required  of 
the  plaintiff  any  services  whatever,  nor  did  the  plaintiff  tender 
any  services,  or  demand  any  payment  under  that  agreement, 
and  that  both  parties  had  treated  the  same  as  at  an  end ; 
although  no  notice  as  provided  in  the  writing  was  ever  given. 
As  conclusions  of  law,  he  found  that  the  agreement  of  1893 
was  not  supported  by  mutual  promises,  but,  if  valid  and 
enforceable  because  acted  upon,  it  was  abandoned  by  both  par- 
ties ;  that  there  was  a  sufficient  consideration  for  the  contract 
of  May,  1895 ;  that  that  agreement  was  not  void  as  being  in 
restraint  of  trade  and  that  the  plaintiff  was  entitled  to  recover. 
The  plaintiff's  judgment  was  aflirmed  at  the  Appellate  Divis- 
ion, in  the  third  department,  and  the  defendant  appealed  to 
this  court. 

Edgar  T.  BracJcett  for  appellant.  The  agreement  of  May, 
1895,  upon  which  this  action  is  brought,  is  wholly  without  any 
consideration,  and  is,  therefore,  without  any  force  as  against 
the  defendant,  for  the  reason  that  at  the  time  said  agreement 
was  made,  there  was  in  force  a  valid  and  enforceable  contract 
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between  the  parties,  made  April  15,  1893,  which  required 
the  plaintiff  to  do  every  act  and  thing  required  of  him  by  the 
contract  of  1895.  {Vanderhilt  v.  Schreyer,  91N.  T.  392; 
Seylolt  V.  iV".  F.,  Z.  K  dk  W.  R.  B,  Co.,  95  N.  Y.  562; 
Wahl  V.  Barxium^  116  N.  Y.  87;  Rohiiiaan  v.  Jewett^  116 
N.  Y.  40.)  The  contract  upon  which  the  suit  was  bronght, 
made  in  May,  1895,  was,  and  is,  void  as  against  public  policy, 
iind  is  in  restraint  of  trade.  (2>.  M.  Co,  v.  Roeber^  106  N. 
Y.  473 ;  U.  S.  C  Co,  v.  W,  S,  R,  Co,,  90  Hun,  429^';  liu 
Ton  V.  Everitt,  35  App.  Div.  412 ;  Erancisco  v.  Smith,  143 
N.  Y.  488  ;  Greenfield  v.  Oilman,  140  N.  Y.  168 ;  Kidd  r. 
Johnson,  100  U.  S.  617;  United  States  v.  T.  M,  F.  Assn,, 
166  U.  S.  290 ;  iV^.  W.  P.  Co,  v,  Ilohhs,  90  Hun,  288 ;  Leslie 
y.  Lorillard,  110  N.  Y.  519  ;  Hodge  v.  Sloan,  107  N.  Y.  244.) 

Harold  D.  Alexander  for  respondent.  Defendant's  promifle 
to  pay  was  based  on  .an  ample  consideration.  {Oreenfidd  v. 
Gilman,  140  N.  Y.  168.)  This  contract,  although  in  restraint 
of  trade,  was  among  the  class  universally  recognized  as 
enforceable.  {D,  M,  Co.  v.  Roeber,  106  N.  Y.  473;  F.  T, 
Co.  v.  Pool,  51  Hun,  157 ;  U,  S.  C,  Co,  v.  W.  S.  R,  Go,,  90 
Hun,  429 ;  Leslie  v,  Lorillard,  110  N.  Y.  519 ;  Ward  v. 
Ilogan,  11  Abb.  [N.  C]  478 ;  iV;  W.  P,  <&  Co,  v.  Hobbs,  90  Hun, 
288 ;  Patterson  on  Restr.  Trade,  5 ;  2  Beach  on  Cont.  2036, 
2063 ;  ])rester  v.  Co.,  161  Penn.  St.  473 ;  Bishop  on  Cont.  50; 
Gibhs  V.  C.  Gas  Co.,  130  U.  S.  396 ;  P.  Co.  v.  Sampson,  L 
E.  [19  Eq.]  462.)  Plaintiff's  agreement  not  to  deal  in  sand 
was  combined  with  a  sale  of  the  good  will  of  his  business. 
{Brett  V.  Ebel,  29  App.  Div.  256;  Patterson  on  Restr. 
Trade,  52 ;  Leslie  v.  Lorillard,  110  N.  Y.  519.) 

Gray,  J.  The  appellant  has  raised  two  questions  with 
respect  to  the  validity  of  the  contract  sued  upon.  In  the  first 
place,  it  is  contended  that  it  was  wholly  without  any  considera- 
tion ;  for  the  reason  that,  when  it  was  made,  there  was  in  force  a 
prior  contract,  made  in  1893,  which  required  the  plaintiff  to 
do  every  act  and  thing  required  of  him  by  the  contract  of 
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1895 ;  invoking  a  familiar  principle  in  the  law  of  contracts. 
(  Vanderlilt  v.  Schreyer,  91  N.  Y.  392,  401.)    I  think  that 
there  are  two  answers  to  this.     The  writing  of  1893  was  of  a 
twofold  nature.     It  was,  in  part,  an  acknowledgment  by  the 
plaintifE  of  the  receipt  of  the  sum  of  $260,  as  payment  in  full 
for  all  debts,  services,  demands,  etc.,  and  it  was,  in  part,  an 
agreement  by  the  plaintiflE  to  render  to  the  defendant  his 
"services  in  selling  moulding  sand  for  them"  and  "not  to 
allow  any  other  person  to  use  his  name  in  the  purchase,  or  the 
sale,  of  moulding  sand."     The  payment  of  $250  would  not 
appear  to  be  the  consideration  for  the  agreement  by  the  plain- 
tiff to  render  future  services,  but,  rather,  to  be,  simply,  the 
receipt,  or  acknowledgment  of  payment,  of  something  which 
was  then  due  the  plaintiff.     The  further  statement  as  to  com- 
pensation for  those  services  coniirms  this  interpretation,  and 
it  is,  in  fact,  borne  out  by  the  plaintiff's  evidence  that  the 
$250  was  paid  him,  at  the  time,  on  an  old  contract.     But,  If 
we  could  assume  that  it  was  the  considemtion  for  the  plaintiff's 
agreement  to  render  the  future  services,  still,  I  think  it  is  clear 
that  that  agreement  was  essentially  other  than  the  contract 
which  the  parties  made  in  1895.     The  plaintiff,  by  his  agree- 
ment of  1893,  was  to  serve  the  defendant  in  selling  mould- 
ing sand  for  it  and  in  any  othe*  way  it  might  require.     He 
agreed  to  become  its  agent    and    his    agreement  did  not 
compel  him  to  cease  dealing  in  the  sand,  for  his  own  account. 
But,  by  the  subsequent  contract  of  1895,  such  an  obligation, 
to  cease  the  business  of  dealing  in  Albany  moulding  sand,  was 
imposed  upon,  and  assumed  by,  him.     Then,  further,  I  do  not 
think  that  the  finding  of  fact,  that  the  agreement  of  1893  was 
treated  by  the  parties  as  at  an  end,  is  without  support  in  the 
evidence.     The  trial  judge  could  reasonably  infer  from  the 
facts  testified  to,  that  the  defendant  had  stopped  paying  to 
the  plaintiff  the  fifteen  dollars  a  month,  for  some  two  months 
before  the  agreement  of  1895,  and  that  the  plaintiff,  there- 
upon, had  resumed  his  dealings  in  sand  until  the  contract  of 
1895  was  made,  that  the  parties  regarded  their  arrangement 
as  terminated  and  had  abandoned  it. 


:^ 


I      ^ ,  550  Wood  v.  Whitehead  Bbothebs  Co.  [Feb., 


t  # 


Opinion  of  the  Court,  per  Gray,  J.  [Vol  165. 


I  think,  therefore,  that  the  contract  of  1895,  which  is  found 
to  have  been  made  by  the  parties  and  carried  into  execntion, 
was  valid  and  enforceable ;  unless,  as  it  is,  in  the  second  place, 
contended  by  the  appellant,  it  was  against  public  policy,  as 
being  in  restraint  of  trade,  and,  therefore,  void.  The 
argument,  in  that  respect,  seems  to  be  that  the  contract  was 
the  plaintiff's  covenant  not  to  do  business  in  moulding  sand 
anywhere  and  was  not  connected  with  a  transfer  of  anything 
in  the  way  of  a  business,  or  a  plant.  As  to  the  plaintiffs 
agreement,  the  appellant  is  incorrect  as  to  the  general  nature 
of  its  restraint  upon  the  plaintiff.  The  finding  is,  and  the 
evidence  supports  it,  that  the  plaintiff's  agreement  related 
only  to  the  purchase  and  sale  of  Albany  moulding  sand ;  that 
is,  moulding  sand  from  the  county  of  Albany.  However,  I 
should  not  regard  it  as  of  any  controlling  importance,  if  it 
were  as  broad  as  the  appellant  claims.  The  feature,  which  is 
said  to  distinguish  this  case  from  our  prior  decisions  upon  the 
subject,  is  that  the  plaintiff's  agreement  was  unaccompanied 
by  the  sale  of  any  business  plant,  or  stock.  At  the  time  of 
contracting  with  the  defendant,  he  had  neither.  He  was 
engaged  in  the  business  of  buying  and  selling  Albany  mould- 
ing sand  and  was,  presumably,  a  business  rival  of  the  defend- 
ant. By  this  contract,  he  agreed  to  discontinue  his  business 
and  to  turn  over  to  the  defendant  all  orders  for  sand,  which 
he  then  had,  or  might  thereafter  receive.  The  effect  of  the 
arrangement  was  to  transfer  to  the  defendant  the  good  will,  or 
custom,  of  the  business  which  he  had  built  up,  and  to  ceaae 
to  be  its  competitor  to  the  extent  described.  That  a  man 
may  not  contract,  as  he  will,  with  respect  to  himself,  or  to  his 
property  rights,  demands  the  intervening  of  some  authorita- 
tive reason,  founded  in  considerations  of  public  policy.  The 
denial  of  the  right  can  only  be  reasonable,  when  to  permit  its 
exercise  is  seen  to  be  fraught  with  consequences  injurious  to 
the  interests  of  society.  The  state  has  a  right  to  limit  indi- 
vidual rights,  when  their  exercise  touches  the  public  inte^ 
ests  and,  if  unrestrained,  would  be  prejudicial  to  order,  or  to 
progress.     The  doctrine,  which  avoids  a  contract  for  bein/? 
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one  in  restraint  of  trade,  is  founded  upon  a  public  policy.  It 
had  its  origin  at  a  time  when  the  field  of  human  enterprise 
was  limited  and  when  each  man's  industrial  activity  was, 
more  or  less,  necessary  to  the  material  well-being  and  wel- 
fare of  his  community  and  of  the  state.  A.  discussion  of  the 
doctrine  and  the  history  of  the  law  appear  in  the  cases  of 
Diamond  Match  Compa^iy  v.  Roeber^  (106  N.  Y.  473)  and 
of  Leslie  v.  LariUardy  (110  N.  Y.  519).  The  conditions, 
which  made  so  rigid  a  doctrine  reasonable,  no  longer  exist. 
In  the  present  practically  unlimited  field  of  human  enterprise, 
there  is  no  good  reason  for  restricting  the  freedom  to  con- 
tract, or  for  fearing  injury  to  the  public  from  contracts  which 
prevent  a  person  from  carrying  on  a  particular  business. 
Interference  would  only  be  justifiable  when  it  was  demon- 
strable that,  in  some  way,  the  public  interests  were  endan- 
gered. But  contracts  between  parties,  which  have  for 
their  object  the  removal  of  a  rival  and  competitor  in  a 
business,  are  not  to  be  regarded  as  contracts  in  restraint  of 
trade.  They  do  not  close  the  field  of  competition,  except  to 
the  particular  party  to  be  affected.  To  say,  at  the  present 
day,  that  such  a  contract  as  was  made  in  this  case  was  affected 
by  a  public  interest  and  was  a  matter  of  public  concern  would 
be,  in  my  opinion,  unreasonable.  Such  a  contract  not  only 
does  not  obstruct  trade ;  but  it  may  be  for  the  advantage  of 
the  public  as  well  as  of  tlie*individual.  (Story  on  Contracts, 
§  551.)  Heretofore,  in  most  of  the  cases  which  have  come 
before  the  courts,  the  covenant  to  refrain  from  a  calling 
within  a  territory  described  accompanied  a  sale  of  the  busi- 
ness itself,  with  all  its  appliances  or  appurtenances.  For 
obvious  reasons,  that  would  be  so  ;  but,  if  the  calling  be  one 
which  is  followed  without  a  business  plant,  is  any  principle  of 
public  policy  the  more  violated  by  a  covenant  to  discontinue 
it  ?  Clearly  not  and  this  court  has  not  held  to  that  effect. 
Indeed,  its  utterances  have  intimated  to  the  contrary.  Leslie 
V.  Lorillardj  {sujn'a)^  is  much  in  point ;  where  the  contract 
was  that  a  steamship  company  would,  in  consideration  of 
monthly  payments,  discontinue  its  business  of  running  vessels 
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between  certain  ports.  The  contract  was  not  considered  to  be 
objectionable.  Quite  recently,  it  was  said  by  Judge  Laitdon, 
speaking  for  this  court,  in  the  case  of  Cummings  v.  Vniim 
Blue  Stone  Co.  (164  N.  Y.  401),  that  "it  may  be  conceded 
that  the  law,  as  now  understood,  restrains  no  one  from  selling 
his  property,  nor  does  it  compel  any  one  to  continue  a  business 
which  he  can  sell,  or  finds  it  to  his  interest  to  abandon ;  much 
less  to  continue  it  for  any  time,  or  in  any  particular  manner  or 
place."  The  Diamond  Match  case,  the  Leslie  case  and  the 
case  of  Tode  v.  Oroas  (127  N.  Y.  480),  were  cited  and  relied 
upon.  In  Brett  v.  Ehel^  (29  App.  Div.  256),  Mr.  Justice 
Barrett  considered  a  similar  question  and  it  was  there  held 
that  the  contract  in  question,  which  involved  only  the  sale  of 
the  good  will  of  the  particular  business,  was  not  within  the 
application  of  the  doctrine.  The  plaintiff  exercised  his  right 
to  agree  to  go  out  of  the  business,  for  an  advantage  deemed 
to  be  gained  by  him  in  so  agreeing,  and  he,  also,  agreed  to 
turn  over  to  the  defendant  his  good  will  and  custom.  I  think 
the  contract  did  not  come  within  the  condemnation  of  the  law. 

The  case  of  Fram^dsco  v.  Smith,  (143  N.  Y.  488),  is  not  at 
all  opposed  to  this  view.  It  was  stated  in  the  opinion,  what 
is  an  evident  fact,  that  an  agreement  not  to  engage  in  a  par- 
ticular business  is  a  valuable  right,  in  connection  with  the 
business  it  was  designed  to  protect,  and  that  if  the  business 
had  not  been  disposed  of  there  would  have  been  nothing  for 
the  agreement  to  operate  upon.  In  that  case,  the  covenant 
accompanied  the  transfer  of  the  business  and  the  vendee  was 
held  capable  of  further  assigning  the /covenant,  in  connection 
with  his  sale  of  the  business,  to  another. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Cullen  and  Werner,  JJ.,  con- 
cur ;  Haight,  J.,  absent ;  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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Waijker  Winston,  Eespondent,  v,  Lillie  Winston,  Appellant. 

1.  Divorce  —  When  Foreign  Decree  Invalid.  A  decree  of  divorce 
granted  in  a  territory  of  the  United  States  against  a  resident  of  this  state, 
without  personal  service  of  process  upon  him  or  his  appearance  in  the 
action,  is  invalid. 

2.  Evidence — Op  Detectives— Corroboration.  The  rule  that  evi- 
dence of  detectives  or  of  persons  of  so  wholly  debased  a  character  as  are 
prostitutes  should  receive  some  corroboration  in  order  to  command  judicial 
confidence,  is  a  rule  for  the  guidance  of  judicial  conscience,  not  a  rule  of 
evidence,  and  however  such  evidence  may  be  criticized  with  respect  to  its 
character  or  weight,  if  it  is  such  as  to  support  the  conclusions  of  the  trial 
judge  or  referee,  and  the  judgment  recovered  is  subsequently  affirmed 
upon  review  by  the  Appellate  Division,  the  controversy  will  be  deemed 
closed  in  the  Court  of  Appeals. 

Winston  v.  Winston,  84  App.  Div.  460,  affirmed. 

(Argued  December  12,  1900;  decided  February  5,  1901.) 

Cross- APPEALS  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
December  8,  1898,  affirming  a  judgment  of  Special  Term  dis- 
missing the  complaint  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  J,  Crawford  for  plaintiff,  appellant  and  respondent. 
This  court  has  jurisdiction  to  review  the  finding  as  to  the 
recriminatory  charges.  {Ostrom  v.  Greene^  161  N.  Y.  353  ; 
People  V.  Page,  162  N.  Y.  272  ;  Kaplan  v.  N,  Y.  B.  Co., 
151  N.  Y.  171 ;  Laidlaw  v.  Sage,  158  K  Y.  73  ;  Matter  of 
Randel,  158  N.  Y.  216.)  The  evidence  of  the  private  detec- 
tives was  wholly  uncorroborated  on  the  material  point ;  and 
was  insufticient  to  establish  tlie  adultery  of  the  plaintiff. 
{MoUer  y.MolUr,  115  N.  Y.  466;  McCarthy  \,  McCarthy, 
143  N.  Y.  235;  Mottv,  3fott,  3  App.  Div.  532;  Pollock  v. 
Pollock,  71  N.  Y.  137;  Pe>ople  v.  Xoerner,  154  N.  Y.  355.) 
No  prima  facie  CAse  having  been  made  against  the  plaintiff, 
no  inference  can  be  drawn  from  his  faihire  to  testify  himself. 
{Shotwell  V.  Dixon,  16'  N.  Y.  43.)  The  Oklahoma  divorce 
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is  void  its  to  the  plaintiff.  {AtJiertmi  v.  Atherton^  155  N.  Y. 
121} ;  Jones  v.  Jones,  108  N.  Y.  415  ;  O'Dea  v.  aDea,  101 
N.  Y.  23  ;  People  v.  Baker,  76  N.  Y.  78 ;  Matter  of  Kxmr 
bcdl,  18  App.  Div.  320;  Cross  v.  Cross,  108  N.  Y.  628; 
McGown  V.  McGown,  19  App.  Div.  368 ;  People  v.  Karlsioe, 
1  App.  Div.  571 ;  Magowan  v.  Ma^gowan,  57  N.  J.  Eq.  322 ; 
Bell  v.  ^^?Z,  4  App.  Div.  527.) 

Theodore  Baumeister  for  defendant,  respondent  and  appel- 
lant. This  court  has  no  power  to  review  the  judgment  of  the 
Appellate  Division  finding  the  plaintiff  guilty  of  the  counter- 
charges made  against  him.  {Jerome  v.  Q.  C,  C.  Co.,  163  N. 
Y.  351 ;  Osti^om  v.  Greene,  161  N.  Y.  353 ;  Quincey  v.  WhiU, 
63  N.  Y.  370 ;  Finch  v.  Parker,  49  N.  Y.  1 ;  Healy  v.  Clark, 
120  N.  Y".  642;  McCarthy  v.  McCarthy,  143  N.  Y.  235; 
Lovoenthal  v.  Loxcenthal,  157  N.  Y^.  236.)  The  courts  below 
have  failed  to  give  proper  faith  and  credit  to  the  Oklahoma 
decree  of  divorce  by  which  the  marriage  ties  between  the 
plaintiff  and  his  former  wife  were  effectually  severed.  (Black 
on  Judg.  §§  803,  928,  982 ;  Pennoyer  v.  Neff,  95  U.  S.  714; 
Hunt  V.  Hunt,  72  N.  Y.  217 ;  Rigney  v.  Eigney,  127  K  Y. 
408 ;  Kinnier  v.  Kinnier,  45  N.  Y.  535 ;  Lynde  v.  Lynde, 
162  N.  Y.  405 ;  Maynard  v.  Hill,  125  U.  S.  190 ;  U.  S.  R. 
S.  §  905  ;  Mills  v.  Duryea,  7  Cranch,  481 ;  Emhry  v.  Palmer, 
107  U.  IS.  3 ;  Cheely  v.  CUyton,  110  U.  S.    701.) 

Gray,  J.  The  plaintiff  brought  this  action  in  order  to 
obtain  a  judgment  of  absolute  divorce  from  the  defendant, 
upon  the  ground  of  her  adultery.  The  defendant  denied  the 
allegations  of  the  complaint  and  set  up  two  defenses.  She 
made  recriminatory  charges  against  the  plaintiff,  to  the  effect 
that  lie  had  been  guilty  of  adultery,  and  set  up  a  decree  of 
divorce  from  the  plaintiff,  procured  by  her  in  the  courts  of 
the  territory  of  Oklahoma,  which  authorized  her  remarriage. 
The  referee,  before  whom  the  trial  was  had,  dismissed  the 
complaint,  upon  the  ground  that,  notwithstanding  the  plaintiff 
had  made  out  a  case  against  the  defendant,  he,  himself,  was 
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proved  to  have  been  guilty  of  similar  misconduct.  Upon  the 
report  of  the  referee  it  was  adjudged,  in  the  first  place,  that 
the  Oklahoma  divorce  was  invalid  and,  in  the  next  place,  that 
the  complaint  was  dismissed  upon  the  merits.  From  this 
judgment  both  parties  appealed  ;  the  plaintiJBF,  because  of  the 
dismissal  of  the  complaint,  and  the  defendant,  because  of  the 
adjudication  with  respect  to  the  Oklahoma  divorce.  The 
Appellate  Division,  in  the  first  department,  affirmed  the  judg- 
ment and  both  parties  have  taken  cross-appeals  to  this  court 
from  tlie  judgment  of  affirmance. 

The  evidence  showed  the  Oklahoma  decree  of  divorce, 
relied  upon  by  the  defendant,  to  have  been  invalid,  because 
obtained  without  personal  service  of  process  upon  this  plain- 
tiflf,  the  defendant  therein.  The  offense  charged  by  the  com- 
plaint against  the  defendant  had  consisted  in  the  latter's  mar- 
riage, after  the  Oklahoma  decree,  with  the  co-respondent 
named  and  the  question  was  whether  the  relation  thus  estab- 
lished was  lawful  in  its  nature,  or  meretricious.  That  a  judg- 
ment, rendered  upon  the  constructive  service  of  process,  is 
without  force  against  the  personal  status  of  a  non-resident  and 
non-appearing  defendant,  has  been  frequently  the  subject  of 
judicial  discussion  and  that  the  divorce  decree,  in  question, 
was  without  jurisdiction  as  to  this  plaintiff,  always  a  resident  of 
this  state,  cannot  be  questioned  under  the  authorities.  [Lynde 
V.  Lynde,  162  N.  Y.  405,  412 ;  AtKerton  v.  AthertoUy  155  ib. 
129;  O'Bea  v.  O'Dea,  101  ib.  23 ;  PeopU  v.  Baker,  76  ib. 
78.)  The  defendant,  however,  seeks  to  distinguish  this  case 
through  the  feature  of  an  agreement  made  between  herself 
and  her  husband,  prior  to  the  time  when  she  went  to  Okla- 
homa and  procured  her  divorce,  which  authorized  her  "  to  live 
separate  and  apart  from  her  husband "  and  "  to  reside  from 
time  to  time  in  such  place  and  places  as  she  might  think 
proper."  It  is  argued,  in  her  behalf,  that  she  had  acquired 
such  a  status  as  a  resident  of  Oklahoma  as  to  make  the  decree 
available  to  her.  Whatever  there  is  claimed  to  be  of  force  in 
the  argument,  it  is  needless  to  discuss  it ;  for  the  finding  of 
the  referee  is  that  she  never  had  been  a  resident  of  Oklahoma 
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and  as  there  was  evidence  upon  that  point  which  would  sup- 
port such  a  finding,  it  is  conclusive  upon  us,  since  the  affirm- 
ance of  the  judgment  by  tlie  Appellate  Division. 

Upon  the  plaintiff's  appeal,  the  question  is  made  whether  the 
evidence  to  establish  his  guilt  was  sufficient  in  law.  If  he  bad 
been  guilty  of  adultery,  then  he  was  not  entitled  to  the  divorce 
prayed  for.  (Code  Civ.  Pro.  §  1758,  subd.  4.)  That  evidence 
was  given,  in  part,  by  three  detectives,  who  were  employed  to 
watch  the  plaintiff  and  to  report  his  conduct,  and,  in  part,  by 
a  woman,  who  had  charge  of  that  portion  of  the  house  in 
which  was  the  room  where  the  detectives  testified  to  finding 
the  plaintiff  under  the  criminating  circumstances.  The  testi- 
mony of  the  detectives  was  to  the  effect  that  the  plaintiff  was  fol- 
lowed ;  that  he  with  a  woman,  not  the  defendant,  went  into  a 
certain  house,  in  the  city  of  New  York,  and  that  they  found 
him  and  the  woman  together  in  a  room,  under  circumstances 
which  would  warrant  the  inference  of  their  illicit  relations.  It 
is  contended  that,  within  the  doctrine  of  certain  cases  in  this 
court,  their  testimony  was  insufficient  as  evidence,  unless  cor- 
roborated. The  reference  is  to  the  cases  of  MoUer  v.  MoUer^ 
(115  N.  Y.  466),  and  McCarthy  v.  McCarthy,  (143  ib.  235); 
where  a  very  salutary  rule  was  prescribed  for  the  governance 
of  courts  in  such  cases,  that  the  evidence  of  detectives,  or  of 
persons  of  so  wholly  debased  a  character  as  are  prostitutes, 
which  is  adduced  as  the  basis  for  the  rendition  of  a  judgment 
with  such  serious  consequences,  should  receive  some  corrobo- 
ration in  order  to  command  the  judicial  confidence.  The  rule 
of  those  cases,  however,  is  not  a  rule  of  evidence,  but  one 
for  the  guidance  of  the  judicial  conscience.  It  is  not  one 
which  affects  a  judgment  rendered  upon  evidence  and 
affirmed  upon  review  by  the  Appellate  Division.  However 
the  evidence  may  be  criticised,  with  respect  to  its  character, 
or  to  its  weight,  if  it  was  such  as  to  support  the  conclusions 
of  the  trial  judge,  or  referee,  and  the  judgment  recovered 
is  subsequently  affirmed,  the  controversy  should  be  deemed 
closed  in  this  court.  If  we  were  to  assume,  however,  that 
the  question  is  open  to  us,  whether  the  proofs  below  amounted 
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to  evidence  which  would  support  a  judgment,  we  should  say 
that  there  was  corroboration  of  the  detectives'  evidence.  The 
corroboration  which  such  evidence  should  receive  must,  simply, 
be  such  as  to  justify  a  belief  that  the  incriminating  testimony 
given  is  true.  Slight  corroboration  would  be  sufficient.  Here 
it  is  found  in  the  testimony  of  the  woman,  who  had  charge  of 
the  house  in  which  the  plaintiff  was  found  by  the  detectives. 
Her  testimony  was  that  the  detectives  were  in  the  house  on 
the  night  in  question  ;  that  one  of  them  asked  to  see  the  plain- 
tiff ;  that  she  took  him  to  his  room,  rapped  on  the  door  and 
heard  him  respond  and  that  she  "  lieard  some  disturbance 
after  that."  She  did  not  see  the  woman  in  the  room ;  but  it 
was  not  essential  that  that  fact,  while  a  material  one  in  the 
case,  should  be  testified  to  by  her.  Her  testimony  established, 
if  believed,  the  material  fact  of  the  presence  of  the  detectives 
in  the  house  and  of  that  of  Winston. 

The  plaintiff  did  not  take  the  stand  to  deny  the  testimony 
of  the  detectives  and,  in  our  judgment,  there  was  that  cor- 
roboration of  the  testimony  which  the  referee  might  be  satis- 
lied  with. 

The  judgment  should  be  affirmed  ;  but  without  costs  to 
either  party. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Landon,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 

Amelia  Cornell,  as  Successor  in  Interest  of  Prudence  Carr,        J^    567| 

Deceased,  Appellant,  v.  Jerome  B.  Maltby,  Kespondent, 

Impleaded  with  Others. 

Mortgage  —  Constructive  Notice  —  Fraud.  A  mortgagee  who,  in 
reliance  upon  the  record  title,  takes  a  mortgage  upon  property  from  one 
to  whom  it  has  IJfeen  transferred  by  a  fraudulent  grantee,  is  not  charge- 
able with  constructive  notice  of  the  fraud,  although  the  person  defrauded 
occupies  the  property,  where  at  the  time  she  was  ignorant  of  the  fraud 
perpetrated  upon  her  and  could  not  have  disclosed  the  fact  to  the  mort- 
gagee had  he  made  inquiry. 

Carr  v.  Maltby,  35  App.  Div.  630,  affirmed. 

(Argued  December  17,  1900;  decided  February  5,  1901.) 


558  Cornell  v.  Maltbv.  [Feb., 


Opinion  of  the  Court,  per  Werner,  J.  [Vol  165. 

Appeal  from  certain  parts  of  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  December  20^  1898,  modifying  and  afflrmingas 
moditied  a  judgment  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  which  set  aside  as  fraudulent  certain 
transfers  of  property. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  0.  Sebriyig  for  appellant.  Upon  the  facts  proven 
upon  the  trial  and  established  by  the  decisions  of  the  Special 
Term,  confirmed  by  the  Appellate  Division,  the  plaintiff  is 
entitled  to  judgment  setting  aside  the  Maltby  mortgage. 
{Marden  v.  Dorthy,  160  N.  Y.  39  ;  Ford  v.  James,  4  Keyes, 
300 ;  liapps  v.  Gottlieb,  142  N.  Y.  164 ;  Barnard  v.  (Jamf- 
hell,  58  N.  Y.  73 ;  Trustees  v.  Smith,  118  K  Y.  634 ;  WUccm 
V.  Howell,  44  N.  Y.  398 ;  Bitter  v.  Worth,  58  N.  Y.  627 ;  Law- 
rence v.  Conklin,  17  Hun,  228 ;  A,  C.  S.  Banh  v.  McCarty^ 
149  N.  Y.  71 ;  Knox  v.  E.  M.  A.  Co.,  148  K  Y.  441.) 

Francis  A,  Williams  for  respondent.  All  the  evidence 
tends  to  show  that  Mrs.  Carr  remained  and  lived  upon  the 
premises  in  question  by  the  permission  of  the  parties  holding 
title  under  the  deed  and  assignment,  by  her  duly  executed 
and  acknowledged  and  delivered,  as  specifically  found  in  the 
foreclosure  case  and  impliedly  found  in  the  case  at  bar. 
Hence  her  possession,  however  notorious,  was  not  antagonis- 
tic or  hostile  to  her  grant,  and  in  no  way  put  upon  subsequent 
incumbrancei*s  the  duty  of  making  inquiries  of  her  as  to  what 
rights,  if  any,  she  claims  in  the  lands  in  question.  {^Cook  v- 
Travis,  20  N.  Y.  400  ;  Bope  v.  Allen,  90  N.  Y.  298  ;  £ro^ 
V.  Yolke7iing,  64  IS".  Y.  82 ;  Chapman  v.  Bose,  56  N.  Y.  137; 
Simpson  V.  Bel  Hoyo,  94  N.  Y.  189 ;  Valentine  v.  /«*^A 
115  N.  Y.  496 ;  Sumon  v.  Bank  of  Commerce,  43  Hun,  1^^  > 
Bage  v.  Krehey,  137  N.  Y.  307.) 

Wkrner,  J.  Tliis  action  was  brought  to  set  aside  as  fi*^"' 
ulent  and  void  a  bill  of  sale   of   personal   property,  certain* 
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deeds,  an  assignment  of  a  land  contract,  and  a  mortgage. 
Prior  to  July  2d,  1888,  the  plaintiff  was  the  owner  in  fee  of 
lots  Nos.  36,  37  and  38  in  block  No.  32  in  the  city  of  Corning, 
N.  Y.  She  also  held  a  land  contract  of  an  adjoining  lot  known 
as  No.  35,  from  one  Mallory.  On  said  second  day  of  July, 
1888,  the  plaintiff  executed  and  delivered  to  one  John  W. 
Hedden  a  bill  of  sale  of  her  household  goods  and  effects.  On 
the  same  day  she  conveyed  to  one  Hungerford  said  lots  36, 
37  and  38,  who  at  once  conveyed  the  same  to  said  Hedden. 
At  the  same  time  the  plaintiff  executed  and  delivered  to  said 
Hedden  an  assignment  of  said  land  contract.  Hungerford, 
who  was  the  brother-in-law  of  Hedden,  took  title  for  the  sole 
purpose  of  immediately  transferring  it  to  the  latter.  On  the 
30tli  day  of  December,  1888,  Hedden  obtained  a  deed  from 
Mallory  of  the  lot  described  in  the  land  contract  assigned  to 
the  former  by  the  plaintiff.  On  the  7th  of  January,  1889, 
Hedden  mortgaged  all  of  said  lots  to  one  Drake  for  $1,500.00, 
and  on  April  15th,  1891,  he  further  mortgaged  said  lands  to 
one  Robertson  for  $600.00.  On  the  31st  day  of  December, 
1894,  said  Hedden  and  his  wife  conveyed  said  lands  to  one 
Barnard.  On  September  16th,  1895,  Barnard  mortgaged 
said  lands  to  the  defendant  Maltby  for  $2,600.00,  and  with 
the  proceeds  of  the  mortgage  paid  the  Drake  and  Robertson 
mortgages.  This  is  the  naked  record  history  of  tlie  convey- 
ances, the  validity  of  which  are  attacked  by  the  plaintiff.  It 
is  unnecessary  to  recite  the  circumstances  which  culminated 
in  these  transfers,  as  the  trial  court  decided  that  the  said 
deeds,  bill  of  sale,  and  assignment  of  land  contract,  were 
obtained  by  fraud  and  undue  influence  practiced  and  exercised 
by  the  said  Hedden  upon  the  plaintiff,  and  this  decision  has 
been  unanimously  affirmed  by  the  Appellate  Division. 

The  sole  question  presented  upon  this  appeal  is  whether 
the  modification,  by  the  Appellate  Division,  of  the  judgment 
entered  upon  the  decision  of  the  trial  court,  is  right.  This 
question  requires  a  brief  discussion  of  the  facts  which  bear 
upon  the  status  of  the  Maltby  mortgage.  The  evidence 
discloses  that,  in  consideration  of  the  transfers  and  convey- 
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ances  from  the  plaintiff  to  Hedden,  the  latter  orally  agreed 
to  do  certain  things  which  were  afterwards,  on  the  28th 
day  of  August,  1891,  expressed  in  writing.  This  agreement 
provided  that  Hedden  "  willy  during  the  natural  life  of  the 
party  of  the  second  part  {plaintiffs  in  addition  to  th^rentaU 
and  prof ts  of  the  said  premises^  supporty  maintainj  doihe  and 
care  for  the  party  of  the  second  part  {plaintiff)  during  said 
lifcy  in  a  suitable  mannery  hecoming  her  station.^^  The  oral 
testimony  adduced  on  behalf  of  plaintiff  discloses  that  in  addi- 
tion to  the  things  expressed  in  the  written  agi*eeraent  Hedden 
was  to  provide  a  suitable  burial  for  plaintiff  upon  her  death. 
Under  this  agreement  the  plaintiff  continued  in  "  the  open, 
visible  possession  and  actual  occupancy  of  said  premises "  as 
found  by  the  trial  court,  until  after  Maltby  had  taken  his 
mortgage  thereon.  This  possession  operated  as  constructive 
notice  to  all  the  world  of  the  existence  of  any  right  which  the 
plaintiff  might  be  able  to  establish  in  the  mortgaged  premises. 
{Phelan  v.  Brady^  119  N.  Y.*  587  ;  Holland  v.  Brmon,  140 
K  Y.  344;  A7iderson  v.  Bloody  152  N.  Y.  293.)  This  is  but 
another  mode  of  stating  that  Maltby  was  chargeable  with 
notice  of  any  facts  which  he  might  have  ascertained  had  he 
made  actual  inquiry  as  to  plaintiff's  rights  when  he  took  the 
mortgage  from  Barnard.  (2  Pomeroy's  Eq.  Jur.  sec.  614; 
Wade  on  Notice,  sec.  273.)  What  would  Maltby  have  dis- 
covered had  he  made  such  inquiry  ?  It  must  be  borne  in 
mind  that  plaintiff  had  parted  with  her  title  in  July,  1888. 
Maltby  took  his  mortgage  in  September,  1895.  This  action 
was  not  commenced  until  February,  1896.  The  decision  of 
the  trial  court  contains  no  finding  as  to  the  time  when  plain- 
tiff became  advised  that  a  fraud  had  been  perpetrated  upon 
her  by  Hedden  ;  but  it  may  be  assumed  that  it  was  not  until 
after  Maltby  had  taken  his  mortgage,  as  any  other  conclusion 
would  necessarily  impute  to  the  plaintiff  a  degree  of  negli- 
gence which  would  of  itself  defeat  her  action  against  Maltby. 
Proceeding  upon  this  assumption  we  think  we  may  properly 
conclude  that  any  inquiry  which  a  reasonably  prudent  man  in 
Maltby's  position   would    have  made,   would  have  disclosed 
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nothing  more  than  the  fact  that  plaintiff  had  conveyed  her 
premises  to  Hedden  in  consideration  of  the  agreement  to  pro- 
vide for  her  during  her  life,  and  give  her  a  suitable  burial  at 
her  death. 

The  trial  court  evidently  concluded  that  this  agreement 
reserved  to  the  plaintiff  a  life  estate  in  said  premises.  While 
there  is  no  express  finding  to  that  effect,  no  other  view  of  the 
case  could  have  sustained  the  legal  conclusion  that  Maltby's 
mortgage  was  subject  to  the  plaintiff's  rights  in  the  premises. 
The  Appellate  Division  modified  the  judgment  entered  upon 
the  decision  of  the  trial  court  by  striking  therefrom  the  por- 
tions which  provided  that  the  Maltby  mortgage  was  subject 
to  plaintiff's  right  of  possession  of  said  premises  and  to  the 
rents  and  profits  thereof  during  her  natural  life.  Although 
no  opinion  was  written  in  the  Appellate  Division,  it  is  appar- 
ent that  this  modification  of  the  judgment  must  have  been 
made  upon  the  theory  that  no  life  estate  in  said  premises  was 
reserved  to  the  plaintiff  by  said  agreement,  and  that  the 
implied  provision  for  the  retention  of  the  rents  by  the  plain- 
tiff was  purely  personal  and  did  not  affect  the  land.  We 
think  this  disposition  of  the  case  was  right.  While  it  is  plain 
that  a  gross  fraud  was  perpetrated  upon  the  plaintiff  by  Hed- 
den, the  defendant  Maltby  was  not  a  party  to  it,  and  is  not 
shown  to  have  had  any  knowledge  of  it.  The  latter  took  his 
mortgage  and  parted  with  his  money  in  good  faith,  upon  the 
strength  of  an  apparently  good  record  title  in  Barnard. 

Under  the  rule  of  constructive  notice  above  adverted  to, 
Maltby  was  chargeable  simply  with  knowledge  of  such  facts 
as  he  might  have  ascertained  from  the  plaintiff  as  to  her  rights. 
The  history  of  the  case  raises  the  almost  conclusive  presump- 
tion that  inquiry  from  the  plaintiff  would  have  revealed 
nothing  more  than  the  fact  that  she  was  in  possession  under 
the  agreement  referred  to,  and  this,  as  we  have  seen,  did  not 
create  a  life  estate  in  the  plaintiff.  Appellant's  counsel,  in 
his  brief  and  upon  the  oral  argument,  claims  that  Marden  v. 
Dorihy  (160  N.  T.  89)  is  decisive  of  this  case.  But  that  case 
is  clearly  distinguishable  from  this.  In  the  Mm^dm  case  the 
71 
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mortgages  which  were  ^asserted  as  liens  were*  held  invalid 
because  the  deed,  upon  the  faith  of  which  they  were  taken, 
never  had  any  valid  inception.  Although  the  alleged  deed  in 
that  case  contained  the  genuine  signature  of  Mrs.  Harden,  it ' 
was  held  to  have  been  obtained  under  circumstances  which 
precluded  the  assumption  that  she  had  ever  intended  to  sign  a 
deed,  so  that  its  use  for  that  purpose  was  in  fact  a  forgery, 
and  this,  together  with  the  fact  that  the  alleged  acknowledg- 
ment of  the  paper  was  equally  fraudulent,  rendered  the  instru- 
ment void  db  initio.  But  the  rule  which  is  applicable  to  this 
case  was  there  clearly  stated  in  the  following  language :  '*  It 
is  doubtless  true  that  a  fraudulent  grantee  of  real  property  may 
create  a  valid  incumbrance  upon  it  in  favor  of  innocent  par- 
ties, since,  as  to  such  parties,  he  has  the  title  and  has  been 
clothed  with  the  power  to  deal  with  the  property."  "  When 
the  owner  of  land  executes  and  delivers  to  another  a  deed  of . 
it,  the  title  passes  to  the  grantee  named  therein,  although  the 
former  was  induced  by  fraud  to  execute  and  deliver  the  instru- 
ment. The  deed  is  not  void,  but  voidable,  and,  until  set  aside, 
it  has  the  effect  of  transferring  the  title  to  the  fraudulent 
grantee,  and  the  latter  being  thus  clothed  with  all  the  evi- 
dences of  good  title  may  incumber  the  property  to  a  party 
who  becomes  a  purchaser  in  good  faith." 

In  this  case  there  is  some  evidence  tending  to  show  that 
plaintiff  was  ignorant  of  the  nature  of  the  paper  which  she 
signed.  This  is  negatived,  however,  not  only  by  other  equally 
cogent  evidence,  but  by  the  findings  of  the  trial  court,  aflSrmed 
by  the  Appellate  Division,  which  conclusively  establish  the 
fact  that  plaintiff  did  consciously  and  intentionally  execute  a 
conveyance  of  her  real  property.  The  transfer  was  none  the 
less  real  because  it  was  executed  under  circumstances  which 
rendered  it  voidable  at  the  election  of  the  plaintiff  and  upon 
proof  of  the  fraud  by  which  she  was  deceived.  The  logical 
and  necessary  import  of  th^  decision  made  by  the  trial  court 
is  that  the  plaintiff  signed  the  bill  of  sale,  deed  and  assign- 
ment of  land  contract,  knowing  their  purpose  and  effect,  but 
under  circumstances  which  would  render  them  voidable  as  to 
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her  upon  discovery  of  fraud  and  undue  influence  under  which 
she  was  induced  to  act.  As  to  the  Maltby  mortgage,  an  entirely 
different  question  is  presented.  That  mortgage  is  unaffected 
by  the  fraud  of  Hedden,  since  the  decision  declaring  it  valid 
imports  that  it  was  taken  upon  the  faith  of  the  record  title 
and  without  actual  notice,  in  the  mortgagee,  of  such  fraud. 
The  constructive  notice  with  which  he  was  chargeable  could 
not  operate  to  create  an  estate  in  the  plaintiff  which  did  not 
in  fact  exist.  The  plaintiff  never  had  a  life  estate  in  these 
lands.  All  that  she  had  at  the  time  Maltby  took  his  mort- 
gage was  an  enforceable  agreement  for  her  support  and  main- 
tenance during  her  life,  and  that  did  not  create  an  estate  in 
the  land.  We  may,  therefore,  emphasize  our  conclusions  by 
repeating  that  if  the  plaintiff  at  the  time  Maltby  took  his 
mortgage  knew  of  the  fraud  by  which  she  was  led  to  part 
with  her  property,  her  own  negligence  would  defeat  her 
action  against  said  mortgagee.  If,  on  the  other  hand,  she  did 
not  then  know  of  such  fraud,  the  law  imputes  to  the  mort- 
gagee notice  of  nothing  more  than  he  could  have  learned 
npon  inquiry  from  her ;  and  such  inquiry  would  have  revealed 
simply  the  existence  of  the  agreement  for  support  and 
maintenance. 

The  modification  of  the  judgment  herein  by  the  Appellate 
Division  was  right.  The  judgment  as  modified  should  be 
affirmed  and  judgment  absolute  entered  in  favor  of  the 
defendant  Maltby  against  the  plaintiff  on  the  stipulation,  with- 
out costs. 

Landon,  J.  (dissenting).  The  consideration  of  the  deeds 
WBS  Hedden's  oral  promise  to  plaintiff  to  give  her  the  rents 
and  profits  of  the  lands  for  her  life  and  also  to  support  her  for 
her  life.  As  security  for  the  performance  of  this  promise, 
Hedden  allowed  the  plaintiff  to  retain  possession  of  the  lands, 
and  she  has  ever  since  been  and  still  is  in  the  open,  notorious 
and  visible  possession  of  them. 

Hedden  recorded  his  deeds,  and  his  grantee  mortgaged  the 
lands  to  Maltby,  who  thus,  notwithstanding  the  record  title  of 
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his  mortgagor,  took  them  subject  to  all  the  rights  the  plaintifi 
was  thus  openly  and  notoriously  enjoying. 

Although  the  plaintiff  conveyed  her  lands,  she  did  not 
deliver  possession  of  them,  and  as  between  herself  and  her 
grantee,  Hedden,  she  had  a  right  to  retain  it,  and  his  grantees 
were,  by  such  actual  possession,  charged  with  notice  of  it,  and, 
therefore,  stand  in  his  shoes.  Had  he  or  they  brought  eject- 
ment,  she  could  have  successfully  interposed  this  agreement 
and  her  possession  under  it  as  an  equitable  defense.  In  eqaity 
her  right  to  the  possession  was  better  than  theirs,  and  in  an 
ejectment  this  would  be  enough.  Ejectment  is  a  possessory 
action.  It  is  not  needful  that  you  should  have  title  enough  to 
regain  possession ;  it  suffices  that  your  adversary  has  not 
enough  to  put  you  out.  Now,  Maltby,  the  mortgagee,  if  the 
judgment  of  the  Appellate  Division  is  right,  can  eject  the 
plaintiff,  and  thus  do  in  this  action  what  his  grantee  could 
not  have  done  in  a  direct  action  for  the  purpose  under  his 
deed. 

The  prevailing  opinion  states  that ''  the  plaintiff  never  had 
a  life  estate  in  these  lands."  It  is  true  that  she  did  not  reserve 
to  herself  a  legal  life  estate.  So  long  as  she  retains  the  open 
and  visible  possession  of  the  lands  as  the  consideration  of  her 
parting  with  her  legal  title,  she  does  not  need  a  legal  title  in 
order  to  defend  her  right  of  possession.  Her  equitable  defense 
suffices.  Ko  one  could  take  the  legal  title  without  notice  of 
her  equitable  right  to  the  possession  which  she  was  actuallj 
enjoying,  and  thus  subject  to  it. 

Where  the  purchaser  has  paid  the  purchase  price  and  ako 
taken  possession  under  an  oral  contract  for  the  sale  and  pur- 
chase of  lands,  his  vendor  cannot  eject  him,  unless  equity  also 
requires  it,  and  in  such  case  the  vendor  must  restore  the  con- 
sideration. Here  the  plaintiff  never  surrendered  her  posses- 
sion, and  paid  for  her  lifelong  right  of  retaining  it  by  giving 
her  vendee  the  legal  title  to  the  lands.  There  is  no  pretense 
of  restoring  to  her  the  consideration.  She  is  entitled  to  one 
or  the  other.  The  mortgagee  is  entitled  to  no  more  than  his 
mortgage  covered,  namely,  legal  title  in  the  mortgagor,  sub- 
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ject  to  the  possession  in  thq  plaintiff.  The  record  and  his 
good  faith  protect  his  mortgage  upon  the  naked  legal  title, 
bnt  the  plaintiff  by  her  actual  possession  gave  him  notice  that 
the  record  could  not  override  or  displace  her  right  to  such 
possession,  and  equity  makes  the  legal  title  subject  to  it. 

I  advise  that  the  judgment  of  the  Appellate  Division  be 
reversed,  and  the  judgment  of  the  trial  court  be  affirmed,  with 
costs  to  the  plaintiff. 

Parker,  Ch.  J.,  and  Gray,  J.,  concur  with  Werner,  J., 
for  affirmance,  and  Haight,  J.,  concurs  in  result ;  O'Brien 
and  Cullen,  JJ.j  concur  with  Landon,  J.,  for  reversal. 

Judgment  affirmed. 


Alice  E.  Skinner,  as  Administratrix  of  Nelson  E.  Skinner, 
Deceased,  Appellant,  v.  Frederick  H.  Norman,  as  Treas- 
urer of  the  Sun  Fire  Office,  Respondent. 

Fire  Insurance  —  When  Agent  Chargeable  with  Notice  op 
Incumbrance  ^Waiver.  Where,  upon  an  application  for  a  fire  insur- 
ance policy  upon  property  covered  by  a  chattel  mortgage,  a  representa- 
tive of  the  plaintiff  disclaimed  any  knowledge  of  claims  against  the  prop- 
erty, but  stated  that  if  there  were  any  defendant's  agent  could  ascertain  by 
inquiry  of  the  plaintiff,  which  the  agent  voluntarily  agreed  to  do,  but 
failed  to  do,  that  the  policy  is  subsequently  issued  with  no  reference  to  the 
chattel  mortgage  indorsed  thereon  or  added  thereto  as  required  by  one  of 
its  conditions,  is  no  defense  to  an  action  upon  it  for  a  loss,  since  while  the 
agent  was  ignorant  of  the  existence  of  the  incumbrance,  under  the  circum- 
stances he  was  chargeable  with  knowledge  of  it,  and,  having  issued  the 
policy,  it  was  a  waiver  of  the  condition  requiring  the  indorsement,  and 
the  defendant  is  bound  thereby. 

Skinner  v.  Norman,  18  App.  Div.  609,  reversed. 

(Argued  December  11,  1900:  decided  February  5,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  28,  1897,  which  reversed  a  judgment  in  favor  of  plain- 
tiflf  entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial,  and  granted  a  new  trial. 
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The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

P.  W,  CtUlman  for  appellant.  Restrictions  inserted  in  a 
policy  of  insurance  upon  the  powers  of  the  agent  to  waive 
any  condition,  unless  done  in  a  particular  manner,  cannot  be 
deemed  to  apply  to  those  conditions  which  relate  to  the  incep- 
tion of  the  contract,  when  it  appears  that  the  agent  haB 
delivered  it  and  received  the  premium  with  full  knowledge  of 
the  actual  situation.  ( Wood  v.  A.  F.  Ins.  Co,^  149  N.  T. 
382.)  When  an  insurance  policy  is  delivered  by  an  agent 
having  knowledge  of  facts  vitiating  the  policy,  it  is  presumed, 
if  anything  is  omitted  from  such  policy  to  make  it  vahd,  that 
such  omission  was*  due  to  mistake,  or  that  the  condition  was 
waived,  or  that  the  defendant  is  estopped  from  setting  it  up 
as  a  defense.  {JSohbins  v.  S.  F.  cfe  M.  Ins.  Co,^  149  N.  Y, 
477 ;  Wood  v.  A.  F  Ins.  Co.,  149  N.  T.  382 ;  McQuire 
V.  H.  F.  Ins.  Co.,  7  App.  Div.  575.)  The  defendant's 
agent  had  constructive  knowledge  of  the  existence  of  a 
chattel  mortgage  on  the  steamer  Geneva  at  the  time  of 
the  issuing  of  the  policy.  (Wade  on  Notice,  9,  §§  11,  33, 
37 ;  Kennedy  v.  Ghreen,  M.  &  K.  619 ;  Bank  of  U.  S. 
V.  Da/vis,  2  Hill,  451 ;  Williamson  v.  Brown,  15  N. 
Y.  354;  H.  Ins.  Co.  v.  RaUey,  4  Sandf.  574.)  The 
insurance  company  is  estopped  from  setting  up  a  defense 
based  upon  the  alleged  insufficiency  of  the  answer  of  the 
assured  made  upon  application  for  the  policy.  (Biddle  on 
Ins.  §  540;  Z.  M.  Ins.  Co.  v.  Kapler,  160  Penn.  St. 
28 ;  P.  M.  Z.  Ins.  Co.  v.  Wiley,  100  Ind.  92 ;  C.  Ins.  Co.y. 
Kasey,  25  Gratt.  268 ;  Beal  v.  P.  Ins.  Co.,  16  Wis.  241 ;  C. 
V.  Ins.  Co.  V.  Schell,  29  Penn.  St.  31;  Phillips  on  Ins. 
§§  568,  585,  665;  Eichards  du  Ins.  §  57;  Wood  on 
Fire  Ins.  §  214.)  An  insurance  company  is  bound  by 
the  act  of  a  general  agent,  contrary  to  special  instructions,  if 
within  the  scope  of  authority.  {Buggies  v.  A.  C.  Ins.  Co., 
114  N.  T.  415.)  Courts  will  strive  to  uphold  the  contract  and 
will  construe  the  provisions  of  the  policy  strongly  against  an 
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underwriter  entailing  a  forfeiture  or  limiting  a  liability. 
{McMoBter  v.  //w.  Co.  of  N.  A,,  55  N.  Y.  222  ;  Allen  v.  8t, 
Louis  Ins.  Co.,  85  N.  Y.  473 ;  Griffey  v.  N.  Y.  C.  Ins.  Co., 
100  N.  T.  417.)  It  was  material  to  allow  the  plaintiff's  intes- 
tate to  show  that  he  had  not  read  the  policy  until  after  the 
fire ;  and  the  defendant  cannot  be  released  from  its  contract, 
because  the  plaintiff's  intestate,  acting  in  good  faith,  accepted 
without  examination  the  policy  in  question.  He  had  a  right 
to  rely  on  the  contract  as  made.  {McGuire  v.  H.  F.  Ins.  Co., 
7  App.  Div.  675  ;  158  N.  T.  680 ;  Bowling  v.  M.  Ins.  Co.,  168 
Penn.  St.  234 ;  Broadhead  v.  L.  F.  Ins.  Co.,  23  Hun,  397 ; 
Hay  V.  S.  F.  Ins.  Co.,  77  K  Y.  235 ;  Miaghan  v.  H.  F.  Ins. 
Co.,  24  Hun,  58.) 

A.  H.  SoAJoyer  for  respondent.  By  the  terms  of  the  policy 
it  was  absolutely  void  if  the  subject  of  insurance  was  personal 
property  and  it  was  incumbered  by  chattel  mortgage,  unless 
an  indorsement  in  relation  to  such  mortgage  was  made  upon 
the  policy.  ( Woodward  v.  R.  F.  Ins.  Co.,  32  Hun,  365 ; 
Smith  V.  A.  Ins.  Co.,  118  N.  Y.  518 ;  SenUll  v.  0.  C. 
F.  Ins.  Co.,  16  Hun,  516 ;  McNiemey  v.  A.  Ins.  Co.,  48 
Hun,  239  ;  Gray  v.  G.  Assur.  Co.,  82  Hun,  380 ;  Walker  v. 
P.  Ins.  Co.,  89  Hun,  333.)  The  trial  court  erred  in  his  charge 
to  the  jury  that  it  was  the  duty  of  the  defendant  to  ascertain 
before  issuing  the  policy  whether  there  were  incumbrances 
upon  the  property,  and  if  he  failed  to  do  this  the  plaintiff 
was  entitled  to  recover.  (Smith  v.  A.  Ins.  Co.,  118  N.  Y.  518 ; 
Hayward  v.  iT.  F.  Ins.  Co.,  10  Cush.  444  ;  Brown  v.  P.  Ins. 
Co.,  11  Cush.  280  ;  MacFarland  v.  St.  P.  F  &  M.  Ins.  Co., 
46  Minn.  519 ;  Ellis  v.  State  Ins.  Co.,  68  Iowa,  578 ;  Guirm 
V.  P.  Ins.  Co.,  31  S.  W.  Rep.  566 ;  Lasher  v.  St.  J.  F.  cfe  M. 
Ins.  Co.,  86  N.  Y.  423 ;  Quinlan  v.  P.  W.  Ins.  Co.,  133  N.  Y. 
357.)  The  trial  court  erred  in  permitting  the  plaintiff,  under 
objection  and  exception  by  the  defendant,  to  testify  that  he 
had  never  read  the  policy  in  question.  {Quinlan  v.  P.  W. 
Ins.  Co.,  133  K  Y.  356 ;  1  May  on  Ins.  §  167;  1  Wood  on 
Fire  Ins.  §  10.) 
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Cullen,  J.  This  action  was  brought  to  recover  on  a  fire 
insurance  policy  on  a  steamboat.  The  substantial  defense 
pleaded  was  that  at  the  time  of  the  issue  of  the  policy  tlie 
property  was  incumbered  by  a  chattel  mortgage,  no  reference 
to  which  was  indorsed  upon  or  added  to  the  policy.  That  the 
boat  was  so  incumbered,  and  that  notice  of  the  incumbrance 
was  not  indorsed  upon  the  policy  are  conceded,  and  it  is  also 
conceded  that  these  facts  prima  facie  rendered  the  policy 
void.  The  plaintiflE  sought  to  relieve  himself  from  a  forfeiture 
of  the  policy  by  proof  of  the  negotiations  which  took  place 
between  his  agent  and  the  defendant  prior  to  the  issue  and 
delivery  of  the  policy.  The  plaintiflE  sent  the  master  of  the 
boat,  one  Andrews,  to  eflEect  the  insurance.  Andrews  was 
not  aware  of  the  existence  of  the  mortgage.  He  testi- 
fied that  on  applying  to  the  defendant's  agent  for  insur- 
ance he  was  asked  whether  there  were  any  claims  against 
the  boat.  He  replied  that  he  knew  of  none,  but  if  there 
were  any,  he  (the  insurance  agent)  could  find  out  at  the 
custom  house  or  of  Mr.  Skinner  (the  plaintiflE).  "I  said 
to  him,  you  pass  his  house  two  or  three  times  a  day,  you 
can  stop  in  and  see  him  if  you  don't  happen  to  see 
him  on  the  street,  and  he  said  all  right.  *  *  *  I  asked 
him  if  everything  was  all  right,  and  he  said  yes,  he  would 
attend  to  it,  so  I  went  back.  *  *  *  The  policy  was  not 
delivered  to  me,  it  was  sent  to  Mr.  Skinner's  house  within  two 
or  three  days  after."  The  evidence  of  Wheeler,  the  defend- 
ant's agent,  was  in  substantial  accord  with  that  of  Andrews. 
He  testified  that  he  asked  Andrews  if  there  were  any  claims 
on  the  boat,  to  which  the  latter  replied  that  he  did  not  know 
and  that  he  (Wheeler)  could  go  to  Skinner  (plaintiflf)  and  find 
out.  Wheeler  further  testified  that  afterwards  he  did  go  to 
the  plaintiflE  and  that  the  plaintiflE  in  substance  told  him  there 
were  no  claims  on  the  boat.  This  last  statement  the  plaintiff 
denied,  testifying  that  ho  did  not  see  Wheeler  until  after  the 
fire  which  destroyed  the  steamer.  The  policy  was  sent  by  the 
defendant  to  the  plaintiff  and  the  premium  paid.  A  motion 
to  dismiss  the  complaint  made  at  the  close  of  the  evidence  was 


1901.]  Skinner  v.  Nobman.  569 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Cullen,  J. 

denied,  and  the  court  submitted  the  case  to  the  jury  under 
instructions  that  if  the  defendant's  agent,  after  his  conversa- 
tion with  Andrews,  issued  the  policy  without  making  inquiry 
as  to  the  existence  of  claims  or  liens  on  the  boat,  the  plaintiff 
was  entitled  to  recover ;  but,  if  he  asked  the  plaintiff  concern- 
ing such  liens  or  claims  and  was  told  of  none,  the  defendant 
was  entitled  to  a  verdict.  The  jury  having  found  for  the 
plaintiff,  judgment  was  entered  in  his  favor.  From  that  judg- 
ment and  an  order  denying  defendant's  motion  for  a  new  trial, 
an  appeal  was  taken  to  the  Appellate  Division,  which  reversed 
the  judgment  and  order  and  granted  a  new  trial.  On  an 
application  made  by  the  plaintiff  the  order  was  amended  so  as 
to  state  that  upon  an  examination  of  the  facts  the  court 
decided  that  they  sustained  the  verdict  of  the  jury,  but  held 
that  upon  the  facts  as  thus  established  as  matter  of  law  the 
plaintiff  was  not  entitled  to  recover. 

The  main  question  presented  on  this  appeal  is  very  narrow. 
It  is  the  settled  law  of  this  state  that  the  agent  of  a  fire  insur- 
ance company  may,  by  issuing  a  policy  with  knowledge  of  the 
facts,  waive  a  condition  that  the  policy  shall  be  void  if  the  prop- 
erty insured  be  incumbered,  and  a  note  of  the  incumbrance  be 
not  indorsed  upon  the  policy,  notwithstanding  a  provision  in 
the  policy  that  no  agent  of  the  company  shall  have  power 
to  waive  any  such  condition,  except  by  written  indorsement 
(Wood  V.  American  Fire  Ins.  Co,,  149  IST.  Y.  382;  Bob- 
hins  V.  Springfield  Fire  cfe  Marine  Ins,  Co.,  149  N.  Y.  4Y7), 
though  a  different  rule  prevails  where  a  change  in  the  title  or 
occupation  of  the  property  occurs  subsequent  to  the  issue  of 
the  policy.  {Quintan  v.  Providence,  etc.,  Ins.  Co.,  133  N.  Y. 
356.)  It  is,  therefore,  entirely  clear  that  had  Andrews,  the 
master  of  the  boat,  told  the  defendant's  agent  of  the  existence 
of  the  mortgage,  the  policy  would  have  been  valid  despite  of 
its  failure  to  note  the  existence  of  the  inciimbrance.  This 
doctrine  the  learned  Appellate  Division  did  not  gainsay ;  but 
it  held  that  the  present  case  did  not  fall  within  the  rule  because 
the  defendant's  agent  did  not  know  that  there  was  any  mort- 
gage on  the  property.  The  question  presented  then  is  whether 
72 
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it  is  not  possible  to  waive  an  anknown  breach  of  the  conditioiis 
of  a  contract  equally  with  one  that  is  known  when  the  failure 
of  knowledge  is  due  to  the  fault  of  the  party  on  whom  it  is 
sought  to  impose  the  waiver.  In  Kirchner  v.  If,  H,  S.  M, 
Co.  (135  N.  Y.  182)  the  question  arose  as  to  the  effect  of  a 
general  release,  and  the  trial  court  charged  that  the  release  did 
not  cut  oflE  the  plain tiflPs  right  to  recover  for  any  injury  to  liim 
or  his  property  of  which  he  did  not  know  at  the  time  he  signed 
it.  It  was  held  that  this  direction  was  erroneous.  It  was 
there  said  :  "  It  is  competent  for  a  party  by  his  own  act  to 
forego  a  recovery  for  unknown,  as  well  as  for  known  causes  of 
action."  If  it  is  within  the  power  of  a  party  to  release,  or 
assign  rights  of  which  he  is  ignorant,  as  well  as  those  of  which 
he  has  knowledge,  I  cannot  see  why  the  same  principle  is 
not  equally  applicable  to  the  case  of  a  waiver.  In  the 
first  case  the  question  is,  what  was  the  bargain  between  the 
parties,  and  the  construction  of  the  instrument  in  which  that 
bargain  is  expressed?  In  the  second  case  the  question  is, 
what  was  the  intention  of  the  party,  who  it  is  claimed  has 
made  the  waiver  ?  Ordinarily  the  rule  is  stated  that  one  will 
not  be  held  to  have  waived  his  rights  unless  it  is  shown  that 
he  has  acted  with  a  full  knowledge  of  the  facts,  but  pre- 
cision requires  the  quaUfication  "  or  where  it  was  his  bounden 
duty  to  know  them."  {Finley  v.  Lycoraing  Cou/nty  11. 
Ins.  Co.^  30  Penn..  St.  311.)  In  Reynolds  v.  Commerce 
Fire  Ins.  Co.  (47  N.  Y.  697)  the  plaintiffs  agent  at  the  time 
of  applying  for  a  renewal  or  new  policy  stated  that  he  thought 
a  change  had  been  made  in  the  conduct  of  the  business,  and 
referred  the  defendant  for  information  to  another  company 
who  had  recently  made,a  survey  of  the  property  and  insured 
it.  It  was  there  said :  "  The  statement  of  the  agent,  there- 
fore, that  he  thought  a  change  of  business  had  taken  place, 
and  a  reference  to  where  the  fact  could  be  ascertained,  was 
equally  effective  as  a  notice  of  the  very  change  that  had  been 
made.  In  such  a  case,  whatever  is  notice  enough  to  excite 
attention,  and  put  a  party  upon  his  guard  and  call  for  inqnirj, 
is  notice  of  everything  to  which  such  inquiry  might  have  led. 
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When  a  person  has  sufficient  information  to  lead  him  to  a 
fact,  he  shall  be  deemed  conversant  with  it."  It  is  not  neces- 
sary in  order  to  uphold  the  recovery  in  this  case  to  go  to  the 
full  extent  of  the  doctrine  thus  declared.  We  do  not  mean 
to  suggest  that  the  principles  of  constructive  notice  which 
obtain  as  to  alleged  honafide  purchasers  of  real  estate,  nego- 
tiable instruments  or  the  like,  equally  apply  in  the  negotiations 
between  an  insurance  company  and  an  applicant  for  insur- 
ance. It  is  the  duty  of  such  applicant  to  comply  with  the 
conditions  of  the  policy  and  to  give  the  information  requisite 
for  its  validity.  The  company  may  rely  on  the  presumption 
that  the  insured  has  stated  all  the  material  facts  and  as  a  rule 
is  not  bound  to  make  inquiries.  But,  in  the  present  case, 
the  defendant's  agent  was  told  that  the  master  of  the  boat 
did  not  possess  knowledge  or  information  of  the  condition 
of  the  owner's  title,  and  voluntarily  agreed  to  make  neces- 
sary inquiry  of  the  owner  on  the  subject.  It  is  true  that 
he  was  under  no  obligation  to  make  this  inquiry,  but  he 
could  assume  the  duty.  The  inducement  for  this  agree- 
ment is  plain.  It  was  the  desire  to  effect  the  insurance. 
Had  the  agent  refused  to  make  the  inquiry,  doubtless  the  mas- 
ter of  the  boat  would  have  declined  to  take  the  insurance 
without  apprising  the  owner.  When  the  defendant's  agent 
issued  the  policy  without  ascertaining  from  the  owner  whether 
the  property  was  incumbered,  he  in  effect  determined  that  the 
existence  of  incumbrances  was  immaterial,  and  the  defendant 
agreed  to  insure  the  property  incumbered  or  unincumbered. 
It  was  the  agent's  failure  to  comply  with  his  agreement  which 
led  the  plaintiff  into  what  was  practically  a  trap,  and  the 
defendant  should  not  be  allowed  to  plead  its  ignorance  of  a 
fact  as  to  which  it  has  agreed  to  obtain  knowledge.  I 
know  that  it  has  been  said  by  a  distinguished  judge  "  that 
illustration  is  not  argument,"  but  at  times  it  is  at  least  a  very 
convenient  substitute  for  it.  If  in  the  case  of  distant  prop- 
erty the  owner  should  state  to  the  insurance  company  that  he 
did  not  know  whether  the  premises  were  occupied  or  vacant 
at  the  time,  I  assume  no  one  would  deny  that  he  might,  by 
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agreement  with  the  company,  obtain  a  valid  poKcy  of  insur- 
ance if  the  indorsement  "  occupied  or  unoccapied  "  was  made 
on  the  poKcy.  If  he  stated  truly  his  lack  of  knowledge  on 
the  subject  of  occupation  and  his  desire  to  obtain  insurance, 
notwithstanding  that  the  premises  might  be  unoccupied,  I 
apprehend  that  the  Wood  and  Rdbhins  cases  cited  would  be 
conclusive  to  the  effect  that  a  policy  issued  after  such  state- 
ment, containing  no  reference  to  the  occupation,  would  be 
equally  valid  and  effective  with  one  in  which  reference  to  the 
occupation  was  noted.  I  cannot  see  why  the  case  before  us 
is  not  the  same  in  principle  as  the  one  suggested.  When  the 
defendant's  agent  issued  the  policy  without  making  the 
inquiry  as  to  incumbrances,  it  was  the  same  as  if  he  had  at  the 
time  given  the  policy  to  the  master  of  the  boat,  stating  it  was 
immaterial  whether  the  boat  was  incumbered  or  not. 

The  admission  of  the  testimony  of  the  plaintiff  that  he  did 
not  read  the  policy  after  it  was  sent  to  him  did  not  prejudice 
the  defendant,  since  as  we  hold  it  was  not  necessary  to 
the  validity  of  the  policy  that  a  reference  to  the  mortgage 
should  have  been  indorsed  upon  it. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  entered  upon  the  verdict  of  the  Trial  Term 
should  be  affirmed,  with  costs  in  all  the  courts. 

Haight,  Landon  and  Werner,  JJ.,  concur ;  Parker,  Ch. 
J.,  Gray  and  O'Brien,  JJ.,  dissent. 

Ordered  accordingly. 


Emma  B.  Levin,  Respondent,  -y.  The  New  York  Elevated 
Railroad  Company  et  al.,  Appellants. 

1.  Elevated  Railroad — When  Title  Suppicient  to  Support  Actios 
for  an  Injunction  and  Damages.  Where,  at  the  time  of  the  trial  and  of 
the  rendition  of  the  decree  in  an  action  against  an  elevated  railroad  for  an 
injunction  and  damages,  there  has  been  a  continuous  possession  and  occu- 
pation by  the  plaintiff  and  her  predecessors  in  title  of  the  premises  under 
a  written  instrument  for  some  forty-seven  years  and  a  record  title  by  metes 
and  bounds  for  some  twenty -eight  years,  the  decree  cannot  be  assailed  upon 
the  ground  that  the  plaintiff  had  no  record  title,  and,  therefore,  could  make 
no  effective  conveyance. 
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2.  Etidence  —  Cross-examination  op  Exfebt  as  to  Inconsistent 
Opinions.  In  such  an  action,  where  an  expert  upon  cross-examination  has 
testified  that  the  value  of  the  premises  in  question  is  the  same  as  that  of 
premises  upon  the  opposite  comer,  it  is  legitimate  cross-examination  to 
caU  for  an  explanation  as  to  an  apparent  inconsistency  between  that  opin- 
ion and  one  expressed  by  him  upon  the  trial  of  an  action  to  recover 
damages  to  such  corner. 

8.  When  Inquirt  tjpon  Direct  Examination  Raises  no  Collateral 
Issues  as  to  Separate  Parcels  of  Property.  An  inquiry  upon  direct 
examination,  calling  for  the  opinion  of  an  expert  as  to  the  general  course 
of  values  of  what  has  been  shown  to  be  a  certain  class  of  real  property  in 
the  vicinity,  is  not  within  the  rule  prohibiting  a  procedure  of  proof 
wherein  collateral  issues  are  raised  as  to  separate  parcels  of  property. 

Levin  v.  JV.  T.  El,  Ry.  Co,,  88  App.  Div.  640,  affirmed. 

(Argued  December  11,  1900;  decided  February  5,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
16,  1899,  aflSrming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  faots,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  C,  Jamea^  Julien  T.  Da/oieSj  J.  Osgood  Nichols 
and  Oharles  A.  Gardiner  for  appellants.  The  trial  judge 
erred  in  admitting  proof  of  the  value  of  specific  property 
other  than  that  in  suit.  {Matter  of  Thompson^  127  N.  T. 
463 ;  HuivtvagUm  v.  AttrUZ^  118  N.  Y.  365  ;  Gouge  v.  Roberts^ 
53  K  T.  619;  Blanchard  v.  N.  J.  S.  Co.,  59  N.  T.  292; 
Jamieson  v.  K  C.  El.  By.  Co.,  147  K  T.  322  ;  City  of  Chi- 
cago V.  Baker,  86  Fed.  Rep.  753 ;  Whilmarh  v.  N.  Y.  EL 
B.  B.  Co.,  149  K  Y.  393 ;  Charman  v.  EilUer,  43  App. 
Div.  449;  Colton  v.  N.  T.  El.  B.  Co.,  28  K  Y.  Supp.  149; 
Tliompson  v.  Boston,  148  Mass.  387.)  The  plaintiff  has  failed 
to  establish  a  title  to  the  property  in  suit.  {Shelly  v.  Met. 
El.  By.  Co.,  1  App.  Div.  51.)  The  trial  judge  erred  in  his 
rulings  upon  the  admission  and  exclusion  of  evidence.  {Lazarus 
V.  Met.  El.  By.  Co.,  5  App.  Div.  402 ;  Shepard  v.  Met.  El. 
By.  Co.,  48  App.  Div,  456.) 
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J.  Aspinwall  Hodge^  Jr.^  Edward  B.  Whitney  and  JVeweH 
Martin  for  respondent.  Plaintiff  showed  good  title  to  all  the 
property  described  in  the  complaint.  (Sedgw.  &  Wait  on 
Trial  of  Title,  §§  718,  792,  800 ;  2  Greenl.  on  Ev.  [16th  ed] 
§  304:.)  Kone  of  the  defendants'  exceptions  are  tenable. 
{Koehler  v.  iT.  T.  El.  R.  JR.  Co.,  159  N.  Y.  218.) 

Gbat,  J.  This  was  an  equitable  action,  brought  bj  the 
plaintiff  to  restrain  the  operation  of  the  defendants'  el^ated 
railway  in  Pearl  street,  in  the  city  of  New  York,  in  front  of 
her  properties,  known  as  Nos.  78  and  80  Wall  street  and  No. 
158  Pearl  street,  unless  compensation  be  made  for  the  appro- 
priation of  easements  and  wherein  she  asked  for  the  rental 
damages  sustained  in  the  past.  The  properties  formed  the 
northeast  corner  of  Wall  and  Pearl  streets ;  the  building  on 
the  Pearl  street  lot  having  been  united  Mrith  the  building 
on  the  Wall  street  lots,  so  as  to  give  a  common  frontage  upon 
the  latter  street.  The  plaintiff  recovered,  in  the  usual  form 
of  judgment  against  the  defendants,  in  the  alternative,  award- 
ing rental  damages  and  fixing  the  fee  damage,  or  compensa- 
tion, to  be  paid  to  avoid  the  issuance  of  the  injunction,  and 
the  judgment  was  affirmed  at  the  Appellate  Division.  Upon 
this  appeal,  the  questions  presented  concern  the  finding  as  to 
the  plaintiff's  title  and  certain  exceptions  to  rulings  of  the  trial 
judge. 

The  contention  as  to  the  title  relates  to  the  rear  of  the  lot 
known  as  No.  78  Wall  street,  as  to  an  irregular  portion  of 
which  it  is  said  that  the  plaintiff  proved  no  record  title  and 
can,  therefore,  make  no  effective  conveyance.  Prior  to  the 
year  1870,  there  was  not  shown  to  be  a  title  of  record  to  this 
irregular  piece  of  land  by  metes  and  bounds ;  but  possession 
was  shown  from  1851,  when  the  Seamen's  Bank  for  Savings 
acquired  the  property.  In  that  year,  the  building  now  upon 
Nos.  78  and  80  Wall  street,  was  erected  and  when,  in  1871, 
the  Seamen's  Bank  conveyed  the  property  to  the  Marine  Bank, 
the  deed  of  conveyance  included  the  irregular  plot  in  question 
by  metes  and  bounds.     In  the  deed  to  the  Seamen's  Bank  of 
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lot  No.  78,  in  1851,  the  description  contained  this  clause  :  **it 
being  intended  to  convey  by  these  presents  all  right,  title  aijd 
interest  in  and  to  the  said  premises  as  the  same  are  now  in 
possession."  A  diagram  in  a  deed,  recorded  in  the  register's 
office  in  1818,  was  then  put  in  evidence,  which  showed  this 
irregular  piece  of  land  as  a  portion  of  No.  78  "Wall  street.  A 
possessory  title  was  thus  shown  from  1851  and  a  record  title 
by  metes  and  boxmds  from  1871.  The  defendants  commenced 
the  operation  of  their  railway  in  Pearl  street  in  1878  and,  at 
that  time,  the  title  to  the  premises  had  been  one  of  record 
for  seven  years.  At  the  time  of  the  trial  and  of  the  rendi- 
tion of  the  judgment,  there  had  been  a  continuous  possession 
and  occupation  by  the  plaintiif  and  her  predecessors  in  title 
of  the  premises,  under  a  written  instrument,  for  some  forty- 
seven  years  and  a  record  title,  by  metes  and  bounds,  for  some 
twenty-eight  years.  In  that  situation,  and  under  the  circum- 
stances, I  think  the  plaintiff  was  entitled  to  maintain  her 
action  and  that  the  decree  rendered  is  unassailable  upon  the 
ground  taken.     {Gardner  v.  Hea/rt,  1  N.  Y.  528.) 

The  appellants  contend  that  there  was  error  committed  by 
the  trial  judge  in  the  reception  of  evidence,  upon  the  cross- 
examination  of  the  defendants'  witness  Meyer.  Meyer  had 
been  examined  for  the  defendants,  as  an  expert  witness  upon 
realty  values,  and,  upon  his  cross-examination,  testified  that 
"  the  four  comers  of  Wall  street  are  an  equality.  The  O'Sul- 
livan  comer  and  this  corner  are  sister  values.  It  is  the 
opposite  comer.  In  1896  I  testified  in  reference  to  the  prop- 
erty opposite,  the  O'SuUivan  property.  I  gave  the  value  of 
the  O'SuUivan  property  in  1873  at  $235,000,  while  I  gave  the 
value  of  the  plaintiff's  property,  to-day,  as  $220,000  in  1873." 
Plaintiff's  counsel  then  proceeded  to  question  him  as  to  why 
he  put  a  higher  value  on  the  O'SuUivan  property,  than  on 
the  plaintiff's,  in  1873,  in  view  of  what  he  had  said  about  the 
street  corners,  and  he  was  asked  as  to  the  separate  values  of 
the  buildings  and  the  land.  Then  he  was  asked  the  follow- 
ing questions :  "  In  the  O'SuUivan  case  did  you  not  testify 
that  the  O'SuUivan  property  was,  without  the  buildings,  worth. 
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in  1896,  $235,000  ?  A.  I  do  not  recollect  it.  Q.  What  was 
its  value  without  the  buildings  in  1873  ?  Defendants'  counsel : 
I  object  to  the  valuation  of  other  specific  property  on  the  line 
of  the  elevated  railroad  as  contravening  the  rule  in  the  Javm- 
son  case.  The  court  allowed  the  question  on  cross-examina- 
tion. Defendants'  counsel  excepts.  A.  I  should  say  it  was 
worth  about  the  same  without  the  buildings,  $190,000.  Q. 
You  think  the  O'Sullivan  building  was  worth  $40,000  in  1873? 
A.  They  were  pretty  good  buildings  in  1873.  Q.  I  asked 
you  whether  you  thought  they  were  worth  $40,000  ?  Same 
objection  by  defendants'  counsel.  Same  ruling  and  exception. 
A.  They  were  worth  that  for  renting  capacity.  Yes."  The 
eflFort,  generally,  as  in  this  instance,  of  the  plaintiff's  counsel 
was  to  affect  the  credibility  of  the  witness.  I  think  the  ques- 
tion was  in  legitimate  cross-examination  of  the  witness,  to 
make  him  explain  what  appeared  inconsistent  in  his  opinion 
as  to  the  values  of  two  properties,  similarly  situated  and  which 
he  had  spoken  of  as  "  sister  values."  The  rule  of  evidence, 
asserted  in  Jamieson  v.  K.  Co.  El.  By.  Co.  (147  N.  Y.  322), 
was  that  the  direct  examination  of  witnesses  in  these  cases 
should  be  confined  to  showing  what  was,  in  their  opinion,  the 
general  course  and  current  of  values,  "leaving  to  a  cross- 
examination  any  inquiry  into  specific  instances,  if  such  be 
deemed  essential."  In  view  of  what  the  witness  Meyer  had 
previously  testified  to  upon  the  subject  of  values,  his  cross- 
examination  was  quite  proper  and  the  question  objected  to 
was  not  within  the  condemnation  of  any  principle  of  the  law 
of  evidence,  in  my  judgment. 

Another  error,  which  the  appellants  argue,  as  having  been 
committed  upon  the  trial,  was  with  respect  to  the  examination 
of  the  witness  Bead  ;  an  expert  called  by  the  plaintiff  upon 
the  question  of  values.  He  had  been  examined  as  to  the 
general  course  of  values  of  property  in  the  neighborhood  and 
he  had  testified  that  it  had  been  upward,  except  in  the 
immediate  vicinity  of  this  building  and  upon  Pearl  street 
He  testified,  without  objection,  that  "  there  is  a  special  value 
in  a  "Wall  street  corner,  as  distinct  from  the   values  of  the 
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inside  lots  on  Wall  street.  Since  1878  there  has  been  no 
increase  in  the  value  of  the  Wall  street  corners  on  Pearl 
street.  There  has  been  a  decrease.  Q.  To  what  extent  ?  A. 
Nearly  fifty  per  cent."  He  was  then  asked  the  question : 
"Take  the  Wall  street  corners  near  Broadway,  namely  Han- 
over, William,  Nassau  and  Broad  —  what  in  your  opinion 
has  been  the  course  of  values  of  those  corners?"  To  tliis 
question  the  defendants'  counsel  objected,  upon  the  grounds 
that  those  corners  "  were  out  of  the  neighborhood  "  and  that 
"  the  inquiry  as  to  these  other  Wall  street  corners  calls  for 
specific  property  "  and  '^  raises  a  collateral  issue  under  the  rul- 
ing in  the  JauiieHon  case."  The  court  admitted  the  testimony 
and  the  witness  answered  :  ''  It  has  been  upward."  He  was 
then  asked  as  to  the  percentage  of  increase,  since  1878  to  the 
present  time,  and,  under  the  same  objection  by  the  defend- 
ants' counsel,  the  witness  was  permitted  to  answer :  "  Consid- 
erably more  than  one  hundred  per  cent."  Subsequently,  the 
same  evidence  as  to  the  values  of  Wall  street  corners  was  fur- 
nished by  the  defendants'  witness,  Fish,  upon  his  cross-exami- 
nation, without  objection.  But  I  think  there  was  no  violation 
of  the  so-called  rule  in  Janiiesoii^a  case,  in  allowing  this  testi- 
mony of  the  witness  Read.  It  called  for  the  opinion  of  a 
person,  competent  to  speak  upon  the  subject,  as  to  the  general 
course  of  values  of  what  had  been  shown  to  be  a  certain  class 
of  real  property  in  the  vicinity.  The  decision  in  the  Jamie- 
son  case  announced  no  new  principle  of  the  law  of  evidence. 
It,  merely,  applied  to  these  cases  a  rule  already  established  ; 
which  condemned  a  procedure  of  proof  wherein  collateral 
issues  are  raised  as  to  separate  parcels  of  property  in  the 
vicinity.  When  it  is  duly  objected  to,  the  objection  cannot 
be  disregarded.  The  party  complaining  of  damage  to  his 
property  by  the  defendants'  acts  may  prove  it  by  showing 
that,  by  reference  to  the  general  course  of  values  in  property 
situated  in  the  neighborhood,  his  property  has  suffered,  either 
by  actual  depreciation,  or  by  failing  to  share  equally  in  the 
benefits  accruing  generally  to  tlie  vicinity  in  an  appreciation 
of  values.  This  principle,  in  the  recovery  of  judgments  in 
73 
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these  cases,  has  been  so  frequently  sustained,  that  further  dis- 
cussion seems  unnecessary.  (See  Storch  v.  Met  El.  By.  Co.^ 
131  N.  T.  pp.  519,  520.)  The  question  objected  to  raised  no 
collateral  issues  as  to  separate,  or  specific,  parcels  of  property. 
It  was  confined  to  ascertaining  a  general  course  of  vahies  and 
neither  tended  to  unduly  enlarge  the  field  of  judicial  inquiry, 
nor  introduced  facts  irrelevant  to  a  proper  decision  of  the 
issue. 

No  other  questions  were  pressed  upon  us,  nor  demand  con- 
sideration upon  this  appeal. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Landon,  Cullen  and  Webnbb, 
JJ.,  concur ;  Haight,  J.,  not  voting. 

Judgment  affirmed. 


Stephen  M.  Bull,  Respondent,  v.  James  P.  Case,  Appellant 

■  Benefit  Insurance  —  Fund  Paid  to  Fraternal  Beneficiary,  sot 

171    319        Exempt  from  Attachment  for  his  Debts.     Section  238  of  the  Insurance 
171    820        Law,  providing  that  **  All  money  or  other  benefit,  charity,  relief  or  aid  to 
171    823        be  paid,  provided  or  rendered  by  any  such  society,  order  or  association, 
whether  voluntary  or  incorporated  under  this  article  or  any  other  law, 
shall  not  be  liable  to  be  seized,  taken  or  appropriated  by  any  legal  or 
equitable  process,  to  pay  any  debt  or  liability  of  a  member,  beneficiary 
or  beneficiaries  of  a  member,"  does  not  include  the  case  of  money  after  it 
has  been  actually  paid  over  and  received  by  the  beneficiary,  and,  there- 
fore, a  security  representing  a  part  of  such  money  is  liable  to  an  attach- 
ment for  a  debt  of  the  beneficiary. 
Bull  V.  Case,  41  App.  Div.  891,  affirmed. 

(Argued  November  12,  1900;  decided  February  5,  1901.) 

Appeal,  by  i^ennission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  June  13,  1899,  reversing  an  order  of  Special 
Term,  vacating  an  attachment  in  favor  of  plaintiflE  and  setting 
aside  a  levy  made  thereunder. 

The  facts,  so  far  as  material,  and  the  material  question  certi- 
iiod  are  stated  in  the  o])inion. 
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C.  E,  Cuddeback  for  appellant.  Money  received  from 
fraternal  benefit  societies  is  exempt  from  execution  by  tlie 
provisions  of  the  Insurance  Law.  (L.  1892,  ch.  690,  §§  233, 
238,  292 ;  F.  X.  Bank  v.  How,  67  N.  W.  Kep.  994 ;  SchiU 
linger  v.  Boes^  3  S.  W.  Rep.  427;  Matter  of  Lynch^  83  Hun, 
464.) 

CcM  Bircti^  Jr.y  and  C.  F,  Brown  for  respondent.  Sec- 
tion 238  of  the  Insurance  Law  (L.  1892,  ch.  690)  does  not 
exempt  from  execution  money  paid  by  the  Supreme  Council 
of  Royal  Templars  of  Temperance  to  the  defendant,  and  the 
bond  and  mortgage  which  represents  a  part  of  the  money 
received  by  him  was  subject  to  levy  under  an  attachment  by 
the  sheriff  for  the  debt  due  by  the  defendant  to  the  plaintiff. 
{Bolt  v.  Keijhoe,  30  Ilun,  619 ;  96  N.  Y.  646 ;  PeopU  v.  S, 
Z.  Ins.  cfe  A,  Co.^  78  N.  Y.  114 ;  Matter  of  Attorney-Oeneral 
V.  G.  Jf.  Z.  Ins,  Co.,  82  N.  Y.  336.) 

Wekner,  J.  The  plaintiff  procured  an  attachment  against 
the  defendant,  which  was  levied  upon  a  bond  and  mortgage 
received  by  the  latter  from  his  son  upon  a  loan  of  moneys 
which  were  the  proceeds  of  a  beneficiary  certificate,  issued  by 
the  Supreme  Council  Royal  Templars  of  Temperance,  upon 
the  life  of  Mary  E.  Case,  the  wife  of  the  defendant.  This 
attachment  was  vacated  by  the  Supreme  Court  at  Special  Term 
upon  the  ground  tliat  under  the  provisions  of  section  238  of 
the  Insurance  Law  (Cliap.  690,  L.  1892)  the  bond  and  mort- 
gage represented  in  part  the  proceeds  of  said  beneficiary 
certificate  and  were,  therefore,  exempt  from  attachment 
or  execution  issued  against  the  defendant  as  such  bene- 
ficiary. The  order  of  the  Special  Term  was  reversed  by 
the  learned  Appellate  Division ;  a  majority  of  that  court 
holding  that  said  bond  and  mortgage  were  not  exempt  from 
attachment  or  execution.  Jjcave  to  appeal  to  this  court  was 
granted,  and  three  questions  were  certified  to  us  for  decision. 
As  our  answer  to  the  first  of  these  questions  is  decisive  of  tlie 
case  we  shall  not  refer  to  or  quote  the  others.    Tlie  first  ques- 
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tion  is :  "  Does  the  money  or  other  benefit     *     *     *      to  be  | 

paid,  provided  or  rendered  by  any  fraternal  beneficiary  society,  | 

include  the  case  of  money  after  it  has  been  actually  paid  over 
and  received  by  the  beneficiary,  or  is  the  exemption  confined 
to  cases  where  the  insurance  or  benefit  contracts  are  outstand- 
ing and  liave  not  as  yet  matured  or  the  sums  due  thereon  been 
paid?"     The  answer  to  this  question  depends  upon  the    con- 
struction of  said  section  238  of  the  Insurance  Law.     Tliis  is  ! 
to  be  gathered  from  its  own  context  as  well  as  from    other 
statutes  upon  the  same  subject.     That  portion  of  said  section 
238  which  applies  to  the  question  before  us  reads  as  follows : 
''All  money  or  other  benefit,  charity,  relief  or  aid  to  be  j?cid, 
provided  or  rendered  by  any  such  society,  order  or  association,  | 
whether  voluntary  or  incorporated  under  this  article  or   any 
other  law,  shall  be  exempt  from  execution,  and  shall  not  be  i 
liable  to  be  seized,  taken  or  appropriated   by  any  legal  or 
equitable  process,  to  pay  any  debt  or  liability  of  a  member, 
beneficiary,  or  beneficiaries  of  a  member."     It  will  be  seen  at 
otice  that  the  meaning  of  this  part  of  the  section  turns    upon 
the  interpretation  to  be  given  to  the  words  "  to  be  paid."     I^o  | 
they  L.eate  an  exemption  of  the  fund  while  in  the  hands  of  the 
insurance  company  or  society  ;  or  do  they  exempt  the  moneys 
paid  from  said  fund  after  they  reach  the  hands  of  the  l>ene- 
ficiary,  from  the  payment  of  "any  debt  or  liability  of  a  mem- 
ber, beneficiary,  or  beneficiaries  of  a  member?"     The  ^ords 
"  to  hepaicV^  seem  to  have  been  carefully  chosen  to  exclude  the 
possibility  of  a  construction  which  would  exempt  such  moneys 
from  the  payment  of  debts  or  liabilities  of  members  or  other 
beneficiaries  after  they  have  been  paid  over.     The  exennption 
refers  not  to  moneys  paid  or  when  paid,  but  "  to  be  paid." 
This  view  accords  not  only  with  the  ordinary  and  appropriate 
use  of  the  language  employed,  but  with  the  obvious  purpose 
of  tlie   legislature.     This  was  not  to  create  a  new  class  of 
exemptions,  but  to  protect  membership  insurance  societies,  as 
well  as  their  members  and  beneficiaries,  from  the  annoyances 
and  harassing  inconveniences  which  would  result  if  a  bene- 
ficiary   fund,    in  which   each   member   and   beneficiary   lias 
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at  least  au  equitable  interest  prior  to  the  member's  death, 
could  be  the  subject  of  attack  by  importunate  creditors  of 
said  members  and  beneficiaries:  Sucfi  an  organization  would 
Ix)  kept  so  busy  answering  the  demands  of  legal  proceedings 
against  its  members  and  beneficiaries  as  to  bo  unable  to  carry 
out  the  design  of  its  being,  unless  the  moneys  comprising  its 
beneficiary  fund  were  protected  until  they  passed  from  its 
hands. 

In  addition  to  all  this  it  is  familiar  human  experience,  that 
men  who  have  been  so  unfortunate  as  to  contract  debts  which 
they  cannot  pay,  frequently  resort  to  life  insurance  as  the  only 
hope  of  leaving  something  to  those  who  are  dependent  upon 
them  for  support.  In  such  a  case  the  exemption  of  the  general 
fund  secures  to  the  beneficiary  the  payment  of  his  share  of  it 
without  liability  for  the  debts  of  the  deceased  member.  It 
will  readily  be  seen  that  in  exempting  the  beneficiary  fund  of 
such  organizations  the  legislature  has  gone  further  than  the 
individual  member  could  go  for  the  protection  of  himself  or 
his  beneficiary.  Under  this  law  an  embarrassed  debtor  can 
take  such  moneys  as  he  may  have  and  invest  them  in  insur- 
ance that  will  be  safe  from  tlie  process  of  his  creditors  and 
will  be  sure  to  reach  the  beneficiary.  Any  individual  eflFort 
to  create  a  fund  for  the  same  purpose  would  be  futile  because 
it  could  be  taken  by  creditors  if  found.  There  is,  therefore, 
in  addition  to  the  exemption  for  the  benefit  of  such  organiza- 
tion another  for  the  benefit  of  members.  But  it  stops  there. 
Just  as  any  money  or  property  which  is  left  by  a  decedent 
may  be  taken  for  the  debts  or  liabilities  of  those  to  whom  it 
is  given  after  it  has  been  paid  to  them,  so  the  proceeds  of  an 
insurance  policy  or  certificate  may  be  compulsorily  devoted  to 
the  same  purpose  when  the  beneficiary  comes  into  possession 
thereof. 

It  would  undoubtedly  be  competent  for  the  legislature  to 
extend  exemptions  of  insurance  moneys  to  the  full  extent  con- 
tended for  by  the  appellant.  But  as  the  law  does  not  favor 
exemptions,  they  are  not  to  be  created  or  extended  by  impli- 
cation, and  there  is  nothing  in  the  language  of  this  statute 
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which  permits  ns  to  go  beyond  its  clearly  defined  Hinits ;  nor 
is  there  anything  in  the  history  of  the  legislation  upon  this  sul)- 
jept  which  aids  the  appellant  in  his  contention.  Said  section 
238  of  the  Insurance  Law  (Chap.  690,  L.  1892)  is  a  re-enactment 
in  terms  of  section  13,  chap.  520,  L.  1889.  The  last  expression 
of  the  legislature  upon  this  subject  prior  to  1889  was  contained 
in  chap.  116,  L.  1884,  which  extended  exemptions  of  insurance 
moneys  to  "  tliat  part  of  such  beneficiary  fund  paid  to  the 
widow  of  a  deceased  member  of  such  corporation  designated 
as  the  beneficiary  thereof,  and  to  exempt  the  same  from  exe- 
cution for  her  debts."  It  was  under  this  explicit  legislative 
declaration  that  Matter  of  Lynch  (83  Hun,  462  ;  150  N.  Y. 
560)  was  decided.  Neither  tliat  statute  nor  the  case  cited 
have  any  application  here.  That  statute  was  far  in  advance 
of  any  previous  or  subsequent  enactment  upon  this  subject 
and  was  repealed  by  the  act  now  under  consideration.  Prior 
to  1884  the  law  upon  this  subject  was  contained  in  section  19, 
chap.  175,  L.  1883,  which  provided  that  "  the  money  *  *  * 
to  he  paid  *  *  *  shall  be  exempt  from  execution,  and 
shall  not  be  liable  to  be  seized,  taken  or  appropriated  by  any 
legal  or  equitable  process,  to  pay  any  debt  or  liability  of  a 
member."  The  only  addition  made  by  the  laws  of  1889  and 
1892  was  of  the  words  "  beneficiary  or  beneficiaries  of  a  mem- 
ber." Thus  it  will  be  seen  that  the  history  of  tiiis  law  is  con- 
sistent with  the  construction  which  we  give  it,  and  that  the 
exception  found  in  the  law  of  1884  emphasizes  the  statement 
that  when  the  legislature  has  attempted  to  extend  this  class  of 
exemptions  beyond  the  limits  fixed  by  the  statute  of  1892  it 
has  done  so  in  explicit  terms. 

When  we  look  beyond  the  statute  and  its  history  into  tlie 
public  policy  which  underlies  such  legislation,  we  are  equally 
unable  to  find  any  support  for  the  suggestion  that  the  statute 
v/as  intended  to  exempt  such  insurance  moneys  in  the  hands 
of  beneficiaries.  It  is  common  knowledge  that  fraternal 
benevolent  insurance  corporations  exist  in  great  numliers. 
Many  men  are  members  of  several  of  these  organizations. 
There  is  no  limit  upon  the  number  of  such  policies  or  certifi- 
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cates  which  a  man  may  hold.  A  member's  family  may  at  his 
death  receive  an  aggregate  sum  amounting  to  a  comfortable 
fortune  and  yet,  if  appellant's  contention  is  sustained,  escape 
the  payment  of  just  obligations  created  upon  the  promise 
to  pay  out  of  tliis  very  fund.  While  such  exemptions  might 
be  favored  to  a  limited  extent  for  reasons  which  we  need 
not  now  discuss,  it  is  obvious  that  no  principle  of  pub- 
lic policy  can  justify  unlimited  exemptions  of  such  moneys, 
and  nothing  but  the  explicit  and  unqualified  fiat  of  the 
legislature  would  warrant  the  courts  in  going  to  that  extent. 
There  is  no  true  analogy  between  the  principle  which 
controls  this  class  of  exemptions  and  that  upon  which  exemp- 
tions in  favor  of  soldiers'  pensions  and  bounty  is  founded. 
The  latter  form  a  class  by  tiiemselves.  As  was  stated  in  the 
prevailing  opinion  below,  "  The  reason  of  this  special  privilege 
is  plain  ;  pensions  are  granted  only  to  the  soldier  whose  dis- 
ability has  been  occasioned  by  service  to  the  country  and  who 
has  thus  become  incapacitated  either  in  whole  or  in  part  from 
providing  for  himself  and  his  family.  It  is  but  just  that  the 
creditor  should  have  no  claim  on  the  property  which  proceeds 
solely  from  the  bounty  of  the  government,  and  that  he  who 
has  supported  the  state  by  service  in  war  should  be  relieved 
from  further  contributions  to  its  maintenance  while  in  a 
dependent  condition." 

These  views  require  an  affirmance  of  the  order  of  the 
Appellate  Division,  and  a  negative  answer  to  the  first  ques- 
tion certified  to  this  court  herein. 

The  order  should  be  afiirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien  and  Landon,  JJ.,  concur ; 
Haioht,  J.,  dissents ;  Cullen,  J.,  not  sitting. 

Order  affirmed. 
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I -         John  Finn,  Respondent,  v,  Pktek  A.  Cassidy  et  al., 

.  173       *  13  Appellants. 

1.  Negligence  —  Master  and  Servant  —  Safety  op  Wobuno 
Place,  Contributory  Negligence,  and  Assumption  op  Risk,  When 
Questions  for  Jury.  Where  in  an  action  for  negligence  it  appears  that 
a  wide  trench,  thirty-one  feet  deep,  had  been  excavated  and  thoroughly 
supported  by  timbers,  one  side  of  which  for  a  distance  of  some  twenty 
feet  ran  along  a  chimney  stack  foundation  which  r^as  twenty  feet  deep  — 
that  the  trench  had  been  carried  down  at  an  angle,  leaving  a  "batter 
wall "  to  support  the  stack,  and,  in  order  to  support  it  more  thoroughly, 
narrow  cuts  three  or  four  feet  wide  were  made,  starting  from  the  bottom 
of  the  trench,  running  at  right  angles  through  the  wall  and  extend- 
ing upwards  to  within  about  a  foot  of  the  foundation  and  three 
feet  under  it,  which  cuts  were  filled  in  with  piers  of  masonry  as  soon  as 
made  —  that  the  earth  between  the  tops  of  the  cuts  and  the  bottom  of  the 
foundation  was  hardpan  and  had  become  insecure  from  the  action  of 
water  —  that  neither  the  sides  nor  top  of  the  cuts  were  shored  up  or  sup- 
ported in  any  way  —  that  the  plaintiff,  an  employee  of  defendants,  was 
ordered  by  them  to  go  down  into  a  cut  made  the  night  before  in  which  to 
place  one  of  the  masonry  piers  under  the  foundation,  and  level  off  the 
bottom,  and  while  so  doing  the  earth  fell  from  the  top  and  one  side  of  the 
cut  near  the  top  and  injured  him  —  that  he  had  never  been  in  this  particu- 
lar place  before  and  knew  nothing  about  tt  —  that  the  defendants  were 
aware  of  the  actual  situation  and  all  of  the  danger  that  attended  the  per- 
formance of  work  in  the  cuts  after  the  earth  above  and  upon  the  sides  liad 
been  saturated  with  percolating  water  —  the  questions  whether  the  defend- 
ants had  provided  the  plaintiff  with  a  reasonably  safe  place  in  which  to 
perform  his  work,  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  whether  he  assumed  whatever  danger  there  was  in  doing  the 
work,  are  properly  submitted  to  the  jury. 

2.  Evidence — Admissibility  op  Expert  Opinion  as  to  Safety  op 
Working  Place  and  ^Iethods  of  Insuring  its  Safety.  In  such  an 
action  the  opinion  of  a  competent  expert,  based  upon  the  facts  and  the 
disclosure  of  the  whole  situation,  that  the  method  of  constructing  the  cut 
for  the  purpose  of  underpinning  or  supporting  the  foundation  of  the 
stack  was  improper,  and  his  opinion  as  to  the  proper  method  which 
should  have  been  adopted  so  as  to  render  it  safe  for  persons  working 
therein,  are  admissible  in  evidence  upon  the  issue  as  to  whether  the 
defendants  had  met  the  situation  with  reasonable  prudence  and  care. 

Finn  V.  Cassidy,  39  App.  Div.  640,  affirmed. 

(Argued  December  12,  1900;  decided  February  6,  1901.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  8,  1899,  affirming  a  judgment  i  i  favor  of  plaintiflE 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Lewis  E.  Carr  and  E.  W.  Douglas  for  appellants.  It  was 
error  to  admit  the  expert  evidence  introduced  by  the  plaintiflE 
as  to  the  proper  method  of  constructing  a  hole  for  the  pur- 
pose of  underpinning  the  foundation  of  the  chimney,  and  as 
to  the  proper  method  of  shoring  or  bracing  it.  The  defend- 
ants' objections  to  that  class  of  testimony,  and  their  excep- 
tions to  its  admission,  were  well  taken.  {Ilarley  v.  B.  C. 
Mfg.  Co.,  142  N.  Y.  31 ;  Schneider  v.  S.  A.  B.  B.  Co.,  133 
N.  Y.  683;  Douglierty  v.  Millihen,  163  X.  Y.  527.)  The 
evidence  clearly  demonstrates  the  plaintiflE's  opportunity  to 
know,  and  his  actual  knowledge  of,  the  place  and  its  surround- 
ings, and  he  must  be  held  to  have  assumed  the  risks  of  the 
employment  at  that  place,  whatever  they  were.  {Ilickey  v. 
Taaffe,  105  N.  Y.  26 ;  Shaw  v.  Sheldon,  103  N.  Y.  668 ; 
Cahill  v.  Hilton,  106  N.  Y.  512;  Cro^oii  v.  Orr,  140  N.  Y. 
450 ;  Kaare  v.  T.  S.  cfe  /.  Co.,  139  N.  Y.  369 ;  Appel  v.  B,, 
N.  Y.  i&  P.  By.  Co.,  Ill  N.  Y.  550 ;  Jlorrigan  v.  N.  Y.  C. 
dk  IL  B.  B.  B.  Co.,  7  App.  Div.  377;  Powers  v.  N.  Y.,  L. 
E.  &  W.  B.  B.  Co.,  98  N.  Y.  274;  Sweeney  v.  B.  cfe  J.  E. 
Co.,  101  N.  Y.  520  ;  De  Forest  v.  Jewett,  88  N.  Y.  264.)  The 
situation  disclosed  by  the  evidence  was  so  open,  and  the  lia- 
bility to  accident  arising  therefrom  so  plain  to  ordinary 
observation,  and  the  plaintiff  having  in  fact  knowledge 
thereof,  he  was  chargeable  with  contributory  negligence  in 
continuing  at  work,  if  it  be  found  as  a  fact  that  the  place  was 
dangerous.  {Crown  v.  Orr,  140  N.  Y.  450 ;  Svoenson  v.  M. 
L  O.  Co.,  24  N.  Y.  S.  E.  43;  Jenytns  v.  M.  I.  0.  Co.,  32  N. 
Y.  S.  R.  866 ;  Marsh  v.  Chichering,  101  N.  Y.  396 ;  JIart  v. 
Nawmhurg,  123  N.  Y.  641.) 
74 
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Eugene  D,  Flanigan  for  respondent.     It  was  the  absolute 
duty  of  defendants  to  make  the  sides  of  tliis  hole  reasonably 
safe  before  ordering  plaintiff  to  commence  work  in  it,  and 
plaintiff  had  the  right  to  assume  that  when  he  went  into  this 
hole  in  obedience  to  the  personal  command  of  defendants, 
that  the}'  had  performed  their  full  duty  towards  him.     {EUi% 
V.  N.  Y,,  L.  E.  i&  W,  li,  R,  Co,,  95  N.  Y.  546 ;   WiUy  v. 
Malledy,  78  K  Y.  310 ;  Ilarroun  v.  B.  E.  Z.  Co,,  12  App. 
Div.  126 ;  J^oiae  v.  Smith,  28  Vt.  59  ;  Michee  v.  Wood  M,  M, 
Co,,  70  Hun,  456.)     The  injury  resulting  from  extraneous 
causes,  plaintiff  cannot  be  held  guilty  of  contributory  neg- 
ligence.     {Ryan  v.   Fowler,    24    N.  Y.  410.)     There  was 
nothing  about  the  situation  as  presented  to  plaintiff  to  apprise 
him  of  any  danger  in  working  in  this  place.     {Kain  v.  Smith, 
25  Ilun,  146;  Ilawley  v.  iV^.    C  Ry,   Co,,  82  N.  Y.  370; 
Baird  v.  Doyle,  6  N.  Y.  Supp.  517  ;  Ryan  v.  Fowler,  24  K 
Y.  410  ;  PanUar  v.  T,  F,  I,  M,  Co,,  99  N.  Y.  368  ;  Davidson 
V,  Cornell,  132  N,  Y,  228 ;  Sweiison  v.  Mahopac  I.  O,  Co,,  24 
N.  Y.  S.  R.  43 ;  117  K  Y.  637  ;  Jerome  v.  Q,  C,  CycU  Co.,  163 
N.  Y.  351.)     Plaintiff  did  not  assume  any  risks  arising  from 
the  personal  negligence    of    defendants.     (Thomas  on  Neg. 
§  744;  Lofrano  v.  N,  Y,  dh  lit,   V,  W,  Co,,  55  Hun,  452; 
McCosl^er  v.  Z.  Z  R,  R,  Co,,  84  N.  Y.  77;  Panizar  v.  T, 
F,  L  M,  Co,,  99  N.  Y.  368 ;  Gates  v.  State,  128  N.  Y.  221 ; 
Murphy  V,  B,  cfe  A,  R,  R,  Co,,  88  N.  Y.  146 ;  Bead  v.  ]s\  Y, 
C,  ik  11,  R.  R,  R,  Co.,  70  X.  V.  171 ;  Ardesco  Oil  Co  v.  Gib- 
son, 63  Peim.  St.  146  ;  ^VaUh  v.  Peet  Valve  Co,,  110  Mass.  23.) 
The  assumption  of  risks  implies  a  knowledge  of  the  danger. 
Plaintiff  could  not  assume  any  risks  until  defendants  had  per- 
formed their  duty  to  him  by  informing  him  of  the  dangers. 
(^Pantzar  v,  T,  F,  I,  M.  Co,,  99  N.  Y.   368;  Sweeney  v,  B. 
cfe  J,  E,  Co,,  101  N.  Y.  520;  McGavern  v.  C,  F.  R.  R  Co., 
123  N.  Y.  280;  X^ii^ley  v.  Pratt,  148  K  Y.  372;  EUisv. 
N,  Y,  L,  E,  &  W,  R,  R,  Co,,  95  K  Y.  546 ;  Keegan  v.  IT.  R^ 
R,  Corp.,  8  N.  Y.  175  ;  Warner  v.  E,  Ry,  Ci>.,39  N.  Y.  W8; 
Booth  V.  B.  A  A.   R.   R.  Co.,  73  N.  Y.  38.)     The  hypo- 
thetical questions  put  to  witnesses  were  proper,     {Curtis  v. 
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Gano,  26  N.  Y.  426 ;  Pulhnan  v.  Coming^  14  Barb.  174 ; 
Del  Sejnore  v.  IlalUnan^  153  N.  Y.  274 ;  Kranz  v.  L.  I. 
Ry,  Co.,  123  N.  Y.  1 ;  lieynolds  v.  Jiobltison,  64  N.  Y.  589 ; 
Schneider  Y.  S,  A.  Ji.  H.  Co,,  133  N.  Y.  583;  Conrad  v. 
ViL  of  Ithaca,  16  N.  Y.  161 ;  Bellinger  v.  iT.  F.  C.  E.  Ji, 
Co.,  23  N.  Y.  42 ;  ^airt?  v.  Daly,  68  N.  Y.  547 ;  Schwander 
V.  Birge,  46  Hun,  m>j 

O'Brien,  J.  The  jury  rendered  a  verdict  of  three  thou- 
sand dollars  for  the  plaintiff  as  compensation  for  the  in  jury 
received  on  the  twenty-fifth  day  of  September,  1894,  while  in 
the  defendants'  service.  At  that  time  the  defendants,  who 
were  general  contractors,  were  engaged  in  preparing  the  foun- 
dation for  a  building  to  bo  used  as  a  power  house  by  the 
Albany  city  water  works.  It  seems  that  it  was  necessary, 
in  order  to  get  a  proper  foundation,  to  excavate  a  trench  to 
the  depth  of  about  thirty-one  feet  below  the  surface  of  the 
ground.  This  trench  was  not  only  of  the  depth  stated  but 
very  wide,  and  it  became  necessary  to  shore  up  or  brace  the  sides 
in  order  to  keep  the  earth  in  place.  In  carrying  along  this 
trench  the  contractors  passed  near  the  foundation  of  a  chim- 
ney stack  one  hundred  and  ten  feet  high,  and  it  was  necessary 
in  order  to  secure  the  chimney  to  support  its  foundation  on 
the  side  next  to  the  trench.  This  chimney  was  intended  to 
be  part  of  the  structure  when  completed  and  rested  upon  a 
foundation  which  extended  twenty  feet  below  the  surface  of 
the  ground  and  extended  along  the  line  of  the  trench  about 
twenty  feet.  In  excavating  the  main  trench  opposite  the 
stack  the  wall  of  the  trench  on  that  side  had  been  carried 
down  at  an  angle  so  as  to  leave  what  is  called  a  "  batter  "  wall 
to  support  the  stack.  The  main  trench  itself,  as  already 
stated,  was  thoroughly  supported  by  timbers,  and  no  accident 
happened  for  want  of  any  care  in  that  respect.  But  it  became 
necessary  to  support  the  chimney  in  some  way,  as  it  was  feared 
that,  on  account  of  the  depth  of  tlie  main  trench,  it  would  be 
undermined  and  fall.  In  working  under  the  foundation  of 
the  chimney  narrow  cuts  three  or  four  feet  wide  were  made 
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starting  out  from  the  bottom  of  the  main  trench  and  running  at 
right  angles  therefrom  through  the  batter  wall  and  three  feet 
under  the  edge  of  the  foundation  of  the  chimney.  These  nar- 
row cuts  extended  upwards  to  within  about  a  foot  of  the  bot- 
tom of  the  foundation  of  the  chimney,  and  as  fast  as  they  were 
made,  one  after  another,  they  were  filled  in  with  masonry 
work  forming  a  pier  so  as  to  keep  the  chimney  foundation  at 
all  times  secure.  The  earth  between  the  tops  of  the  cuts  and 
the  bottom  of  the  foundation  is  described  as  hardpan,  but 
water  had  been  running  down  from  the  top  and  sides  for  some 
time,  and  thus  the  batter  wall,  near  the  chimney  foundation, 
is  supposed  to  have  weakened  and  disintegrated  from  the 
effects  of  the  water  whicli  percolated  through  it.  The  plain- 
tiff was  a  mason's  helper  and  was  at  work  for  the  defendants 
in  that  capacity  at  the  time  of  the  accident.  He  was  ordered 
to  go  down  into  a  cut  which  had  been  made  the  night  before, 
in  which  to  place  one  of  the  masonry  piers  under  the  founda- 
tion and  to  level  off  tlie  bottom  in  order  to  prepare  to  start 
the  i^ier.  One  of  the  defendants  went  with  him  down  to  or 
near  the  bottom  of  the  main  trench.  It  does  not  appear  that 
the  plaintiff  was  ever  in  this  particular  place  before,  or  that  he 
knew  anything  about  it.  He  obeyed  the  ordera  of  the  master 
and  went  into  the  cut  and  commenced  to  level  the  bottom, 
and  while  doing  so  the  earth  from  the  top  and  from  one  side 
of  the  cut  near  the  top  fell  upon  and  injured  him,  and  for  this 
injury  a  verdict  was  awarded  to  him  by  the  jury. 

The  plaintiff's  action  is  based  upon  the  claim  that  the  usual 
and  proper  precautions  were  not  taken  by  the  defendants  to 
support  the  overhanging  earth  between  the  top  of  the  cut  and 
the  bottom  of  the  foundation,  and  that  he  was  not  provided 
with  a  reasonably  safe  place  to  work  in  imder  the  circum- 
stances. The  defendants  were  aware  of  the  actual  situation 
and  all  of  the  dangers  that  attended  the  performance  of  work 
in  these  narrow  cuts  after  the  earth  above  and  upon  the  sides 
had  been  saturated  with  the  ])ercolating  water.  It  was,  there- 
fore, a  question  of  f  ict  for  the  jury  to  determine  wliether  the 
defendants  had  perf(>rmed  the  duty  imposed  upon  a  master  to 


1901.]  Finn  v.  Cassidy.  589 

N.  Y.  Kep.]  Opiuion  of  the  Court,  per  O'Brien,  J. 


provide  the  servant  with  a  reasonably  safe  place  in  which  to 
perforin  his  work.  The  court  could  not  have  determined  that 
question  one  way  or  another  as  one  of  law,  and  it  was,  there- 
fore, properly  submitted  to  the  jury.  It  is  said,  however,  tliat 
tlie  plaintiff  should  not  have  been  permitted  to  recover,  as 
under  the  doctrine  of  obvious  risks  he  assumed  whatever  dan- 
ger there  was  in  doing  tlie  work.  On  this  point  it  must  be 
borne  in  mind  tliat  the  plaintiff  was  unacquainted  with  the 
actual  perils  of  the  situation.  He  had  not  been  required,  so 
far  as  the  proof  shows,  to  perform  any  service  of  this  kind  in 
such  a  place  before.  When  directed  by  the  master  lo  go  into 
the  trench  and  level  it  off  in  order  to  prepare  for  the  mason  ly 
work,  lie  simply  obeyed  the  order.  The  servant  is  bound  by 
his  contract  to  obey  all  reasonable  and  lawful  orders  of  his 
master,  and  the  plaintiff,  after  receiving  the  order,  had  to 
determine  in  an  emergency  whether  he  should  obey  or  refuse. 
It  cannot,  I  think,  be  said  as  matter  of  law,  under  these  cir- 
cumstances, that  the  servant  was  guilty  of  contributory  negli- 
gence, or  that  he  assumed  the  risk  of  tlie  dangers  incident  to 
a  situation  with  respect  to  which  he  could  know  nothing 
l)eyond  what  was  visible  at  the  time.  He  could  not  have 
known,  for  instance,  that  the  surrounding  earth  had  been  sat- 
urated with  percolating  water,  or  that  the  walls  of  the  trench 
or  the  earth  of  the  arch  above  had  been  disturbed  or  weakened 
from  any  such  cause.  It  was,  therefore,  a  fair  question  for 
the  jury  whether  the  servant  was  guilty  of  any  carelessness 
which  would  bar  his  right  of  recovery,  or  whether  he,  in  obey- 
ing the  master,  had  the  same  knowledge  of  the  dangers  inci- 
dent to  the  situation  that  the  latter  had.  On  both  these  ques- 
tions, therefore,  the  case  was  properly  submitted  to  the  jury. 
It  is  strenuously  argued,  however,  by  the  learned  counsel 
for  the  defendants  that  tins  judgment  should  be  reversed  upon 
an  exception  taken  at  tlie  trial  to  certain  testimony  offered 
and  received  in  behalf  of  the  plaintiff.  The  plaintiff's  counsel 
called  a  civil  engineer  of  eiglit  years'  experience  in  his  pro- 
fession, and  who,  it  appears,  had  charge  of  work  of  like  char- 
acter, and  was  at  the  time  superintending  an  excavation  about 
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eight  miles  and  a  lialf  in. extent.     The  counsel  propounded  to 
this  witness  a  liypothetical  question  embracing  all  the  facts 
disclosed  by  the  plaintiflE's  testimony,  and  concluded  with  the 
inquiry  whether,  in  his  opinion,  that  was  a  proper  method  of 
constructing  the  hole  or  trench  for  the  purpose  of  underpin- 
ning or  supporting  the  foundation  of  the  chimney.     One  fact 
assumed  in  this  question  was  that  neither  the  sides  nor  the 
top  of  the  trench  were  shored  up  or  supported  in  any  way. 
This    question  was  objected  to  on    the  ground  that    it  was 
not  matter  of  expert  opinion  and  also  on  other  grounds  not 
material  at  this  time.     The  objection  was  overruled  and  the 
defendant's    counsel    excepted.     The   witness    answered  the 
question  in  the  negative,  that  is,  his  opinion  was  adverse  to 
the  defendants.     The  plaintiff's  counsel  followed  this  ques- 
tion with  another,  to  the  effect  that  assuming  the  same  state 
of  facts  as  in  the  last  question,  and  further  assuming  "  that 
you  take  this  excavation  at  a  time  when  nothing  had  been 
done  within  the  bank   spoken  of  as  the  batter  bank  under- 
neath the  foundation  ;  how  in  your  opinion  ought  that  exca- 
vation to  have  been  made  so  as  to  be  safe  for  persons  work- 
ing in  the  bottom  of  the  same  ?  "     Tliis  question  was  objected 
to  on  the  same  ground,  and  there  was  the  same  ruling  and 
exception.     The  answer  of  the  witness  was  that  such  excava- 
tion«  ought  to  be  made  the  necessary  width  for  the  pier  that 
was  required  and  the  sides  carried  down  vertically,  the  earth 
cleaned  off  from  the  bottom  of  the  original  foundation,  that 
is,  the  chimney   foundation,  and  the   sides  braced ;  that  the 
bracing  should  be  put  in  as  they  went  down  with  the  exca- 
vation, "  that  is,  put  in  the  bracing  in  the  excavation  under 
the  chimney  and  carry  it  down  the  full  length  of  the  exca- 
vation ;  put  in  a  brace  right  where  the  new  excavation  joined 
the  original  foundation  wall ;  put  in  a  crosspiece  there,  another 
one  down  about  four  feet ;  have  planks  on  the  side  up  against 
which    these  braces    would    rest."     The  witness   added,   "I 
would  place  these  planks  with  reference  to  the  face  of  tlie 
chimney  foundation  beneath  it ;  under  it ;  under  the  chimney 
foundation ;  one  on  either  side  and  then  a  crosspiece.    The 
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effect  upon  the  sides  of  the  hole  of  shoring  and  bracing  wonld 
be  to  liave  rendered  it  safe  for  a  man  to  go  in  there  to  work ; 
bracing  and  shoring  is  usnal  in  like  cases  in  other  work  of 
similar  character." 

I  do  not  think  that  it  was  error  on  the  part  of  the  learned 
trial  judge  to  permit  an  inquiry  of  this  character  to  be  made 
of  a  witness  who  was  clearly  an  expert.  The  learned  counsel 
for  the  defendants  contends  that  it  was,  and  his  argument  is 
based  upon  the  proposition  that  the  facts  should  have  been 
stated  and  then  the  jury  permitted  to  decide  for  themselves. 
This  is  tlie  usual  argument  urged  in  all  such  cases.  There  is, 
doubtless,  some  confusion  in  the  cases  with  respect  to  the 
admissibility  of  the  opinions  of  experts  upon  issues  such  as 
are  involved  in  this  case,  but,  I  think,  the  ruling  of  the 
learned  trial  judge  was  correct,  both  upon  principle  and  the 
great  weight  of  authority.  It  is  quite  probable  that  there  was 
not  a  man  upon  the  jury,  unless  he  happened  to  l^e  an  expert, 
who  would  have  attempted  to  solve  the  problem  of  properly 
supporting  aud  sustaining  the  chimney  in  question  without 
calling  to  his  aid  some  expert  advice  from  an  engineer  or  some 
person  of  experience  on  such  a  subject.  The  common  mind, 
as  we  know,  is  not  always  equal  to  the  proper  solution  of  such 
a  problem  in  such  an  emergency,  and  the  counsel  aud  advice 
of  engineers  or  persons  of  experience  in  such  matters  is 
always  valuable  and  desirable,  and  it  is  quite  plain  that  the 
tendency  of  courts  and  writers  on  the  law  of  evidence  is  in  that 
direction.  A  learned  author  of  a  standard  work  upon  the  law 
of  evidence  has  recently  examined  the  question  with  much 
care  and  has  collected  authorities  bearing  upon  the  question 
from  many  sources.  (1  Greenleaf  on  Ev.  [ed.  1899]  §  441.) 
He  lays  down  the  rule  on  the  subject  of  expert  opinions  as 
evidence  in  the  following  manner :  "  Since  the  so-called  expert 
will,  by  hypothesis,  usually  be  better  able  than  the  jury  to 
draw  inferences  on  such  matters,  it  occurs  in  practice  that 
experts  are  usually  able  to  be  helpful  with  their  opinions  and 
are,  therefore,  usually,  but  not  necessarily,  allowed  to  state 
them.     Thus,  in  practice,  opinions  are  receivable,  firat^  from 
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persons  having  special  skill  (whether  the  data  in  question 
have  been  personally  observed  by  them  or  are  stated  to 
them)  whenever  that  special  skill  enables  them,  better  than 
the  jury,  to  draw  inferences  on  the  subject ;  secondly y  from 
persons  who  have  no  special  skill,  but  have  personally 
observed  the  matter  in  issue,  and  cannot  adequately  state 
or  recite  the  data  so  fully  and  accurately  as  to  put  the 
jury  completely  in  the  witness'  place  and  enable  them 
equally  well  to  draw  the  inference.  The  absurdities  which 
disfigure  the  application  of  the  rule  come  chiefly  from 
a  too  illiberal  interpretation  of  the  latter  notion,  i,  «.,  it 
is  frequently  ruled  that  a  personal  observer  can  sufliciently 
state  the  observed  data  without  adding  his  inference,  although 
a  just  view  of  the  situation  would  recognize  that  too  much 
credit  has  been  given  to  the  witness'  powers  of  narration,  and 
that  in  truth  it  is  impossible  for  the  data  to  l>e  fully  recited. 
For  instance,  rulings  that  a  witness  may  not  state  whether  a 
person's  answer  was  made  in  a  jocular  or  a  serious  manner, 
whether  the  conduct  of  the  parties  evinced  a  mutual  attach- 
ment, and  the  like,  err  in  this  manner.  A  more  liberal  ten- 
dency in  this  respect  seems  to  be  making  its  way  in  recent 
times ;  but  the  reports  are  overloaded  with  decisions  that 
ought  never  even  to  have  been  called  for  ;  a  prominent  feature 
in  the  application  of  the  rule  is  the  petty  and  unprofitable 
quibbling  to  which  it  gives  rise.  It  ought  first,  however,  to 
be  noticed  that  certain  reasons  or  tests  sometimes  put  forward 
for  this  rule  are  unfounded.  (1)  It  is  said  that  the  witness  is 
not  to  '  usurp  the  functions  of  the  jury.'  The  answer  is 
simply  that  he  is  not  attempting  to  usurp  tliem  —  not  attempt- 
ing to  decide  the  issue  and  thus  usurp  their  place,  but  merely 
to  give  evidence,  which  they  may  or  may  not  accept,  as  they 
please.  Even  though  his  opinion  is  admitted,  it  is  not  decisive, 
especially  when  it  is  considered  that  opinions  might  be  given 
by  witnesses  on  both  sides.  (2)  It  is  sometimes  said  that  an 
opinion  is  not  to  be  offered  on  *  the  very  issue  before  the  jury.' 
But  this,  as  once  remarked,  would  rather  *8eem  to  be  a  very 
good  reason  for  its  admission.'     If  the  witness  can  add  instrue- 
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tion  over  and  above  what  the  jury  are  able  to  obtain  from  the 
data  before  them,  it  is  no  objection  that  he  refers  to  the  pre- 
cise matter  in  issue."  These  propositions  of  the  learned 
author  are  well  sustained  by  the  authorities  cited  ;  for  instance, 
the  case  of  Cornell  v.  Oremi  (10  S.  &  K.  16),  where  it  was 
said  :  "Wherever  the  facts  from  which  a  witness  received  an 
impression  are  too  evanescent  in  their  nature  to  be  recollected, 
or  are  too  complicated  to  be  separately  and  distinctly  narrated, 
his  impressions  from  these  facts  become  evidence." 

In  Prendible  v.  C.  B.  Mfg.  Co,  (160  Mass.  131)  it  is  stated 
as  follows :  "  We  are  of  opinion  that  a  person  who  has  made  a 
special  study  of  the  strength  of  materials  and  the  proper  mode 
of  building  structures  to  sustain  weight  may  be  allowed  to 
give  his  opinion  as  to  whether  a  staging  erected  in  a  specified 
way  can  safely  be  trusted  to  carry  a  particular  load.  That  was 
the  substance  of  the  hypothetical  question  put  in  this  case. 
Although  by  reason  of  its  form  it  did  not  direct  the  attention 
of  the  witness  to  the  elements  of  fact  involved  so  particu- 
larly as  it  might  have  done,  it  was  not  so  objectionable  as  to 
be  incompetent." 

In  1  Smith's  Leading  Cases,  286,  the  admissibility  of  expert 
evidence  is  stated  as  follows :  "  The  opinion  of  witnesses  pos- 
sessing peculiar  skill  is  admissible  whenever  the  subject-matter 
of  inquiry  is  such  that  inexperienced  persons  are  unlikely  to 
prove  capable  of  forming  a  correct  judgment  upon  it  without 
such  assistance." 

In  Turner  v.  Haar  (114  Mo.  345)  it  was  held  that  the  ques- 
tion as  to  what  effect  the  running  of  machinery  on  the  third 
floor  of  a  building  would  have  toward  weakening  the  build- 
ing and  rendering  it  insecure  and  dangerous  was  a  subject 
beyond  general  knowledge,  and  one  about  which  an  expert 
might  give  an  opinion. 

In  Continental  Ins,  Co.  v.  Priiltt  (65  Tex.  125)  it  was  held 
that  a  builder  might  give  his  opinion  as  to  whether  the  walls 
of  a  building  were  sufficient  to  sustain  it. 

In  Buffum  v.  Harris  (5  R.  I.  243)  it  is  stated  in  the  opinion 
that  "  The  business  of  a  civil  engineer  in  superintending  the 
75 
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construction  of  milldams  and  other  guards  against  the  flow  of 
water  makes  him  practically  acquainted  with  the  relative 
capacity  of  our  different  common  soils  to  resist  the  percolation 
of  water,  and  the  opinion  of  such  a  witness  might  be  given 
on  the  subject." 

In  Clark  v.  WiUett  (35  Cal.  534)  it  was  held  that  the  proper 
method  of  proving  the  effect  of  tunneling  near  other  property, 
with  respect  to  causing  the  earth  to  settle  and  slide,  was  by 
taking  the  opinions  of  witnesses  acquainted  with  the  character 
of  the  soil  and  the  surrounding  circumstances. 

It  seems  to  me  that  the  decisions  in  the  courts  of  this  state, 
and  especially  in  this  court,  amply  justify  the  rules  and  prin- 
ciples contained  in  the  authorities  cited.  In  some  of  them  it 
will  be  seen  that  the  opinions  of  experts  have  been  received 
in  issues  much  more  likely  to  be  comprehended  by  the  jury 
from  a  simple  statement  of  the  facts  than  in  the  case  at  bar. 
Thus  it  has  been  held  that  it  is  no  objection  to  this  class  of 
evidence  that  the  question  propounded  to  the  witness  is  the 
precise  question  the  jury  is  to  determine.  (  Van  Wycklen  v. 
City  of  Brooklyn,  118  N.  Y.  424.) 

The  opinion  of  an  expert  may  be  competent  by  stating  to 
him  a  hypothetical  case,  taking  in  some  or  all  of  the  facts 
stated  by  witnesses  and  claimed  by  counsel,  putting  the  ques- 
tion to  be  established  by  their  evidence,  and  when  the  ques- 
tion is  thus  stated  the  witness  has  in  his  mind  a  definite  state 
of  facts,  and  the  province  of  the  triers,  whether  referees  or 
jurors,  is  not  interfered  with.  They  will  determine  whether 
the  facts  exist  which  are  thus  assumed  and  thus  give  the 
opinion  such  weight  as  they  think  it  is  entitled  to,  with  a  full 
knowledge  of  the  facts  upon  which  it  is  based.  {Reynolds  v. 
Bobinaon,  64  N.  Y.  589.) 

Whether  in  any  case  a  witness  is  qualified  to  speak  as  an 
expert  is  a  fact  to  be  determined  by  the  court  upon  the  trial 
preliminary  to  his  tesifying,  and  ordinarily  the  decision  of 
the  trial  court  on  this  point,  when  there  are  any  facts  to  sop- 
port  it,  is  not  open  to  review  in  this  court.  {JVdson  v.  San 
Mutual  Ins,  Co,,  71  N.  Y.  454.) 
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In  Curtis  v.  Gcmo  (26  N.  Y.  426)  tlie  issue  was  whether 
three  threshing  machines  manufactured  by  the  defendants 
were  constructed  in  a  good  and  workmanlike  manner.  The 
only  question  which  seems  to  have  been  put  to  the  witnesses  in 
that  case  was  the  following :  "  Were  the  three  machines  built 
in  a  good  and  workmanlike  manner  ? "  And  although  there  was 
no  proof  of  the  particular  facts  which  rendered  the  machines 
defective,  the  court  held  that  the  answer  was  competent,  on 
the  ground  that  the  question  was  one  which  came  within  the 
exceptions  to  the  ordinary  and  general  rule  forbidding  the 
reception  of  evidence  of  a  witness'  opinion.  It  was  a  matter  of 
skill,  requiring  peculiar  knowledge  of  the  article  and  judgment 
respecting  it.  It  seems  to  me  that  if  it  was  competent  to 
prove  that  the  farmer's  threshing  machines  of  forty  years  ago 
were  not  built  in  a  good  and  workmanlike  manner  by  the 
opinion  of  an  expert,  without  stating  any  facts  whatever,  that 
the  question  in  the  case  at  bar  was  clearly  admissible. 

In  PvUman  v.  Corning  (9  N.  Y.  93)  the  witness  was  per- 
mitted to  express  an  opinion  as  to  whether  a  cobble  stone  wall 
was  properly  built.  It  is  needless  to  say  that  it  would  be 
much  easier  for  the  jury  to  determine  whether  the  wall  was 
or  was  not  suitably  built  after  learning  all  the  facts,  than  for 
the  jury  in  this  case  to  determine  whether  this  piece  of  tun- 
nelling under  the  foundation  of  a  chimney  more  than  thirty 
feet  below  the  surface  of  the  ground  was  properly  guarded 
and  protected  with  reference  to  the  safety  of  the  workmen. 

So  an  engineer,  having  experience  in  the  erection  of  bridges, 
was  permitted  to  testify  under  objection  and  exception  that  it 
was  not  customary  to  have  guards  of  any  kind  on  drawbridges, 
and  this  court  held  that  the  question  was  proper.  {Hart  v. 
Hudson  River  Bridge  Co.^  84  N.  Y.  56.) 

So  it  has  been  held  competent  to  ask  a  cabinetmaker,  who 
had  performed  part  of  the  work  in  controversy,  whether  the 
work  was  a  good  job  and  well  done.  (  Wai'd  v.  KUpatricIc^ 
85  K  Y.  414.) 

So  this  court  has  held  upon  an  issue  concerning  the  value 
of  a  growing  crop  damaged  by  the  overflow  of  water,  that  it 
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is  competent  to  ask  the  witness  conversant  with  such  crops 
how  much  in  his  opinion  a  given  field  would  yield  to  the  acre. 
{Phillips  V.  Terry,  3  Abb.  Ct.  of  Appeals  Dec.  607.) 

So  it  has  been  held  that  the  opinion  of  an  expert  is  admissi- 
ble upon  an  issue  as  to  whether  a  scow  was  seaworthy  or  not 
{Baird  v.  Daly,  68  N".  Y.  547.) 

So  it  has  been  held  that  a  hypothetical  question  need  not 
include  all  the  facts  in  evidence,  and  is  good  as  against  the 
objection  that  it  does  not  correctly  state  the  facts,  if  the  proof 
justifies  the  assumption  of  the  facts  covered  by  the  question. 
{Cole  V.  FaU  Brook  Coal  Co,,  159  N.  Y.  59.) 

So  an  expert  witness  was  permitted  to  state  against  obje^ 
tion  and  exception  that  a  particular  test  applied  by  parties  to 
tire  hose  was  not  a  fair  one.     {Chicago  v.  Greer,  76  U.  S.  726.) 

So  it  has  been  held  that  it  is  competent  for  an  expert  to 
express  an  opinion  as  to  whether  it  would  be  safe  or  prudent 
for  a  tugboat  to  tow  three  boats  abreast  in  a  high  wind  upon  a 
bay  or  arm  of  the  sea.  {Transportation  Line  v.  Hope,  95 
U.  S.  297.) 

This  review  of  the  cases  and  authorities  seems  to  me  to 
amply  justify  the  assertion  that  the  question  propounded  in 
the  case  at  bar  to  a  civil  engineer  embraces  a  proper  inquirj. 
The  contention  that  the  jury  could  have  drawn  the  conclnsion 
as  well  as  the  engineer  is  not,  I  think,  correct.  It  is  very 
difficult  for  a  witness  to  picture  to  a  jury  in  words  the  real 
situation  that  confronted  the  plaintiff  at  the  moment  that 
he  stepped  into  the  trench  by  the  direction  of  the  master. 
It  would  be  still  more  difficult  for  them  to  determine  what 
should  have  been  done  in  order  to  make  the  place  where  the 
plaintiff  was  injured  reasonably  safe  and  suitable  for  the 
workmen.  To  say  that  an  engineer'  of  experience  in  snch 
matters  could  not  assist  the  jury  by  an  expression  of  opinion 
would  be  to  ignore  well-known  facts  and  to  disregard  the 
principle  upon  which  the  opinions  of  experts  are  received  in 
evidence.  It  does  not  follow  that  because  the  rule  permitting 
experts  to  give  opinions  has  been  often  abused,  especially  by 
medical  experts  and  those  claiming  to  be  skilled  in  handwrit- 
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iug,  that  tlio  opinion  of  an  honest  and  intelligent  engineer 
upon  an  issne  of  the  character  involved  in  this  action  was  not 
competent. 

The  authority  wliich  is  cited  by  tlie  counsel  for  the  defend- 
ants to  support  his  argument  that  the  ruling  of  the  court  in 
this  case  admitting  the  testimony  of  the  engineer  in  answer 
to  the  question  as  propounded  to  him  was  legal  error,  requir- 
ing &  reversal  of  the  judgment,  is  the  recent  case  of  Dough&i^ty 
V.  Midiken  (163  N.  Y.  527).  The  decision  in  that  case  has 
no  bearing  on  the  question  now  before  us,  and  for  these  rea- 
sons: (1)  There  was  not  a  single  fact  in  that  case,  as  the 
learned  judge  stated,  upon  which  the  charge  of  negligence 
could  rest,  and  that  circumstance  alone  would  have  justified 
the  decision  (p.  532).  (2)  There  were  no  facts  shown  upon 
which  an  expert  ceuld  properly  base  an  opinion.  It  was 
admitted  that  if  it  had  been  shown  what  amount  and  the  kin~a 
of  strain  the  eyebolt  which  gave  away  had  been  subjected  to, 
and  its  size,  inherent  tensile  strength  and  the  character  of  the 
fastenings  to  the  base,  that  there  would  then  be  a  case  for  the 
opinion  of  an  expert  (p.  534.)  (3)  It  was  held  that  the  ques- 
tions were  insufficient  and  improper  in  form  to  lay  the  founda- 
tion for  even  such  opinions  as  were  given.  Neither  the  size, 
capacity  or  material  of  the  eyebolt  was  described,  and,  hence, 
there  was  no  basis  for  an  opinion.  The  opinion  of  an  expert 
in  order  to  be  admissible  must  be  based  upon  facts  either  within 
his  own  knowledge,  or  presented  to  his  mind  through  the  form 
of  a  hypothetical  question. 

All  the  elements  for  an  opitaion  that  were  absent  from  that 
case  are  notably  present  in  this.  Here  the  facts  and  the  whole 
situation  are  disclosed,  and  an  experienced  engineer  is  asked  to 
state  how  the  danger  incident  to  such  a  place  could  have  been 
reasonably  obviated  to  insure  the  safety  of  the  workman. 
That  was  the  theory  upon  which  the  question  was  asked  and 
answered,  and  it  seems  to  me  that  no  reasonable  mind  can  fail 
to  see  that  the  opinion  of  an  engineer  under  such  circumstances 
would  be  helpful  to  either  court  or  jury.  It  is  probably  true, 
as  already  observed,  that  no  member  of  this  court,  or  of  the 
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jiiry  tliat  tried  tlie  cause,  if  confronted  with  such  a  problem  in 
their  own  afifairs  as  that  presented  to  the  defendants,  when 
they  undertook  to  support  this  chimney,  would  have  disdained 
tlio  advice  of  a  competent  engineer.  Indeed,  it  may  1x5  safely 
asserted  that  none  of  them  would  have  proceeded  without  it, 
and  if  his  advice  and  opinion  would  have  been  valuable,  then 
how  can  it  be  said  that  it  was  not  admissible  upon  the  issue  in 
this  case,  which  was  whether  the  conti'actors  had  really  met 
the  situation  with  reasonable  prudence  and  care.  When  there 
is  a  question  with  respect  to  the  safety  of  what  may  be  called 
a  tunnel  through  the  earth  thirty  feet  below  the  surface, 
where  nien  are  sent  to  work,  I  think  ic  is  open  to  either  party 
to  call  engineers  familiar  with  such  work,  and  the  methods  of 
insuring  the  safety  of  the  place,  and  take  their  opinions  with 
respect  to  such  methods. 

*  The  cases  in  which  opinions  are  excluded  are  well  illus- 
trated by  the  discussion  in  Ferguson  v.  Iluhhell  (97  N.  Y. 
507).  There  the  negligent  act  charged  was  setting  fire  to 
fallow  land  at  a  dry  season  of  the  year  when  the  wind  was 
blowing  a  strong  gale.  The  defendant  proved  the  condition 
of  the  land,  the  state  of  the  weather  and  the  velocity  of  the 
wind  with  all  the  circumstances.  Not  content  with  all  that, 
he  called  several  witnesses  and  inquired  of  them  whether  in 
their  opinion  it  was  a  proper  time  to  burn  the  fallow.  He 
succeeded  before  the  jury,  but  the  judgment  in  his  favor  was 
reversed  upon  exceptions  taken  to  this  class  of  testimony. 
Now  that  was  a  case  where  the  jury  could  not,  after  hearing 
all  the  facts,  be  enlightened  by  the  opinions  of  farmers  to  the 
etfect  that  the  fire  was  or  was  not  properly  set.  But  there  is 
a  wide  difference  l>etween  the  nature  of  the  issue  in  that  case 
and  the  one  at  bar.  The  circumstances  under  which  a  fallow 
may  be  burned  are  known  of  all  men,  but  the  conditions  that 
are  necessary  to  insure  the  safety  of  a  workman  in  a  narrow 
tunnel  thirty  feet  under  the  surface  of  the  ground  are  not 
There  is  doubtless  a  growing  tendency  in  the  profession  to 
press  what  is  called  expert  evidence  into  cases  and  questions 
where  it  has  no  proper  place.     The  practice  is  not  to  be  com- 
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mended,  Bince  it  frequently  happens  that  such  professional 
zeal  endangers  a  case  on  appeal  that  may  be  otherwise  meri- 
torious. It  may  be  that  in  this  case  the  plaintiff's  proof  would 
have  been  as  strong  without  the  testimony  in  question  as  it  is 
with  it,  but  now  that  the  testimony  has  been  introduced  1 
think  this  court  cannot  say  as  matter  of  law  that  it  was  inad- 
missible. I  think  that  the  ruling  of  the  learned  trial  judge 
was  correct,  and  that  the  judgment  should  be  affirmed,  with 
costs. 

Gray,  J.  (dissenting).  I  must  dissent  from  the  opinion  in 
this  case.  While  I  have  my  doubts  upon  the  proposition  that 
it  was  a  question  of  fact  for  the  jury  to  determine,  whether 
the  defendants  had  performed  their  duty  to  provide  a  rea- 
sonably safe  place  for  the  plaintiff  to  work  in,  and  am 
inclined  to  think  that  the  latter  assumed  the  risk  of  tlie  situ- 
ation, I,  nevertheless,  shall  not  dissent  upon  that  ground.  I 
think  that  it  was  error  to  admit  the  opinion  evidence,  which 
was  given  by  the  civil  engineer.  The  opinion  of  Judge 
O'Brien  is  misleading  in  its  discussion  of  that  question,  in  so 
far  as  the  situation  is  concerned  which  the  facts  revealed.  It 
is  evident  from  that  opinion  that  the  learned  judge  is 
impressed  with  the  idea  that  the  danger  '^f  the  place,  in 
which  the  plaintiff  was  at  work,  was  connected  with  the 
work  of  underpinning  the  chimney  stack ;  whereas,  in  fact, 
it  was  not. 

The  facts  are  briefly  these  :  that,  while  preparing  for  the 
foundation  of  a  building  to  be  erected  by  them  for  the  Albany 
water  works,  the  defendants  excavated  a  deep  trench,  within 
some  twelve  feet  of  a  chimney  stack,  about  112  feet  in  height, 
and  at  a  depth  greater  than  that  of  the  foundation  of  the 
chimney,  by  eleven  feet.  In  order  that  that  foundation  might 
be  strengthened  and  supported  by  an  underpinning,  or  piers 
of  masonry,  they  made  a  number  of  tunnels,  or  cuts,  through 
the  earth,  from  the  trench  to  points  under  the  chimney  foun- 
dation, and  as  each  tunnel  was  made  the  pier  was  constructed 
therein.    These  tunnels  were  irregularly  arched  and  not  shored 
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up,  or  braced  by  timbers.  Tlie  soil  was  of  the  nature  of 
"  hardpan,"  wliicli  is  dissolved,  or  disiutegrated,  by  tlie  action 
of  water.  For  some  time  previous  to  the  occurrence  in  ques- 
tion, water  had  been  observed  trickling  upon,  and  spreading 
over,  the  ground  between  the  chimney  and  the  trench,  and  to 
its  loosening  effect  upon  the  soil  was  attributed  the  falling  in 
of  the  earth  of  the  tunnel  in  which  the  plaintiff  was  working. 
The  plaintiff  had  been  ordered  to  go  into  one  of  the  tunnels  and 
to  level  off  the  bottom,  preparatory  to  the  building  of  the 
pier.  While  working  there,  according  to  his  evidence,  he 
observed  water  dripping  upon  him  from  overhead.  Shortly  after 
he  had  commenced  to  work,  the  earth  from  the  top  and  from 
the  north  side  of  the  tunnel  fell  upon  him  and  produced  the 
injuries  complained  of.  There  is  nothing  in  the  evidence  to 
show,  and  it  is  not  claimed,  that  the  fall  of  the  earth  was  due 
to  any  other  cause  than  the  loosening,  or  disintegrating,  of  the 
soil  through  the  action,  or  the  percolation,  of  the  water  from 
above.  Indeed,  the  cause  of  the  falling  of  the  earth  is  stated 
in  the  respondent's  brief  to  have  been  "  by  reason  of  this 
running  water  eating  its  way  through  the  ledge  just  north  of 
the  irregular  arch  on  the  north  side  of  the  hole  causing  it  to 
become  loosened  from  the  adjoining  mass  and  fall  by  its  own 
weight."  Questions  concerning  tlie  construction  of  an  under- 
pinning for  the  chimney  foundation  and  the  manner  of  pro- 
ceeding therewith  had  nothing  to  do  with  the  issue.  The 
jurors  had  the  evidence  very  fully  before  them  of  the  facts 
which  had  been  observed  by  witnesses,  relating  to  the  nature 
of  the  soil,  to  the  continuous  trickling  of  water  upon,  and  its 
percolation  Ihrough,  and  its  effect  upon,  the  soil  and  to  .the 
manner  in  which  the  cut,  or  tunnel,  through-  the  ledge,  or 
bank,  of  earth  from  the  trench  was  made.  The  evidence 
showed,  for  instance,  that  while  the  trench,  or  main  excava- 
tion itself,  was  braced  with  timbers,  the  tunnel  had  not  l)eeu 
treated  in  the  same  manner,  and  that  what  had  been  deemed 
sufficient  for  its  temporary  protection  was  to  arch  it  over. 
The  situation  was  a  very  simple  one  and  was  clearly  exposed 
by  the  evidence,  and  I  am  quite  unable  to  see  what  questioa 
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of  science,  or  of  a  nature  beyond  the  apprehension  of  the  lay 
mind,  was  involved  in  the  determination  of  the  issue,  which 
jufitiiied,  or  made  necessary,  the  admission  of  opinion  evidence. 
The  hypothetical  question  upon  the  fstcts,  which  was  put  by 
tlie  plaintiffs  counsel  to  the  witness,  a  civil  engineer,  con- 
eluded  vrith  the  inquiry  concerning  the  place  where  the  plain- 
tiff had  been  working,  whether,  in  his  opinion,  Le  would  say 
"  that  was  a  proper  method  of  constructing  that  hole  for  the 
purpose  of  underpinning  that  foundation  ? "  The  witness 
was  permitted  to  answer  that  question,  over  the  objection  of 
the  defendants'  counsel,  and  then,  on  the  same  assumed  state 
of  facts,  the  following  question  was  asked  :  "  How,  in  your 
opinion,  ought  that  excavation  to  have  been  made  so  as  to  be 
safe  for  persons  working  in  the  bottom  of  the  same."  This 
question  was  also  objected  to,  but  the  objection  was  overruled, 
and  the  exceptions  to  these  rulings  raised  the  serious  question 
in  the  case. 

The  prevailing  opinion  is  misleading  in  conveying  the 
impression  that  this  opinion  evidence  was  proper  and  necessary 
by  reason  of  the  problem  presented  of  underpinning  this 
chimney  stack,  and  authorities  are  cited  to  support  the  view 
that  the  opinions  of  persons,  who  have  made  especial  study  of 
the  strength  of  materials,  or  of  the  proper  mode  of  building 
structures  to  sustain  weight,  or  of  questions  concerning  struc- 
tural or  architectural  strength,  are  proper.  The  authorities, 
however,  are  not  applicable  to  such  a  commonplace  and  every- 
day state  of  facts  as  that  which  this  case  presented.  There 
was  nothing  in  question  here  but  the  making  of  a  temporary 
hole,  or  tunnel,  through  a  ledge  of  earth.  Under  the  circum- 
stances^ detailed,  there  was  nothing  which  necessitated  the 
opinion  of  a  civil  engineer,  or  of  any  expert  in  difficult  con- 
struction work,  in  order  that  the  jurors  might  comprehend  the 
question,  and  without  which  they  would  be  incomj)etent  to 
draw  their  conclusions.  It  cannot,  reasonably,  be  said  that  the 
description  of  this  hole,  or  tunnel  dug  in  the  earth,  would  have 
conveyed  an  imperfect  idea  of  its  safety.  Extensions  of  the 
rule  which  permits  of  opinion  evidence  are  not  to  be  favored. 
76 
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Dissenting  opinion,  per  Gray,  J.     [Vol.  165,  N.  Y.  Rep.] 

The  general  rule,  hs  to  the  admissibility  of  such  evidence,  is 
that  persons  having  technical  or  peculiar  knowledge  upon  cer- 
tain subjects  are  allowed  to  give  their  opinions,  when  the  ques- 
tion involved  is  such  that  the  jurors  are  incompetent  to  draw 
their  own  conclusions  from  the  facts,  without  tlie  aid  of  snch 
evidence.  (12  Am.  &  Eng.  Encyc.  Law  [2d  ed.],  432.)  In  the 
language  of  Judge  Eabl,  in  the  case^  of  Ferguson  v.  Hubhell 
(97  JN".  y.  507),  "  "Where  the  facts  can  be  placed  before  a  jury 
and  they  are  of  such  a  nature  that  jurors,  generally,  are  just  as 
competent  to  form  opinions  in  reference  to  them  and  draw 
inferences  from  them,  as  witnesses,  then  there  is  no  occasion  to 
resort  to  expert  or  opinion  evidence.  To  require  the  exclusion 
of  such  evidence,  it  is  not  needed  that  the  jurors  should  be  able 
to  see  the  facts  as  they  appear  to  eye-witnesses,  or  to  be  as  capable 
to  draw  conclusions  from  them,  as  some  witnesses  might  be ;  but 
it  is  sufficient  that  the  facts  can  be  presented  in  such  a  manner 
that  jurors  of  ordinary  intelligence  and  experience  in  the  affairs 
of  life  can  appreciate  them,  can  base  intelligent  judgments  upon 
them  and  comprehend  them  sufficiently  for  the  ordinary  admin- 
istration of  justice."  To  hold  that  the  opinion  evidence,  in  this 
case,  was  properly  admitted,  in  my  judgment,  is  to  make  a\vide 
departure  from  the  rule  and  may  create  a  troublesome  prece- 
dent in  the  future.  I  think  that  the  jurors  were  quite  compe- 
tent to  understand  the  facts  about  this  every  day  occurrence 
of  tunneling  through  the  ground  and  to  decide  the  issue 
between  the  parties  upon  their  own  judgments.  It  is  impossi- 
ble to  say  that  the  admission  of  this  opinion  evidence  muy 
not  have  prejudiced  the  defendants,  and,  for  the  error  com- 
mitted in  tliat  respect,  I  think  that  the  judgment  should  be 
reversed  and  that  a  new  trial  should  be  ordered,  with  costs  to 
abide  the  event. 

Haight,  Cullen  and  Werner,  JJ.,  concur  with  O'Bbibn, 
J.,  for  affirmance ;  Pakker,  Ch.  J.,  concurs  with  Geat,  J^ 
for  reversal ;  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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OF 

Decisions  Rendered  During  the  Period  Embraced  in 
THIS  Volume, 


MiNNiB  KoEHNB,  Respondent,  v.  New  York  and  Queens  j  les       ggg 
County  Railway  Company,  Appellant.  I    '^'^  -^.D  294 

Koehne  v.  N.  T.  cfe  Queens  Go.  R.  Go,,  32  App.  Div.  419,  affirmed. 
(Submitted  October  25,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  8,  1808,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

WilZiam  E,  Stewart  for  appellant. 

Byron  P.  Stratton  and  Elmer  G.  SU/ry  for  respondent. 

Martin,  J.  This  appeal  cannot  be  sustained  upon  the 
theory  that  the  previously  existing  law  as  to  the  degree  of 
care  required  of  carriers  to  insure  the  safety  of  their  passen- 
gers has  been  changed  by  the  decision  in  Stierley,  TI,  Ry,  Co. 
(166  N.  Y.  70,  684),  for  no  such  change  was  made  or  intended, 
as  is  manifest  from  the  opinion  delivered  upon  the  motion  for  a 
reargument,  where  this  court  plainly  declared  that  the  decision 
in  that  case  was  not  intended  to,  and  did  not,  effect  any  such 
change,  and  as  there  are  no  other  errors  which  would  justify 
a  reversal  the  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Vann  and  Werner,  JJ., 
concur ;  Cullen,  J.,  not  sitting. 

Judgment  affirmed. 
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The  Emigrant  Mission  Committee  of  the  German  Evangeu- 
OAL  LuTHEKAN  Synod,  Respoiideiit,  V.  The  Brooklyn  Ele- 
vated Railroad  Comi-any,  Appellant. 

Emigrant  Miss.   Cain.  v.  Brooklyn  El.  R,  R.  Co.,  20  App.  Div.  596, 
affirmed, 
(Argued  October  25,  1900;  decided  November  27,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  12,  1897,  affirming  a  judgment  in  favor  of  plaiatiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  was  an  action  for  an  injunction  and  damages  by  reason 
of  an  elevated  railroad  erected  and  operated  in  the  street  on 
which  plaintifPs  premises  abut,  and  also  by  reason  of  the  ele 
vated  railroads  and  other  structures  of  the  defendant  erected 
on  its  own  land,  around  and  adjacent  to  the  premises  of  the 
plaintiff,  situated  on  the  easterly  end  of  Broadway,  in  what  ifi 
now  the  borough  of  Brooklyn. 

Alex.  S,  Lytnan  for  appellant. 

Stephen  M,  Hoye  for  respondent. 

Per  Curiam,  While  the  decision  of  the  trial  justice  is  in 
some  respects  loosely  drawn,  as  we  read  it,  the  award  of  d^™* 
ages  includes  nothing  for  the  maintenance  of  defende^ri^^ 
structures  upon  its  own  land,  but  confines  the  judgment  ^ 
damages  for  the  maintenance  of  the  structure  in  the  pi"*  ^^"^ 
street  in  front  of  the  plaintiff's  land.  As  thus  constrii^"' 
there  is  no  legal- objection  to  the  decision,  and  the  jti^?* 
ments  of  the  courts  below  should,  therefore,  be  affirmed,  -^^^^"^ 
costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann,  Cul^^ 
and  Werner,  JJ.,  concur. 

Judgments  affirmed. 


f 
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In  the  Matter  of  the  Application  of  The  Grade  Crossing 
Commissioners  of  the  City  of  Buffalo  for  the  Appoint- 
ment of  Commissioners  to  Ascertain  the  Compensation  to 
be  Paid  to  the  Owners  of  and  Parties  Interested  in  Certain 
Lands  in  the  City  of  Buffalo  which  May  be  Injured  by  the 
Change  of  Grade  of  Seneca  Street. 

Grade  Crossing  Commissioners  of  the  City  of  Buffalo  et 
al.,  Appellants ;  Jacob   Duchmann  et  al.,  Respondents. 

Mattel' of  Grade  Crossing  Comrs.,  52  App.  Dlv.  27,  affirmed. 
(Argued  November  12,  1900;  decided  December  4. 1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  May 
23,  1900,  affirming  an  order  of  Special  Terra  confirming  the 
report  of  the  commissioners  appointed  to  ascertain  and  report 
the  amount  of  compensation  to  be  paid  to  the  owners  of  and 
parties  interested  in  certain  lands  in  the  city  of  Buflfalo  which 
may  be  injured  by  the  change  of  grade  of  Seneca  street. 

Spencer  Clinton  for  appellants. 

John  Laughlin^  Seward  A.  Simons,  Niles  C.  Bartholometo 
and  George  L.  Kingston  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  IIaioht,  Landon, 
CuLLEN  and  Werner,  JJ. 


In  tne  jsiatter  of  the  Application  of  William  F.  Nisbet  et  al.. 
Respondents,  for  a  Writ  of  Certiorari  to  Caleb  F.  Under- 
bill et  al..  Assessors  of  the  City  of  Yonkers,  Appellants. 

Matter  of  Nisbet,  40  App.  Div.  611,  affirmed, 

(Argued  November  12,  1900;  decided  December  4,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  May 
2,  1899,  affirming  an  order  of  Special  Term  confirming  the 
report  of  a  referee  appointed  in   proceedings  to  review  an 
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assessment  on  real  property  of  the  relators  situated  in  the  city 
of  Yonkers. 

Jaines  M,  Hunt  for  appellants. 

Ralph  E,  Prime  for  respondents. 

Order  afRrmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'BRiiEN,  Haight,  Lan- 
DON  and  Werner,  JJ.     Not  sitting  :  Cullen,  J. 


The  People  of  the  State  of  New  York  ex  rel.  Frederick 
Wagner,  Appellant,  v,  Bernard  J.  York  et  al.,  Police 
Commissioners  of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Wagner  v.  York,  51  App.  Div.  689,  affirmed. 
(Argued  November  13,  1900;  decided  December  4,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
22,  1900,  dismissing  a  writ  of  certiorari  and  affirming  the  pro- 
ceedings of  the  defendants  in  dismissing  the  relator  from  the 
position  of  patrolman  on  the  police  force  of  the  city  of  New 
York. 

Louis  J,  Grcmt  for  appellant. 

John  Whalerhj  Corporation  Counsel  {Theodore  Cotmcly 
and  Terence  Farley  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  Cullen  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  John  A. 
Donnelly,  Appellant,  v,  Frank  Moss  et  al.,  Police  Com- 
missioners of  the  City  of  New  York,  Kespondents. 

People  ex  rel.  Donnelly  v.  Moss,  50  App.  Div.  808,  affirmed. 
(Argued  November  13,  1900;  decided  December  4,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
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22,  1900,  dismissing  a  writ  of  certiorari  and  affirming  the  pro- 
ceedings of  the  defendants  in  dismissing  the  relator  from  the 
position  of  patrolman  on  the  police  force  of  the  city  of  New 
York. 

Louh  J,  Orant  for  appellant. 

John   Whalerij   Corporation  Counsel  (Theodore    Connoly 
and  Terence  Farley  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Louisa 
Wagner,  Appellant,  v.  James  J.  Hagan,  Warden  of  the 
City  Prison  of  the  City  of  New  York,  Respondent. 

PiBople  ex  rel.  Wagner  v.  Hagan,  52  App.  Div.  887,  aflarmed 
(Argued  November  13,  1900;  decided  December  4, 1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June  9, 
1900,  affirming  an  order  of  Special  Term  dismissing-  a  writ 
of  habeas  corpus  directed  to  the  defendant  as  warden  of  the 
City  Prison  of  the  city  of  New  York. 

Nathaniel  Cohen  for  appellant. 

Charles  E.  Le  Barhier  for  respondent 

Order  affirmed,  with  costp,  on  opinion  below. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  CuLLEN  aud  Werner,  JJ. 


Edward  V.  Thebaud  et  al..  Respondents,  v.  The  Phenix 
Insurance  Company,  Appellant. 

Tluibavd  v.  PJienix  Ins.  Co.,  34  App.  Div.  630,  affirmed. 
(Submitted  November  13,  1900;  decided  December  4,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme   Court   in   the   first  judicial   department,    entered 
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November  19,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

Lavrrence  Kneeland  for  appellant. 
Everett  Masien  for  respondents. 

Judgment  affirmed,  with  costs,  on  authority  of  Th^ud  v. 
Great  Western  Ins,  Co.  (155  N.  Y.  516). 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  CuLLEN  and  Werner,  J  J. 


Joseph  H.  Tooker,  Jr.,  Respondent,  v.  The  Security  Trust 
Company,  Appellant. 

Tooker  v.  Security  Trust  Co,,  36  App.  Div.  872.  affirmed. 
(Argued  November  13,  1900;  decided  December  4,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  1,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury.* 

Charles  E.  Patterson  for  appellant. 

Wilson  Brovm^  Jr.^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon 
and  Werner,  J  J.     Not  sitting :  Cullen,  J. 


Albert  J.  Wheeler,  Individually  and  as  Survivor  of  Himself 
and  Joel  Wheeler,  Deceased,  Appellant,  v.  Charles  A. 
Sweet  et  al..  Respondents. 

WlieeUr  v.  Sweet,  28  App.  Div.  622,  affirmed. 

(Argued  November  14,  1900;  decided  December  4,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the   fourth  judicial  department,  entered 
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April  6,  1898,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial. 

Spencer  Clinton  for  appellant. 

Adelbert  Moot  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Paekeb,  Ch.  J.,  Gray,  O'Bbikn,  Haioht,  Landon, 
CuLLEN  and  Webneb,  JJ. 


Fbanois  M.  Eendbick  et  al.,  Respondents,  v.  Waldemab 
Hansen,  Appellant. 

Kendriek  y.  Ednsen,  85  App.  Div.  681,  affirmed. 
(Argued  November  15,  1900;  decided  December  4,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  14, 1898,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Wayland  F.  Ford  for  appellant. 

John,  Conhoy  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  O'Bbien,  Haioht,  Lan- 
don, CuLLEN  and  Webneb,  JJ. 


NoBMAN  HuBBABD,  Respondent,  v.  Henby  T.  Chapman,  Jb., 

Appellant. 

Hubbard  v.  CTiapman,  84  App.  Div.  252,  affirmed. 
(Argued  November  19,  1»00;  decided  December  4,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  28,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiflF  entered  upon  a  verdict  directed  by  the  court. 

77 
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Clarence  F,  Birdseye  for  appellant. 

Joseph  A,  Burr  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Pabkee,  Ch.  J..  O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  L  an  don,  J  J. 


John  R.  Auld,  Respondent,  v.  The  Manhattan  Life  Insub- 
ANCE  Company,  Appellant. 

Auld  V.  Manhattan  L,  Ins.  Co.,  34  App.  Div.  491,  affirmed. 
(Argued  November  19,  1900;  decided  December  4,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 17,  1898,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term,  and  granting  a  new  trial. 

Charles  C.  Nodal  and  Edward  P.  Mowton  for  appellant 

Sumner  B,  Stiles  and  Francis  Z.  WeUman  for  respondent 

Order  affirmed  and  judgment  absolute  ordered  for  the 
plaintiff  on  the  stipulation,  with  costs;  no  opinion. 

Concur:  O'Brien,  Bartleit,  Haight,  Martin,  Vans, 
Landon  and  Cullen,  JJ. 


Frederick  W.  Kraft,  Respondent,  v.  Edward  L.  E.  Phipps, 

Appellant. 

Kraft  V.  Phipps,  28  App.  Div.  26,  appeal  withdrawn. 
(Submitted  November  21,  1900;  decided  December  4,  1900,) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  31,  1897,  affirming  a  judgment  in  favoi:  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Frederick  W.  HolU  for  appellant. 

Ralph  E.  Prime  for  respondent. 

Appeal  withdrawn  on  stipulation. 
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Fannie  R.  Taylor,  Appellant,  v.  Anglo-Swiss  Condensed 
Milk  Company  of  Cham,  Switzerland,  Respondent. 

Taylor  Y,  Anglo-StDiM  Qmderued  Milk  Co.,  53  App.  Div.  640,  appeal 
dismissed. 
(Submitted  November  26,  1900;  decided  December  4,  1900.) 

ManoN  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  department 
entered  July  25, 1900,  aflirmingan  order  of  Special  Term  deny- 
ing a  motion  to  vacate  an  order  directing  the  plaintiff  to  appear 
before  a  person  named  for  personal  and  physical  examination. 

The  motion  was  made  upon  the  grounds  that  the  order  from 
which  the  appeal  is  taken  is  not  appealable  to  the  Court  of 
Appeals. 

Ycmamee  db  VaU  for  motion. 

Thomas  WatU  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 


James  D.  Conklin,  Respondent,  v.  John  H.  Woodbury  Der- 
matological  Institute,  Appellant. 

Reported  below,  51  App.  Div.  638. 

(Submitted  November  26,  1900 ;  decided  December  4,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  22,  1900,  aflBrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  an  order  denying  a 
motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  action  is  not 
appealable  to  the  Court  of  Appeals  under  sections  190  and  191  of 
the  Code  of  Civil  Procedure,  that  no  question  of  law  is  in  vol  ved, 
that  the  findings  of  fact  and  verdict  were  unanimously  aflirined 
by  the  Appellate  Division  ?nd  an  appeal  has  not  been  allowed 
by  the  Appellate  Division  or  by  a  judge  of  this  court. 

Putrmi  &  Bishop  for  motion. 

Senja/ndn  Patterson  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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John  C.  Willis,  Appellant,  v.  Frank  H.  MoKinnon  et  al., 
Respondentfi. 

WiUis  V.  McKinnon,  85  App.  Div.  131,  reversed. 
(Argued  November  20,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  25,  1898,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury. 

G.  L.  Andrus  for  appellant. 

James  R.  Baumes  for  respondents. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event,  on  opinion  of  Landon,  J.,  below. 

Concur :  O'Brien,  Bartlett,  Haioht,  Martin,  Vann  and 
CuLLEN,  JJ.    Not  sitting :  Landon,  J. 


165b  612 

^^^   ^^        Bartlett    B.    Grippin,   Appellant,  v.    Edwin    A.  Wbed, 
,     Respondent,  Impleaded  with  Others. 

(Argued  November  21,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  7,  1898,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee. 

Edgar  T,  BracJcett  for  appellant. 

O.  II.  Sttirges  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  in  Chij^f^  v. 
Weed  (22  App.  Div.  593). 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Martin  and  Vann,  J  J.     Not  sitting :  Landon,  J. 
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Thomas  Dwter,  Appellant,  v.  The  Boakd  of  Education  of 
THB  Ornr  of  New  York,  Kespondent. 

Dwi^  V.  Board  of  Education,  27  App.  Div.  87,  affirmed. 
(Submitted  November  21,  1»00;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered 
March  23,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  the  court. 

Charles  J.  Hardy  for  appellant. 

John  Whalenj  Gorporation  Govm^d  {Theodore  ConnoVy  of 
counsel),  for  respondent. 

Judgment  aflSrmed,  with  costs,  on  opinion  below. 
Coacur:   Parkbb,  Ch.  J.,    O'Beien,  Bartlett,  Haight, 
Mabtin,  Vann  and  Landon,  J  J. 
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Case  1      I 
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Leopold  Weil,  Bespondent,  v,  Joseph  Bermel,  as  Supervisor 
of  the  Town  of  Newtown,  Appellant. 

Joseph  Bermel  et  al.,  as  Supervisors  of  the  County  of  Queens, 
et  al.,  Bespondents. 

WeU  y.  Bermel,  28  App.  Div.  624,  affirmed. 

(Submitted  November  21,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  21, 1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Tovms&nd  Soudd-er  and  Isaac  P.  Goale  for  appellant 

Frederick  P.  Ddafidd  and  Benjamin  A.  Gould  for 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,  Ch.  J.,    O'Brien,  Bartlett,    Haight, 
Martin,  Vann  and  Landon,  J  J. 


614  MEMORANDA. 

John  L.  Sohuey,  Respondent,  v.  Abraham  H.  Gabson  et  al., 

Appellants. 

Schuey  v.  Garson,  21  App.  Div.  684.  affirmed. 

(Argued  November  21,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  26,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Jamfies  Brech  Perkins  and  D(wid  Hays  for  appellants. 

Joseph  W.  Taylor  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Paeker,   Ch.   J.,   O'Brien,  Babtlbtt,  Haioht, 
Martin,  Vann  and  Landon,  JJ. 


Jay  C.  .  CoLONBT,  Appellant,  i;.  Edwin  Farrow,  Respondent. 

Coloney  v.  Fa/rrow,  22  App.  Div.  680,  affirmed. 
(Argued  November  22,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  29, 1897,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial. 

Tl  F,  Hrnnilton  for  appellant. 

Edgar  T.  Brackett^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,  O'Brien,   Bartlett,  HaioHT, 
Martin  and  Vann,  J  J.    Not  sitting :  Landon,  J. 


MEMORANDA,  615 

Agnes  E.  Coloney,  Era  L.  Abel  and  Henby  F.  Abel,  by 
their  Guardian  ad  Litem,  Jay  C.  Coloney,  Respondents,  v. 
Edwin  Farrow,  Appellant. 

Coloney  v.  Farrow,  22  App.  Div.  630.  aflarmed. 
(Argued  November  22,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  24,  1897,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

Edgar  T.  Brackett  for  appellant. 

T.  F.  Hamilton  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  O'Brien,  Martin  and  Vann,  JJ. 
Not  voting :  Bartlett  and  Haioht,  J  J.  Not  sitting : 
Landon,  J. 


Flour  City  National  Bank,  Respondent,  v.  David  Little 
et  al..  Appellants.  Impleaded  with  Others. 

FUmr  City  Nat.  Bank  v.  Little,  24  App.  Div.  631,  affirmed. 
(Argued  November  22,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  23,  1897,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 

Edward  F.  Wellington  for  appellants. 

Joseph  S,  Hun/n  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  O'Brien,   Bartlett,   Haioht, 
Martin,  Vann  and  Landon,  JJ. 


616  MEMORANDA. 

Habbiet  R.   MoKim,  Respondent,  v.  The  New  York 
Elevated  Railboad  Company  et  al.,  Appellants. 

McMm  V.  iV:  Y.  El  R.  R.  Co.,  31  App.  Div.  681,  affirmed. 
(Argued  November  33,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
13,  1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Arthur  0.  Tovrnsend  and  Cha/rles  A.  Oardvaer  for 
api^ellants. 

J,  ArchibaZd  Murray  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :    Pabkee,  Ch.   J.,  Babtlett,   Haioht,  Mabot, 
Vann  and  Landon,  JJ.    Not  voting :  O'Bbien,  J. 


Daniel  H.  Thayeb,  Respondent,  v.  Hobatio  Bbown, 
Appellant. 

Thayei*  v.  Brown,  37  App.  Div.  635,  affirmed. 

(Argued  November  33,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  16,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term,  and 
an  order  denying  a  motion  for  a  new  trial. 

M.  N.  Tompkins  for  appellant. 

Simeon  Smith  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Pabkee,  Ch.  J.,  O'Bbien,   Babtlett,  Haight, 
Mabtin  and  Vann,  JJ.    Not  sitting :  Landon,  J.    . 


MEMORANDA.  617 

Albbbt  Biech,  Respondent,  v,  Kavanaugh  Knitting  Com- 
pany, Appellant. 

Birch  V.  Katanaugh  Knitting  Co.,  84  App.  Div.  614,  affirmed. 
(Argued  November  28,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  25,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

Edgar  T.  Brackett  for  appellant. 

T.  F.  Hamilton  and  S.  W.  JSitsseUy  Jr.^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Pabkeb,  Ch.  J.,  O'Brien,  Haioht,  Mabtin  and 
Vann,  J  J.  Not  voting:  Bartlett,  J.  Not  sitting:  Lan- 
DON,  J.  

George  Neher,  Respondent,  v.  Peter  Bruckner,  Appellant. 

Neher  v.  Bruckner,  86  App.  Div.  636,  affirmed. 
(Argued  November  23,  1900;  decided  December  7,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 14, 1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Bobert  E.  Deyo  for  appellant. 

Louis  Wendely  Jr.^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,  O'Brien,   Bartlett,  Haight, 
Martin  and  Landon,  J  J.     Not  voting :  Vann,  J. 


William  D.   Strobel  ^t  al..   Appellants,  Impleaded  with 
Others,  i?.  The  Kerr  Salt  Company,  Respondent. 

(Submitted  December  8,  1900;  decided  December  7,  1900.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.     (See 
164  N.  T.  303.) 


618  MEMORANDA. 

In  the  Matter  of  the  Petition  of  Louis  N.  Loper  et  al..  Appel- 
lants, for  an  Order  Revoking  and  Canceling  the  liqnor 
Tax  Certificate  Issued  to  Daniel  Slattery  and  James  J. 
Hammond,  Composing  the  Firm  of  Slattert  &  Hammond, 
Respondents. 

Matter  of  Loper,  63  App.  Div.  576,  affirmed. 

(Argued  November  12,  1900;  decided  December  11.  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  31,  1900,  reversing  an  order  of  Special  Term  revoking 
and  canceling  liquor  tax  certificate  No.  26,903,  issued  to 
Daniel  Slattery  and  James  J.  Hammond. 

G.  K  Judson  for  appellants. 

Richard  Crowley  for  respondents. 

Order  aflSrmed,  with  costs,  on  authority  of  Matter  of 
Hawkins  (165  N.  T.  188). 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  CuLLEN  and  Werner,  JJ. 


John  Slattery,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  Cfty  of  New  York,  Respondent 

Slattery  v.  Mayor,  etc,,  of  New  York,  31  App.  Div,  197,  affirmed. 
(Argued  November  16,  1900;  decided  December  11,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jnlv 
14,  1898,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  as  to  the  third  cause  of 
action  by  the  court  at  a  Trial  Term,  and  an  order  denying  a 
motion  for  a  new  trial. 

Z.  LaJUn  Kdlogg  and  Alfred  G.  Pette  for  appellant 

John  Whalen^  Corporation  Counsel  {Theodore  Conndy 
and  Terence  Farley  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Gray,  O'Brien,  Haight,  Landon,  Cullbn  and 
Werner,  J  J.     Not  sitting  :  Parker,  Ch.  J. 


MEMORANDA.  619 

Chaklbs  Twist,  as  Administrator  of  Edwaed  A.  Twist, 
Deceased,  Respondent,  v.  The  City  of  Roohesteb,  Appel- 
lant, Impleaded  with  Others. 

TwUt  V.  Citff  of  Boehe9ter,  37  App.  Div.  307,  affirmed. 
(Argued  November  16,  1900;  decided  December  11,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  9,  1899,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

jP.  M,  FreThch  for  appellant. 

ThomoB  Haines  for  respondent. 

Judgment  aflSrmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  CuLLBN  and  Werner,  JJ. 


Clifford  L.  Miller,  Respondent,  v.  John  P.  Leo,  Appellant. 

MtOer  T.  Leo,  35  App.  Div.  589,  affirmed. 

(Argued  November  26,  1900;  decided  December  11,  1900.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 6,  1899,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  granting  a  new  trial. 

Rvdolf  Dulon  and  J.  Brewster  Roe  for  appellant. 

Jac<^  F.  Miller  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Werner,  J  J. 


620  MEMORANDA. 

Arthttr  a.  MoLean,   Respondent,   v.  Dknnis    Btah, 
Appellant. 

McLean  v.  Ryan,  86  App.  Div.  381,  affirmed. 

(Argued  November  26,  1900;  decided  December  11,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tKe 
Supreme  Court  in  the  second  judicial  department,  entered 
January  19,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Jo/m  TT.  Booihby  for  appellant. 

John  J,  Delany  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J„,  C^Bribn,   Bartlbtt,  Haight, 
Martin,  Vann  and  Wkrnkr,  JJ. 


Thb  Graves  Elevator  Company,  Respondent,  t;.  Michael 
J.  Callanan,  Appellant. 

GratM  Elevator  Co.  v.  GaUinan,  87  App.  Div.  625.  affirmed. 
(Argued  November  26,  1900;  decided  December  11,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
February  2,  1899,  affirming  a  judgment  in  favor  of  plamtiff 
entered  upon  the  report  of  a  referee. 

T.  F.  Conway  for  appellant. 

John  A.  Ba/rhite  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Bartlett,  Haight,  Martin,  Vann  and  "Wbbnbb, 
JJ.    Not  voting :  Parker,  Ch.  J.,  and  O'Brien,  J, 


MEMORANDA.  621 

Gkobob  Stillwbll,  AppellaDt,  v.  Fbancis  W.  Boyee  et  ah, 
Respondents. 

StiUma  Y.  Boyer,  86  App.  Div.  424.  affirmed. 

(Argued  November  36,  1900;  decided  December  11, 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  20,  1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

ff.  M.  Qescheidt  for  appellant. 

J.  Stewart  Rosa  and  James  D.  Bell  for  re8})ondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabkee,  Ch.   J.,   O'Beien,  Baetlett,   Haight, 
Mabtin,  Vann  and  Weenee,  JJ. 


Samuel  Geiffin,  Respondent,  v.  John  Cabe  et  ai..  Appellants. 

Oriffln  V.  Ca/rr,  31  App.  Div.  61,  affirmed. 

(Argued  November  27,  1900;  decided  December  18,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  18,  1897,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

Thomas  J,  Bitchy  Jr,^  for  appellants. 

Timothy  M,  Griffing  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Pabkee,    Ch.    J.,   Baetlett,   Haight,  Maetin, 
Vann  and  "Weenee,  JJ.     Not  sitting :  Cullen,  J. 


622  MEMORANDA. 

Alexander  Keegan,  Respondent,  v.  Thibd  Avenue  Rail- 
road Company,  Appellant,  Impleaded  with  Another. 

Keegan  v.  Third  Ave.  E,  E.  Co.,  84  App.  Div.  297,  affirmed. 
(Argued  November  27,  1900;  decided  December  18. 1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  Novem- 
ber 23, 1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

Herbert  R.  Limburger  and  Eugene  TreadweH  for  appellant 

WUliam  C.  Beecher  and  Mohert  GoeUer  for  respondent. 

Judgment  affirmed,  with  costp ;  no  opinion. 
Concur :  Bartlett,  Martin,  Vann,  Cullen  and  Webnkr, 
JJ.     Dissenting :  Parker,  Ch.  J.,  and  Haight,  J. 


Robert  Douai,  Appellant,  v,  Frederick  Lutjens,  Respondent. 

Douai  V.  Lutjens,  21  App.  Div.  254,  affirmed. 

(Submitted  November  27  1900;  decided  December  18,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  6,  1897,  affirming  a  judgment  in  favor  of  defend 
ant  entered  upon  a  verdict  directed  by  the  court. 

Henry  J,  Wehle  for  appellant. 

Herman  Vogel  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,   Ch.   J.,   Bartlett,   Haight,  Martin, 
Vann  and  Werner,  J  J.     Not  sittings  Cullen,  J. 


MEMORANDA.  623 

Eva  V.  FoED,  as  Administratrix  of  Henry  W.   B.   Ford, 
Deceased,  Appellant,  v.  Hbkrt  A.  Ford,  Respondent. 

JFbrrf  V.  Fbrd,  19  App.  Div.  681^,  affirmed. 

(Argued  December  8,  1900;  decided  December  18,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Sapreme  Court  in  the  third  judicial  department,  entered  July 
19,  1897,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  the  report  of  a  referee. 

J.  H,  Gluts  for  appellant. 

RandaU  J.  Le  Boeufior  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEK  and  Werner,  JJ. 


Henry  H.  Darling,  Appellant,  v.  Daniel  Klook,  Jr., 
Respondent. 

Dcurling  v.  Klock,  88  App.  Div.  270,  aflBrmed. 

(Argued  December  8,  1900;  decided  December  18,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 30,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  triaL 

Jijmies  Lansing  for  appellant. 

Edwin  Countryman  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


624  MEMORANDA, 

Rose  T.  O'Flaherty,  Respondent,  v.  Nassau  Electric  Eail- 
BOAD  Company,  Appellant. 

a  Flaherty  v.  Namau  Electric  R,  R.  Co.,  84  App.  Div.  74,  affirmed. 
(Argued  December  4,  1900;  decided  December  18,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  23,  1899,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

John  L.  WeUs  for  appellant. 

Jamfiea  MacGregor  Smith  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martik,  Vakn 
and  Werner,  JJ.    Not  sitting :  Cullen,  J. 


Stephen  A.  West,  Appellant,  v.  Alexander  S.  Baoon, 
Respondent. 

(Submitted  December  10,  1900;  decided  December  18,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
164  N.  Y.  425.) 

Susan  F.  Anderson  et  al.,  Respondents,  -w.  Charles  W.  H. 
Carter,  Appellant,  Impleaded  with  Others. 

Anderson  v.  Carter,  24  App.  Div.  463,  affirmed. 
(Submitted  December  6,  1900;  decided  December  21,  1900.; 

Appeal  from  a  judgment  of  the  Appellate  Division  of  t"® 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  23,  1898,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  1^^^ 
and  an  order  denying  a  motion  for  a  new  trial. 


MEMORANDA.  625 

Jonea  A  Tovmaend  for  appellant. 

WiUiam  Keman  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkek,  Ch.  J.,  Baetlett,  Mabtin,  Vann,  Cul- 
LEN  and  Werner,  JJ.    Not  sitting :  Gray,  J. 


The  Amerioan  Copper  Company,  Respondent,  v.  George 
LowTHER  et  al.,  Appellants,  Impleaded  Mrith  Others. 

Am/efHean  Copper  Co.  v.  Lowiher,  88  App.  Div.  184,  afSrmed. 
(Argued  December  6,  1900;  decided  December  21,  1900.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
16,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

John  J,  Crawford  for  appellants. 

Charles  E,  Miller  and  Charles  P.  Ilowland  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Cul- 
LEN  and  Werner,  J  J.     Not  sitting :  Gray,  J. 


Charao  J.  Van  Inwegen,  Respondent,  v.  Port  Jervis,  Mon-    i  i«6b  625 
TicELLo  AND  New  York  Raii.road  Company,  Appellant.  ' 

(Actions  1  and  2.) 

Van  Intoegen  ▼.  Pbrt  Jertfis,  M.  <ft  N,  F.  R.  R.  Co.,  84  App.  Div.  05, 
reversed. 
(Argued  December  12,  1900;  decided  December  21,  1900.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  1,  1898,  affirming  judgments  in  favor  of  plaintiff 
entered  upon  verdicts  and  orders  denying  motions  for  new 
trials. 

Action  No.  1  was  brought  to  recover  damages  for  the 
destruction  by  fire  of  standing  timber  and  fences,  and  action 
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No,  2  was  brought  to  recover  damages  for  the  destruction  by 
the  same  fire  of  200  cords  of  cut  wood  upon  the  premises  of 
the  plaintiff. 

Henry  Bacon  for  appellant. 

C  E.  Cuddeback  for  respondent. 

Werner,  J.  This  case  cannot  be  distinguished  from  Eoff- 
man  v.  King  (160  N.  T.  618).  In  that  case,  as  in  this,  it 
appeared  that  there  were  intervening  owners  between  the 
lands  of  the  plaintiff  and  the  defendant.  There  being  no  dis- 
pute as  to  this  essential  fact,  the  question  whether  the  fire, 
which  was  started  upon  the  premises  of  the  defendant,  was 
the  proximate  cause  of  the  injury  to  the  plaintiff's  lands  \&  a 
question  of  law  for  the  court  and  not  a  question  of  fact  for  the 
jury.  This  question  was  in  this  case  submitted  to  the  jury, 
after  the  denial  of  defendant's  motions  to  dismiss  at  the  end 
of  plaintiff's  case  and  at  the  close  of  the  whole  case.  The 
question  was  further  raised  by  appropriate  requests  to  charge 
preferred  by  defendant's  counsel.  Under  the  circumstances 
there  is  nothing  to  do  but  to  follow  the  decision  in  Hoffman 
V.  King  {8V^a)j  upon  the  authority  of  which  the  judgments 
herein  are  reversed  and  new  trials  granted,  with  costs  to  abide 
the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight  and  Landon,  JJ-j 
concur;  Cullen,  J.,  not  sitting. 

Judgments  reversed,  etc. 

The  People  ob  the  State  of  New  York  ex  rel.  Hiram  H. 
Miller,  Respondent,  v.  William  C.  Elmendorf,  Mayor  of 
the  City  of  Ithaca,  Appellant. 

Reported  below,  51  App.  Div.  173. 

(Submitted  December  17, 1900;  decided  December  21,  1900.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  AppeU**^ 
Division  of  the  Supreme  Court  in  the  third  judicial  department, 
entered  June  30,  1900,  setting  aside  the  proceedings  of  the 
defendant  herein  dismissing  the  relator  from  the  police  force 
of  the  city  of  Ithaca  and  reinstating  said  relator  therein. 
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The  motion  was  made  upon  the  gronnd  that  the  appellant 
has,  since  taking  the  appeal,  obtained  from  the  Appellate 
Division  an  order  for  a  reargument,  and  that  the  cause  was 
reargued  pursuant  to  such  order. 

F.  jB!  Tibletta  for  motion. 

Ed/ward  J.  Mone  opposed. 

Motion  denied,  without  costs  or  prejudice. 


Jesse  L.  WnrrEMAN,  Eespondent,  v.  Waking  S.  "Weed  et  al., 

Appellants. 

Reported  below,  60  App.  Div.  622. 

(Submitted  December  17,  1900;  decided  December  21,  1900.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
departmept,  entered  March  28,  1900,  modifying  and  affirming 
as  modified  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

The  motion  was  made  upon  the  grounds  that  the  exceptions 
taken  at  the  trial  were  frivolous ;  that  no  question  of  law  is 
involved  and  that  the  action  is  for  damages  for  a  breach 
of  contract  for  services,  and  the  decision  of  the  Appellate 
Division  is  final  and  cannot  be  reviewed  by  th^s  court. 

S.  M.  Norton  for  motion. 

Ernest  F.  Kruse  opposed. 

Motion  denied,  with  ten  dollars  costs. 


FbbdeeioK"Hinokel,  Appellant,  "o.  Jennie  B.  Stevens, 
Respondent. 

(Submitted  December  17,  1900 ;  decided  December  21,  1900.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
165  N.  T.  171.) 
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Maey  Bbieb,  Eespondent,  i?.  ITbllib  M.  SpAXTLDiNa, 
Appellant. 

Beier  v.  BpAvBChg,  12  App.  Div.  624,  afftrmed. 
(Argued  November  21,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  31,  1896,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial. 

Seward  A.  Simons  for  appellant 

Oo/rleton  H.  White  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Pabker,  Ch.  J.,  O'Bbibn,  BAfiTucTT,  Haight, 
Mabtin,  Vann  and  Landon,  JJ. 


The  Peekskill,  State  Camp  and  Mohi!»att  Eatlboad 
Company,  Appellant,  ^.  The  ViLLAaifi  of  Pisbkskiu^ 
Respondent. 

PeekOdU  R.  R  Co,  v.  FtT  of  PeekskiU,  21  App.  Div.  94,  affirmed. 
(Argued  December  10,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  8,  1897,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  bj  the  court  on 
trial  at  Special  Term. 

O,  Walter  Arts  and  Framla  SuLTman  Smith  for  appellant. 

Leverett  F.  Crumhy  FranMi/n  Couch  and  David  f^^ 
Trams  for  respondent. 

Judgment  affirmed,  with  costs,  on  authority  of  Curi^  v- 
Van  Bergh  (161  N.  Y.  47)  and  Ward  v.  Hudson  M^'^ 
Building  Co.  (125  N.  Y.  230}. 

Concur :  Pabker,  Ch.  J.,  Gray,  O'Bbien,  Haight,  ^^' 
DON  and  Werneb,  J  J.     Not  sitting :  Cullen,  J. 
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FfiANz  SoHULZ,  Bespondent,  v.  William  A.  Baibd  et  aL, 

Appellants. 

Sohuk  V.  Baird,  9  App.  Div.  628,  affirmed. 

(Argued  December  11,  1900;  decided  January  8,  1901.) 

AppiiAL  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  10, 1896,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

George  TT.  Stephens  for  appellants. 

J.  AepmwaZl  Hodge^  Jr.^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Bbibn,  Haioht  and  Werner,  J  J.     Dis- 
senting :  Parker,  Ch.  J.,  and  Landon,  J.    Not  sitting :  Cul- 

LENy  J. 


The  Oldtton  National  Bank,  Appellant,  v.  The  National 
Park  Bank  of  New  York,  Eespondent. 

Cltnton  Nat  Bank  v.  Nat.  Park  Bank,  37  App.  Div.  eOl,  affirmed. 
(Argued  December  11,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
4,  1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

Solomon  Hamford  for  appellanO 

James  G.  Ga/rter^  Lewis  Gass  Ledyard  and  Louis  F.  Doyle 
for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON  and  Werner,  J  J.    Dissenting :  Cullen,  J. 
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Cabolinb  a.  MoCebady,  Respondent,  v.  David  Lindknborh, 

Appellant. 

McOready  v.  Lindenbom,  87  App.  Div.  435,  afflnned. 
(Submitted  December  11,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 24,  1899,  affirming  a  judgment  in  favor  of  plaintifi 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Bl/umenaUel  <&  Hirsch  for  appellant. 

W.  P.  Prentice  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  •Pabeeb,  Ch.  J.,  Geay,  O'Bbien,  Haight,  Lait- 
DON,  CuLLEir  and  Wbbnes,  JJ. 


Philip  D.  Abmoub  et  al.,  Respondents,  v.  Daniel  Gaffby  et 
al.,  Appellants.   . 

Armour  v.  Gaffey,  30  App.  Div.  121,  affirmed. 
(Argued  December  13,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
6,  1898,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

John  T.  Norton  for  appellants. 

Lewis  E.  Carr  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Pabkeb,  Ch.  J.,  Gray,  O'Brien,  IIaiqht,  Oullek 
and  "Werner,  J  J.    Not  sitting :  Landon,  J. 
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Masion  Cartwriqht,  Appellant,  v.  The  City  of  Cohoes  et 
al.,  Respondents. 

Cartwright  v.  Oity  of  Ckihoe»,  39  App.  Div.  69,  aflarmed. 
(Argued  December  13,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  15,  1899,  aflSrming  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee. 

Lewis  E.  Carr  for  appellant. 

« 
Isaiah  FeUows^  Jr.^  and  Henry  A.  Strong  for  respondents. 

Judgment  affirmed,  with  one  bill  of  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cullbn 
and  Werner,  J  J.     Not  sitting :  Landon,  J. 


Anna  E.  Poste,  Appellant,  v.  American  Union  Life  Insur- 
ance Company,  Respondent. 

Poste  V.  American  Union  L,  Ins.  Co.,  32  App.  Div.  189,  afllrmed. 
(Argued  December  13.  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Octo- 
ber 4,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury. 

DamAel  Naylon^  Jr.y  and  Edwa/rd  C.  Whitm/yery  for 
appellant. 

Oeorge  W.  Miller  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cttllen 
and  Werner,  JJ.     Not  sitting :  Landon,  J. 
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Philo  W.  Thayer,  Respondent,  v.  Asbuby  Cable,  Appellant. 

Thayer  v.  Cable,  19  App.  Div.  558,  affirmed. 
(Submitted  December  14,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  July  6,  1897,  affirming  a  judgment  of  the 
Delaware  County  Court  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee. 

A.  O.  Patterson  for  appellant. 

Marvin  dh  Hanford  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haiqht,  Culleh 
and  Werner,  JJ.    Not  sitting :  Landon,  J. 


Harry  J.  S.  Hall  et  al.,  as  Executors  of  Willloc  H.  Halt., 
Deceased,  Eespondents,  v,  Eafala  S.  Beston,  Trading 
under  the  Name  of  R.  S.  Beston  &  Company,  Appellant. 

HaXL  V.  Bestfm,  26  App.  Div.  105,  affirmed. 

(Submitted  December  4,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 23,  1898,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

ha>ao  N.  MiUer  for  appellant. 

John  Jf.  Bowera  and  W.  H.  Vcm  Benschoten  for 
respondents.  i 

Judgment  affirmed,  with  costs,  on  the  opinions  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landok, 
CuLLEN  and  Werner,  JJ. 
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Jacob  Busss,  Respondent,  v.  Abbib  L.  Ewen,  Appellant. 

BueM  v.  Ewen,  34  App.  Div.  484,  affirmed. 

(Submitted  December  14,  1900;  decided  January  8,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  made  Novem- 
ber 11,  1898,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee  and  granting  a  new  trial. 

TaUTnadge  TF".  Foster  for  appellant. 

Edward  E.  Sprague  and  WiUiomi,  H.  StockweU '  for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintifE 
on  the  stipulation,  with  costs,  on  opinion  below. 

Concur :  Parker,  Oh.  J.,  Gray,  O'Brien,  Haight,  Landon, 
CuLLEN  and  Werner,  J  J. 


WiLUAM  G.  MoCrea,  Appellant,  v,  Isaac  A.  Hopper,  as 
Trustee,  Eespondent,  Impleaded  with  Another. 

McCrea  v.  Hopper,  85  App.  Div.  572,  affirmed. 
(Argued  December  14,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department  entered  Janu- 
ary 13,  1899,  affirpaing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

WiUiamfv  G.  McOrea^  appellant,  in  person. 

CTiarles  W,  Dayton  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon 
and  Werner,  JJ.     Not  voting :  Cullen,  J. 
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Aktna  W.  Oorbin  Bobrowe,  Appellant,  v.  Hannah  M.  Coe- 
BiN  et  al.,  as  Executors  and  Trustees  of  Austin  Cobbih, 
Deceased,  et  al.,  Respondents. 

Borrowe  v.  Corbin,  81  App.  Div.  172,  aflarmed. 
(Argued  December  14,  1900;  decided  January  8,  1001.) 

Appbal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
25, 1898,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  bj  the  court  on  trial  at 
Special  Term. 

Rohert  Kelly  Prentice  for  appellant, 

John  E.  Parsons  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Pabker,  Ch.  J.,  Gbay,  O'Bbien,  EjaaHT,  Lan- 
DON,  Cullbn  and  Webnee,  JJ. 


David  Stevenson  Bbewing  Company,  Appellant,  'O.  Eastebit 
Bbewino  Company,  Respondent,  Impleaded  with  Others. 

Stev&nwn  Brewing  Go,   v.   Eoitern  Brewing  Co.,  22  App.  Div.  528, 
affirmed. 
(Argued  December  14,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  6,  1897,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

William  G.  McCrea  for  appellant. 
Hugo  Hirsh  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Paekeb,  Ch.  J.,  Gbay,  O'Bbien,  Haight,  Landon 
and  Webneb,  JJ.     Not  sitting :  Cullen,  J. 
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John  L.  Lawbenob,  Respondent,  v.  Geoegb  W.  Smith  et  al., 
Composing  the  Board  of  Supervisors  of  the  County  of 
Queens,  et  al.,  Respondents. 

The  SuBxmBAN  Elbotbio  Light  Company  of  Valley  Stbeam, 
L.  I.,  et  al..  Appellants. 

Lawrence  v.  Smith,  89  App.  Div.  689,  affirmed. 
(Argued  December  17,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  21, 1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Hewry  A.  Monfort  for  appellants. 

William  S,  CoffsweU  for  John  L.  Lawrence,  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Paekee,  Ch.  J.,  Gbay,  O'Bbien,  Haight,  Landon 
and  Webkbb,  JJ.  Kot  sitting :  Cullbn,  J. 


Elizabeth  L.  Nelson,  Appellant,  v.  The  Lehigh  Valley 
Raileoad  Company,  Respondent. 

Ifelean  v.  Lehigh  YaUey  B,  R.  Go,,  37  App.  Div.  681,  affirmed. 
(Argued  December  17, 1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  10,  1899,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial. 

Oeorge  A.  Camahan  for  appellant. 

Joseph  W.  Taylor  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabker,  Ch.  J.,  Gray,  O'Brien,  Haiqht,  Landon, 
CuLLEN  and  Webner,  JJ. 
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I  Case  1       IsABELLB    G.   Bump,   as    Administratrix  of    Allen  Bump, 

I         J^7i    159         Deceased,  Respondent,  v.  The  New  Yoek,  New  Haven 
AND  Habtford  Railboad  Compant,  Appellant. 

Bump  V.  K  F.,  N,  E.  dbE.  R,  R,  Go.,  88  App.  Div.  60,  affirmed. 
(Argued  December  18,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  11,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Henry  W.  Taft  for  appellant. 

John  M.  Oa/rdner  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Babtlett,  J., 
below. 

Concur :  Pabkee,  Ch.  J.,  O'Bbien,  Haight,  Lakdon  and 
Webneb,  JJ.    Not  sitting :  Gbat  and  Oullen,  33. 


IsBAEL  p.  Gbant,  as  Surviving  Partner  of  the  Firm  of 
Gbant  &  De  Watebs,  Appellant,  v.  Ezba  F.  GRirFrrH, 
Respondent. 

Grant  v.  GHffiih,  39  App.  Div.  107,  affirmed. 
(Submitted  December  18,  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  20,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 

Frederick  CoUin  for  appellant. 
J9,  jS.  Carver  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Pabkeb,  Ch.  J.,  O'Bbien,  Haight,  Cullbn  and 
Webneb,  JJ.     Absent :  Gbay,  J.     Not  sitting :  Landon,  J. 
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John    Soheeyee,    Respondent,    v.    Thorndikb    Saundbes,     I  |^  ^ 
Appellant,  Impleaded  with  Others.  

BchreytT  v.  Saunders,  88  App.  Dlv.  627,  affirmed. 
(Argued  December  18, 1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  25,  1899,  affirming  a  judgment  in  favor  of  plaintiif 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Thomdike  Sawnders  for  appellant. 

Alexcmder  Thain  and  Bv/rton  Thompson  Beach  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  O'Brien,  Haight,  Landon  and 
Werner,  J  J.    Absent :  Gray,  J.    Not  sitting :  Cullen,  J. 


Julia  O'Brien,  Appellant,  v.  The  Buffalo  Traction  Com- 
pany, Respondent. 

OBrien  v.  Buffalo  Traction  Co.,  31  App.  Div.  682,  affirmed. 
(Argued  December  19.  1900;  decided  January  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  18,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Frcmk  M.  Loomia  for  appellant. 

«/".  H.  Metcalf  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Landon, 
Cullen  and  Werner,  JJ. 
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Jambs  G.  Murphy,  Appellant,  v.  Supbbmb  Coxtncil  op  thb 
Oatholio  Mutual  Benefit  Association,  Respondent 

Beported  below,  51  App.  Div.  618. 

(Submitted  January  7,  1901;  decided  January  15,  1901.) 

Motion  to  strike  from  the  calendar  an  appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
fourth  judicial  department,  entered  May  3,  1900,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  verdict  directed 
by  the  court. 

The  motion  was  made  upon  the  ground  that  the  case  appears 
irregularly  upon  the  calendar,  the  defendant  not  having  per- 
fected his  appeal  as  required  by  the  Code  of  Civil  Procedure. 

John  J.  Hynea  for  motion. 

Edmvmd  P.  CotUe  opposed. 

Motion  granted,  with  ten  dollars  costs. 


The  United  States  of  Amerioa  for  the  Use  and  Benefit  of 
Hiram  Snyder  et  al.,  Respondents,  v.  Thomas  Stratford 
et  al.,  Appellants. 

U,  8,  for  use  of  Snyder  v.  Hazzard,  58  App.  Div.  410,  appeal  dismissed. 
(Submitted  January  7,  1901;  decided  January  15,  1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  July  30,  1900,  affirming  a  judgment  in 
favor  of  plaintifPs  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  Appellate 
Division  has  unanimously  decided  that  the  verdict  is  supported 
by  the  evidence;  that  permission  to  appeal  has  not  been 
obtained  from  said  Appellate  Division,  nor  a  certificate  that 
questions  of  law  are  involved  which  ought  to  be  reviewed  by 
the  Court  of  Appeals,  and,  therefore,  this  court  has  no  juris- 
diction to  hear  the  appeal. 
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HawcMrd  A.  Sperry  for  motion. 
H.  O.  M,  Ingraha/m,  opposed. 
Motion  granted  and  appeal  dismissed,  with  costs. 


National  Bank  of  the  Republio  of  New  York,  Appellant, 
V.  Mabtha  L.  Cox,  Respondent,  Impleaded  with  Others. 

Naiional  Bank  of  the  Republie  v.  Chx,  47  App.  Diy.  63,  appeal  withdrawn. 
(Argued  January  7,  1901;  decided  January  15,  1901.) 

Motion  to  withdraw  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Conrt  in  the  first  judicial  depart- 
ment, made  January  19,  1900,  reversing  a  judgment  in  favor 
of  plaintiflE  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  and  granting  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  order  of 
reversal  was  based  upon  questions  of  law  and  of  fact,  and  that 
in  view  of  the  difficulty  of  securing  a  review  of  the  case  by 
reason  of  that  fact,  the  interests  of  the  appellant  require  the 
withdrawal  of  the  appeal. 

Oeorge  S.  Saatings  for  motion, 

jSI  F.  Harding  opposed. 

Motion  granted  on  payment  by  moving  party  of  costs  that 
have  accrued  in  this  court,  and  ten  dollars  costs  of  opposing 
motion.  , 

Sarah  Cook,  Respondent,  v,  Joseph  White,  Appellant. 
James  Conroy  et  al.,  Respondents. 

Reported  below,  48  App.  Div.  888. 

(Argued  January  7,  1901;  decided  January  15,  1901.) 

Motion  to  open  default  for  failure  to  file  the  return  on 
appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  13,  1899,  affirming  a  judgment  in  favor  of  plaintifiE 
entered  upon  a  verdict  directed  by  the  court. 
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John  T.  Norton  for  motion. 
John  JR.  Kuhn  opposed. 
Motion  granted,  without  costs. 


Fkank  McLaughlin,  Respondent,  *y.  Otto  M.  EmiJTzetaL, 

Appellants. 

McLaughlin  v.  Mdlitz,  60  App.  Div.  518,  appeal  withdrawn. 
(Argued  January  7,  1901;  decided  January  15,  1901.) 

Motion  to  withdraw  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  April  20,  1900,  reversing  a  judgment  in 
favor  of  defendants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term,  and  granting  a  new  trial. 

The  motion  was  made  upon  the  ground  that  since  taking 
the  appeal,  the  principal  question  presented  thereby  has  been 
decided  by  this  court. 

Charles  C.  Nodal  for  motion. 

John  Hetherington  opposed. 

Motion  granted  on  payment  of  the  costs  and  upon  the  fur- 
ther condition  that  it  be  stipulated  that  the  testimony  of  such 
witnesses  as  actually  reside  out  of  the  state  when  the  case  shall 
be  tried,  be  read. 

In  the  Matter  of  Vaoentine,  Appellant 

(Argued  December  10,  1900;  decided  January  15,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
December  1,  1896,  confirming  the  report  of  a  referee. 

Thomas  P.  Wickes  for  appellant. 
Byron  Tra/ver  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lak- 
DON  and  Werner,  J  J.     Not  sitting :  Cullen,  J. 
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Na-thalie  E.  Baylies,  Respondent,  i;.  Sohtjyleb  V.  0.  Hajcl- 
TON  et  al.,  Respondents. 

.  Alexander  Schuyleb  Hamilton  and  Beatsiob  Rat  Hamil- 
ton, Appellants. 

BayUea  v.  Hamilton,  86  App.  Div.  133,  affirmed. 
(Argued  December  5,  1900;  decided  January  22,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
2,  1899,  modifying,  and  affirming  as  modified,  interlocutory 
and  final  judgments  entered  in  an  action  for  the  partition  of 
certain  real  property  upon  the  report  of  a  referee. 

Lewis  L,  Delafield  and  George  W,  Ellia  for  appellants. 

George  E.  P.  ffoward  and  Damd  J.  GaUert  for 
respondents. 

Judgment  affirmed  on  the  prevailing  opinion  below,  with 
costs  to  each  party  appearing  by  separate  attorneys  upon  this 
appeal,  payable  out  of  the  proceeds  of  the  sale. 

Concur :  Pabkbb,  Ch.  J.,  Gbay,  Babtlbtt,  Mabtin,  Vann, 
CuLLBN  and  Wbbnbb,  JJ. 

Thomas  H.  Abmstbong,  Appellant,  *y.  Metbopoutan  Stbbet 
Railway  Company,  Respondent. 

Armitrangy.  Metropolitan  J^.  Ry,  Co.,  36  App.  Div.  625,  affirmed. 
(Submitted  December  7,  1900;  decided  January  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  3,  1899,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial. 

John  H.  Clapp  and  Benjainin  F,  Gerdmg  for  appellant. 

Oharles  F.  Brown  and  Henry  A.  Bobinson  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  plain- 
tiff on  the  stipulation,  with  costs. 

Concur :  Pabkeb,  Ch.  J.,  Gbay,  Babtlbtt,  Mabtin,  Vann 
and  Webneb,  JJ.     Not  sitting :  Cullen,  J. 
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Caroline  C.  Chapman,  Respondent,  v.  Josephinb  E.  Ooden 

et  al.,  Appellants. 

Cabolinb  C.  Chapman,  Respondent,  v.  John  R.  Ogden,  Jr., 

Appellant. 

Chapman  v.  Ogden,  37  App.  Div.  856,  affirmed. 
(Argued  December  7,  1900;  decided  January  22,  1901.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 27,  1899,  affirming  judgments  in  favor  of  plaintiff 
entered  upon  verdicts  directed  by  the  court. 

Charles  J.  Hardy  and  William  L.  Snyder  for  appellants. 

Oeorge  M.  Bayne  and  Westmoreland  D.  Dams  for 
respondent. 

Judgments  affirmed,  with  one  bill  of  costs  to  plaintifi 
against  defendants,  on  opinion  below. 

Concur ;  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vaiw, 
CuLLEN  and  Werner,  JJ.* 

In  the  Matter  of  the  Application  of  Philip  F.  Olwell,  an 
Elector  of  the  City  of  New  York,  Respondent,  to  Strike  Cer- 
tain Names  from  the  Register  of  Voters  of  the  Sixth  Elec- 
tion District  of  the  Ninth  Assembly  District  in  Said  City. 
Thomas  S.  Carter  et  al.,  Appellants. 

MatUT  of  Olwell,  54  App.  Div.  680,  affirmed. 
(Argued  January  7,  1901;  decided  January  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judici^  department,  entered 
November  1, 1900,  affirming  an  order  of  Special  Term  striking 
certain  names  from  the  register  of  voters  of  the  sixth  election 
district  of  the  ninth  assembly  district  in  the  city  of  New  Y^** 

Henry  W.  Taft  and  Oeorge  W.  Wickersham  for  appellan*^ 

Edward  Browne  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  O'Brien,  BARTLErr,    K^^^[ 
Martin,  Vann  and  Landon,  JJ. 
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The  People  of  the  Sta.tb  of  New  Toek  ex  rel.  George  T. 
JoNESy  Bespondent,  v.  Conrad  Diehl  et  al.,  as  Constituting 
the  Board  of  Police  of  the  City  of  Buffalo,  Appellants, 

Bsople  eso  rd,  Jones  ▼.  BiM,  63  App.  Div.  645,  affirmed. 
(Argued  January  7,  1901;  decided  January  22, 1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
September  4, 1900,  reversing  a  decision  of  the  board  of  police 
of  the  city  of  Buffalo  dismissing  tlie  relator  from  the  police 
department  of  that  city  ;  also,  appeal  from  an  order  of  said 
Appellate  Division,  made  September  25,  1900,  denying  a 
motion  to  modify  the  order  of  reversal  by  providing  for  a  new 
trial. 

Henry  W.  KilZeen  and  W.  H.  Cuddebaok  for  appellants. 

William  G.  Fitch  for  respondent 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brien,  Babtlbtt,   Haight, 
Martin,  Vann  and  Landon,  J  J. 


In  the  Matter  of  the  Final  Accounting  of  Joseph  J.  Little, 
as  Receiver  of  the  Worthinoton  Company,  Appellant  and 
Bespondent. 

The  Waverly  Company,  an  Excepting  Creditor,  BeBpondeut 
and  Appellant. 

Jfaiter  €f  Little,  47  App.  Dlv.  22,  affirmed. 
(Argued  January  7,  1901;  decided  January  22,  1901.) 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
March  6,  1900,  modifying,  and  affirming  as  modified,  an  order 
of  Special  Term  confirming  the  report  of  a  referee  in  proceed- 
ings for  the  voluntary  dissolution  of  a  corporation. 
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James  M.  Fish  for  Joseph  J.  Little,  as  receiver,  appellant 
and  respondent. 

Joseph  A.  Arnold  for  the  "Waverly  Company,  respondent 
and  appellant. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,  Ch.  J.,    O'Brien,   Bartlett,    Haioht, 
Martin,  Yann  and  Landon,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  William 
T.  CoMSTooK,  Appellant,  v.   George  A.  Morrison,  Jr., 
Defendant. 
The  Manhattan  Railway  Company,  Respondent. 

People  ez  rel.  Comstock  v.  Morrison,  54  App.  Div.  262,  afi^med. 
(Argued  January  8. 1901;  decided  January  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered 
November  16,  1900,  reversing  an  order  of  Special  Term 
directing  the  issuance  of  a  peremptory  writ  of  mandamus 
requiring  the  defendant  as  one  of  the  commissioners  of 
appraisal  in  condemnation  proceedings  to  sign  the  report 
thereof. 

Jtrnies  C.  Bushibyy  G.  IT.  Bovee^  Jr.y  and  Z.  M,  Berkeley 
for  appellant. 

William  H.  Godden^  Julien  T,  Davies  and  Gharles  A. 
Gardiner  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:   Parker,  Ch.   J.,  O'Brien,  Bartlett,   Haioht, 
Martin,  Vann  and  Landon,  JJ. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Aceount  of 
Hen&t  MoAleenan^  as  Executor  of  Masgabet  Layery, 
Deceased,  Kespondent. 

Lawbenob    H.   Quinn    et    aL,   Appellants;  Augustine  R. 
MoMahon,  as  Special  Guardian,  et  al.,  Respondents. 

Matter  of  MbAleenan,  63  App.  Div.  Id3,  affirmed, 
(Argued  January  8,  1901;  decided  January  22. 1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Octo- 
ber 17,  1900,  reversing  a  decree  of  the  New  York  county 
Surrogate's  Court  settling  the  account  of  Henry  McAleenan, 
as  executor  of  the  last  will  and  testament  of  Margaret  Lavery, 
deceased. 

NeUon  S.  Spencer^  Robert  Weil^  M.  E,  KeUey  and  James 
F.  Foga/riy  for  appellants. 

Augustine  R,  MoMahony  Ashley  Trvmhle  Cole  and  WUr 
Uam  Arrowsniith  for  respondents. 

Order  afBrmed,  with  one  bill  of  costs  against  the  appellant ; 
no  opinion. 

Concur :  Pakkeb,  Ch.  J.,  O'Beien,  Babtlett,  Haight, 
Mabtin,  Vann  and  Landon,  JJ. 


The  People  of  the  State  of  New  Yobk  ex  rel.  THEUinTED 
Vebde  Coppeb  Company,  Appellant,  v.  Thomas  L.  Feitneb 
et  al.,  as  Commissionerd  of  Taxes  and  Assessments  of  the 
City  of  New  York,  Respondents. 

Pieople  ex  rel,  U,  V,  Copper  Co.  v.  Feitner,  54  App.  Div.  317,  affirmed. 
(Argued  January  8,  1901;  decided  January  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Novem- 
ber 9,  1900,  affirming  an  order  of  Special  Term  quashing  a 
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writ  of  certiorari  to  review  an  assessment  against  the  capital 
and  surplus  of  the  relator  for  the  year  1899, 

Henry  G.  Atwater  for  appellant. 

John  Whalen^  Corporation  Counsel  {Ja/mea  1£.  Ward  of 
counsel),  for  respondents. 

Order  affirmed,  -with  costs,  on  opinion  below. 
Concur :  Parker,   Ch.  J.,  O'Brien,   Bartlett,  Haioht, 
Martin,  Yann  and  Landon,  J  J. 


Joseph  F.  Sinnott,  Individually,  and  as  Surviving  Partner  of 
Andrew  F.  Moore,  Deceased,  Appellant,  v.  The  Gerhan- 
Amerioan  Bank  of  Eoohester,  Bespondent,  Impleaded 
with  Another. 

(Submitted  December  10,  1900;  decided  January  22,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
164  N.  Y.  386.) 


William  Hughes,  as  Trustee  of  Maud  A.  Cuming,  Bespond- 
ent, V,  Mari  a.  Cuming,  Appellant. 

(Submitted  January  7,  1901;  decided  January  22,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
165  K  Y.  91.) 


Charles  A.  Brown  et  al.,  Composing  the  Firm  of  Brown  & 
Fleming,  Appellants,  v.  William  Cody  et  al.,  Composing 
the  Firm  of  Cody  Brothers,  Respondents. 

(Submitted  January  7,  1901;  decided  January  22,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
164  N.  Y.  594.) 
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Maby  0.  HoLDEN,   Appellant,  v.  The   Metropolitak   Life 
Insubange  Company,  RespondeDt. 

(Submitted  Decemler  10,  1900;  decided  January  22,  1901.) 

Motion  for  reargument.     (See  165  N.  T.  13.) 

John  De  Witt  Peltz  for  motion. 

Edgar*  T,  BraokeU  opposed. 

Maetin,  J.  On  the  trial,  at  the  close  of  the  testimony,  the 
court  directed  a  verdict  for  the  defendant.  An  appeal  from 
the  judgment  entered  thereon  was  taken  to  the  Appellate 
Division  where  it  was  affirmed.  The  plaintifp  then  appealed 
to  this  court.  The  appeal  was  argued  at  the  October  term, 
and  in  November  a  decision  was  handed  down  unanimously 
reversing  the  judgment.  The  defendant  now  moves  for  a 
reargument  upon  the  ground  that  the  court  has  overlooked 
questions  which  were  decisive  of  the  case  and  required  an 
affirmance.  We  find  no  sufficient  ground  to  justify  that  claim. 
None  of  the  questions  presented  by  counsel  was  overlooked. 
While  all  were  considered,  we  did  not  deem  it  necessary  to 
further  discuss  them  in  the  opinion.  The  conclusion  reached 
was  that  the  judgment  should  be  reversed  and  a  new  trial 
granted.  This  included  a  determination  of  every  question 
necessary  to  that  result.  While  it  seemed  proper  to  specially 
consider  the  statute  relating  to  privileged  communications  in 
view  of  its  recent  amendment,  none  of  the  other  questions 
seemed  to  require  special  disc^ssion. 

The  claim  of  the  respondent  that  the  court  was  justified  in 
directing  a  verdict  in  its  favor  upon  the  ground  that  there  was 
a  warranty  contained  in  the  policy  that  no  brother  of  the 
assured  had  died  of  consumption,  and  that  a  breach  of  that 
warranty  was  conclusively  established,  cannot  be  sustained. 
We  are  now  of  the  opinion,  as  we  were  when  this  case  was 
previously  decided,  that  under  the  proof  the  court  was  not 
justified  in  holding  as  a  matter  of  law  that  there  was  any  such 
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breach  of  warranty,  or  that  the  defendant  was  entitled  to  the 
direction  of  a  verdict  upon  that  ground. 

The  motion  should  be  denied,  with  ten  dollars  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Motion  denied. 


Edwin  W.  Montgomery,  Appellant,  v.  Buffalo  Kailway 
Company,  Respondent. 

(Argued  January  7,  1901;  decided  January  22,  1901.) 

Motion  to  amend  remittitur  granted,  and  the  Supreme 
Court  of  the  fourth  department  is  requested  to  return  the 
remittitur  to  this  court  in  this  case.  Upon  its  being  returned, 
the  same  is  ordered  to  be  amended  so  as  to  contain  a  direction 
for  judgment  absolute  in  favor  of  the  defendant  and  against 
the  plaintiff,  in  pursuance  of  the  latter's  stipulation  to  that 
effect,  which  was  on  file  with  the  clerk  of  this  court  and  a  part 
of  the  record  at  the  hearing  of  this  appeal.  (See  165  N.  T. 
139.) 


Robert  Emmet  Dunham,  Appellant,  v.  John  A.  Dbeaismes 
et  al..  Respondents. 

(Submitted  January  7,  1901;  decided  January  22,  1901.) 

Motion  to  amend  remittitur  granted,  and  remittitur  amended 
so  as  to  declare  that  the  plaintiff  is  entitled  to  recover  interest 
on  the  several  unpaid  installments  of  his  annuity  from  the 
commencement  of  his  action,  except  as  to  such  installments  as 
have  accrued  pending  the  action,  and  as  to  such  interest  from 
the  date  at  which  thej^  have  respectively  accrued,  and  tliat  the 
amount  of  plaintiff's  recovery  be  apportioned  among  the 
defendants  according  to  the  shares  that  have  been  devised  to 
them  respectively.     (See  165  N.  Y.  65.) 
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Chables  Czabnowskt,  Respondent,  v.  The  City  of  Boohes- 
TEB,  Appellant. 

Ozamotoskif  v.  City  ofBochester,  55  App.  Div.  388,  affirmed. 
(Argued  January  9,  1901;  decided  January  25,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourtli  judicial  depart- 
ment, entered  December  15, 1900,  affirming  an  order  of  Special 
Term  denying  defendant's  motion  to  change  the  place  of  trial 
from  the  county  of  Livingston  to  the  county  of  Monroe. 

The  following  is  the  question  certified :  Is  the  place  of  trial 
of  an  action  in  ejectment  to  which  a  city  of  the  second  class  is 
a  party  defendant  to  be  determined  by  section  461  of  chapter 
182  of  the  Laws  of  1898,  as  amended  by  chapter  681  of  the 
Laws  of  1899,  or  by  section  982  of  the  Code  of  Civil 
Procedure  ? 

P.  M.  JPreneh  for  appellant. 

Jay  K.  Smith  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below,  and  question 
certified  answered  as  suggested  therein. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


Vaughn  Machine  Company,  Kespondent,  v.  Mart  Quin- 
TARD,  as  Administratrix  of  Edward  A.  Quintard,  Deceased, 
et  al.,  Appellants,  Impleaded  with  Others. 

Vaughn  Mctehine  Co.  v.  Quintard,  37  App.  Div.  368,  affirmed. 
(Argued  January  10,  1901;  decided  January  25,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
rnary  21,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
H^w  trial, 
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Robert  A,  B.  Dayton  for  appellants. 

N.  T.  M.  Mellias  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.   J.,  O'Brien,  Bartlbtt,  Haioht, 
Martin,  Vann  and  Landon,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  John  F. 
RrAN,  Appellant,* -y.  James  W.  Eobbrtson,  as  SheriflE  of 
"Washington  County,  et  al..  Respondents. 

People  ex  rel.  Ryan  v.  Boberteon,  20  App.  Div.  6d7,  affirmed. 
(Argued  January  10,  1901;  decided  January  26,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 27,  1897,  affirming  an  order  of  the  special  county 
judge  of  Washington  county  denying  a  motion  for  the  dis- 
charge of  the  relator  from  imprisonment,  upon  writs  of 
habeas  corpus  and  certiorari,  and  remanding  him  to  custody. 

Ji.  0,  Bassett  and  Z.  JS".  Northwp  for  appellant 

James  White  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,    Haioht^ 
Martin  and  Yann,  J  J.    Not  sitting :  Landon,  J. 


Martha  Winship,  as  Administratrix  of  Lovell  Winship, 
Deceased,  Respondent,  -y.  Buffalo,  Rochester  and  Prrrs- 
BUROH  Railway  Company,  Appellant. 

Winehi'p  v.  Buffalo,  B,  db  P.  By.  Co.,  25  App.  Div.  681,  affirmed. 
(Submitted  January  10,  1901;  decided  January  25,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  15,  1898,  affirming  a  judgment  in  favor  of  plaintifE 


MEMORANDA.  651 

entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Nathaniel  Foote  for  appellant. 

Wallace  Thayer  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion* 
Concur :  Babtlett,  Mabtin,  Vann  and  Landon,  JJ.    Dis- 
senting :  Pabkeb,  Ch.  J.    Absent :  O'Bbien,  J.    Not  voting : 
Haight,  J. 


Lttkb  Eldest,  Respondent,  v.  The  Long  Island  ELEcrBio 
Railway  Company,  Appellant. 

Bldert  V.  Long  lOand  Electric  By,  Co.,  28  App.  Div.  461,  afflnned. 
(Argued  January  11, 1901;  decided  January  25,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  21,  1898,  affirming  a  judgment  of  Special  Term  per- 
petually enjoining  the  defendant  from  maintaining  an  obstruc- 
tion upon  a  public  highway,  known  as  Liberty  avenue,  in  the 
county  of  Queens. 

William  E.  Stewart  for  appellant. 

F,  H.   Vam,  Vechten  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :   Pabkeb,  Ch.  J.,  O'Brien,   Baktlbtt,  Maetin, 
Vann  and  Landon,  JJ.    Not  voting :  Haioht,  J. 


John  Mahar,  Appellant,  v.  James  Oompton,  Respondent. 

Mdhar  v.  Comptan,  85  App.  Div.  681,  affirmed. 
(Submitted  January  11,  1901;  decided  January  25,  1901.) 

Appeal  from  a  judgment  entered  December  16, 1898,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Coui-t  in 
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the  fourth  judicial  department,  overruling  plaintiffs  excep- 
tions ordered  to  be  heard  in  the  first  instance  by  the  Appel- 
late Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  defendant. 

SicJcmon^  Fish  cfe  Brendd  for  appellant. 

Judson  <&  liichardson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,    Ch.    J.,  Bartlett,    Haioht,    Martin, 
Vann  and  Landon,  JJ.     Not  sitting :  O'Brien,  J. 


Gage  E.  Tarbell,  Eespondent,  v.  George  P.  Finnigan  etal., 

Appellants. 

TarheU  v.  Finnigan,  35  App.  Div.  624,  afflrmed. 
(Argued  .January  11,  1901;  decided  January  26,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  28,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

A,  D,  Wales  for  appellants. 

Franhlin  Pi&i*ce  for  respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Bartlett,  Haioht,  Martin  and 
Vann,  J  J.     Not  sitting :  O'Brien  and  Landon,  J  J. 


Charles  Flaherty,  Respondent,  v.  The  Continental  Insub- 
ANOE  Company,  Appellant. 

Flaherty  v.  Continental  Im.  Co.,  35  App.  Div.  631,  affirmed. 
(Submitted  January  11,  1901;  decided  January  25,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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January  21,  1899,  affirming  a  judgment  in  favor  of  plain tiflE 
entered  upon  a  verdict. 

Myron  H,  Peck.  Jr,j  for  appellant. 

W.  I.  Van  AUen  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Parkeb,  Cb.  J.,   Bartlett,    Haight,    Mabtin, 
Vann  and  Landon,  J  J.     Not  sitting :  O'Bbien,  J. 


Justus  Heilbronn  et  al.,  Appellants,  v.  Abraham  S.  Herzog, 

Bespondent. 

(Submitted  January  21,  1901;  decided  January  26.  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
165  N.  Y.  98.) 


William  Keswick  et  al.,  Composing  the  Firm  of  Jardime, 
Matheson  &  Company,  Respondents,  v.  Edward  Rafter, 
Appellant. 

Keawick  v.  Rafter,  86  App.  Div.  508,  affirmed. 
(Argued  January  11,  1901;  decided  January  29,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  30, 1898,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

George  E,  Blackwell  for  appellant. 

Carlisle  Norwood  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,  Ch.   J.,  O'Brien,   Bartlett,  Haight, 
Martin,  Yann  and  Landon,  JJ. 
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Pauline  M.  Rockwell,  as  Administratrix  of  Elizabeth  A.  S. 
R.  Rockwell,  Deceased,  Respondent,  v,  Charles  L.  Peteib, 
Appellant. 

BockweU  V.  Petrie,  29  App.  Div.  627,  affirmed. 
(Argued  January  14,  1901;  decided  January  29,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  May 
16, 1898,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict ;  also  appeal  from  three  orders  of  the  Appellate 
Division,  entered  May  16,  1898,  affirming  orders  made  in  the 
action — one  denying  a  motion  for  a  new  trial,  another  sever- 
ing the  issues,  and  a  third  vacating  a  stay  of  proceedings. 

Edmvmd  P.  Cottle  for  appellant. 

Moses  Shire  for  respondent. 

Judgment  and  orders  affirmed,  with  costs,  and  ten  per  cent 
additional  under  subdivision  6  of  section  3251  of  the  Code  of 
Civil  Procedure ;  no  opinion. 

Concur :  Paeker,  Ch.  J.  Haight,  Martin,  Vann,  Landon, 
and  CuLLEN,  J  J.    Not  sitting :  Bartlett,  J. 


Edward  Keyes,  Appellant,  v.  The  City  of  New   Toek, 

Respondent. 

Keye8  v.  Cfity  of  New  York,  40  App.  Div.  409,  aflElnned. 
(Argued  January  14,  1901;  decided  January  29,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
23, 1 899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term. 

Dcuvid  B.  Hill  and  Jwmes  M.  Hunt  for  appellant. 

John  WhaLen^  Corporation  Counsel  \Theodore  Conncly 
and  Terence  Farley  of  counsel),  for  respondent 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Haight,  Martin,  Vann,  Landoh 
and  Cullen,  J  J.     Not  sitting :  Bartlett,  J. 
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William  J.  Renshaw,  Appellant,  v.  The  Citt  of  New  York, 
Respondent. 

BeTuhaw  v.  (Hty  of  New  York,  40  App.  Div.  6a0,  affirmed. 
(Argued  January  16,  1901;  decided  January  29,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
23,  1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term, 

James  M.  Hvm.t  for  appellant. 

John  Whalen^  Corporation  Counsel  {Theodore  CormoVy 
and  Terence  Fa/rley  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Haioht,  Mabtin,  Vann,  Landon 
and  OuLLBN,  J  J.    Not  sitting:  Babtlett,  J. 


Thomas  Collinson,  Sb.,  Respondent,  v.  The  City  of  New 
YoBK,  Appellant. 

Common  T.  City  of  New  York,  44  App.  Div.  629,  affirmed. 
(Argued  January  15,  1901;  decided  January  29,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  7,  1899,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

John  Whalenj  Corporation  Counsel  (  William  J.  Carr  of 
counsel),  for  appellant. 

James  F.  Quigley  and  John  R.  Farrar  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Babtlett,  Haight,  Mabtin  and  Vann,  JJ.     Dis- 
senting:  Pabkeb,   Ch.   J.,    and   Landon,   J.    Not  sitting: 

CULLEN,  J. 
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Edward  Fbedkicks  et  al.,  Appellants,  v.  The  City  op  Nbw 
YoBK,  Bespondent. 

Fredrtcks  v.  Citp  of  New  York,  44  App.  Div.  374,  affirmed. 
(Submitted  January  15,  1901;  decided  January  29,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  15,  1899,  upon  an  order  reversing  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jurj,  and  dismissing  the  complaint. 

George  H.  Rudolph  for  appellants. 

John  WhaleUy  Corporation  Counsel  {Theodore  CcvMwly 
and  Oeorge  Landon  of  counsel),  for  respondent. 

Judgment  aflSrmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Martin,  Vanh  and 
Landon,  JJ.     Not  voting :  Haioht  and  Cullen,  JJ. 


Morgan  &  Wright,  Respondent,  v.  Francis  W.  Gbidley, 
Appellant,  Impleaded  with  Others. 

M&rgan  A  Wright  v.  OHdley,  87  App.  Div.  S33,  affirmed. 
(Argued  January  15,  1901;  decided  January  29,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  15,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

B,  A.  Benedict  for  appellant. 

Edgar  F.  Brown  for  respondent. 

Judgment  aflSrmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Haight,  Martin,  Yann, Landon 
and  Cullen,  J  J.     Not  sitting :  Bartlett,  J. 
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Henby  Doughebtt,  Eespondent,  v.  John  King  et  al.,  as 
Eeceivers  of  The  New  York,  Lake  Erie  and  Western 
Railroad  Company,  Appellants. 

Dougherty  v.  King^  41  App.  Div.  1,  reversed. 
(Argued  January  22,  1901;  decided  January  29,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
5,  1899,  affirming  a  judgment  in  favor  of  plaintifiE  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  triah 

Henry  Bacon  for  appellants. 

John  F.  Anderson  for  respondent. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event, 
on  the  decisions  in  Hoffman  v.  King  (160  N.  Y.  618)  and  Van 
Inwegen  v.  Port  Jervis^  M.  <&  N.  Y.  B.  B.  Co.  (165  N. 
Y.  626). 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Yann, 
CuLLEN  and  Werner,  JJ. 


Mary  Jordan,  as  Administratrix  of  William  Jordan, 
Deceased,  Appellant,  v.  The  City  of  New  York, 
Eespondent. 

Jordan  v.  (Hty  tf  New  York,  44  App.  Div.  149,  affirmed. 
(Argued  January  Id,  1901;  decided  February  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  15,  1899,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  bj  the  court  at 
a  Trial  Term,  and  an  order  denying  a  motion  for  a  new  triaL 

George  S.  Daniels  for  appellant 

John  Whaleii^  Corporation  Counsel  {Theodore  Connoh/  and 
Terence  Farley  of  counsel),  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Bartlett,  Hatght,  Vann  and  Landon,  J  J.    Not 
fitting :  Parker,  Ch.  J.    Kot  voting :  Martin  and  Cullen,  J  J. 
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Sabah  J.  Singer,  Eespondent,  v.  The  Mayor,  Aldermen 
AND  Commonalty  op  the  City  op  New  York  et  al., 
Appellants. 

Siriger  v.  Jfayor,  etc,,  of  yew  York,  47  App.  Div.  42,  affirmed. 
(Argued  January  16,  1901;  decided  February  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  January 
19,  1900,  granting  plaintifPs  motion  for  a  new  trial  on  excep- 
tions ordered  to  be  heard  in  the  first  instance  by  the  Appel- 
late Division,  after  a  verdict  in  favor  of  defendants,  directed 
by  the  court  at  a  Trial  Term. 

John  Whaleriy  Corporation  Counsel  {Theodore  Connoly 
and  George  Landon  oi  counsel),  for  appellants. 

Samuel  H,  Ordway  and  M.  E.  Kelley  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Bartlett,  Haight,  Martin,  Yann,  Landon  and 
CuLLEN,  JJ.     Taking  no  part :  Parker,  Ch.  J. 


George  William  Wallace,  as  Executor  of  James  Wallace^ 
Deceased,  Appellant,  v.  The  Mayor,  Aldermen  and  Com- 
monalty OF  THE  City  of  New  York,  Respondent 

WcUla4^  V.  Mayor,  etc.,  of  New  York,  58  App.  Div.  187,  affirmed. 
(Argued  January  17,  1901;  decided  February  1,  1901.) 

Appeal  from  a  judgment  entered  October  8, 1900,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  overruling  plaintiff's  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing  judg- 
ment for  defendant  upon  a  verdict  directed  by  the  court  at  a 
Trial  Term. 
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David  B.  Hill^  Augustus  Van    Wych  and  Matthew  F. 
JfeviUe  for  appellant. 

John   Whalen^  Corporation,  Counsel  {Theodore   Connoly 
and  Oeorge  L.  Sterling  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,    Oh.    J.,  Bartlett,   Haight,   Martin, 
Vann,  Landon  and  Cullen,  JJ. 


John  G.  Wbndel,  as  Executor  of  John  D.  Wbndei^ 
Deceased,  Appellant,  v.  The  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  New  York,  Respondent. 

Wendel  v.  Mayor,  etc,,  of  New  York,  68  App.  Div.  631,  affirmed. 
(Argued  January  17,  1901;  decided  February  1,  1901.) 

Appeal  from  a  judgment  entered  October  8,  1900,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  overruling  plaintifPs  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing  judg- 
ment for  defendant  upon  a  verdict  directed  by  the  court  at  a 
Trial  Term. 

Dcmid  B.  Billy  Augustus  Van  Wych  and  Matthew  F. 
Neville  for  appellant. 

John  Whaleny  Corporation  Counsel  {Theodore  Connoly 
and  George  L,  Sterling  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,   Ch.  J.,   Bartlett,    Haight,   Martin, 
Vann,  Landon  and  Cullen,  JJ. 


Nettie  P.  Burnham,  as  Executrix  of  Beekman  T.  Burnham, 
Deceased,  Appellant,  v,  Emily  A.  Burnhak  et  al., 
Respondents. 

Burnham  v.  Burnham,  46  App.  Div.  513,  affirmetl. 
(Argued  January  18,  1901;  decided  February  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme    Court    in  the  first  judicial  department,  entered 
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January  11,  1900,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term. 

William  B.  EUiaon^  BufuB  L.  Weaver  and  Arnold  L. 
Davis  for  appellant. 

WUliam  Forae  Scott  and  Charles  Stratcss  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,   Oh.   J.,   Bartlett,   Haight,  Martin, 
Vann,  Landon  and  Cullen,  J  J. 


Maude  A.  Deeley,  Appellant,  v.  Carl  Heintz,  Kespondent 

Reported  below,  40  App.  Div.  612. 

(Submitted  January  28,  1901 ;  decided  February  1, 1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late  Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  April  25, 1899,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  motion  was  made  upon  the  grounds  that  the  Appellate 
Division  unanimously  decided  that  the  findings  of  fact  were 
supported  by  the  evidence  ;  that  the  exceptions  taken  at  the 
trial  were  frivolous,  and  there  is  no  question  of  law  involved. 

Henry  W,  Rudd  for  motion. 

Leopold  Sondheim  opposed. 

Motion  denied,  with  ten  dollars  costs. 


German- American  Bank,  Eespondent,  v,  Emma  Sladb  et  al.. 
Appellants. 

German-American  Bank  y.  Slade,  24  App.  Div.  681,  affirmed. 
(Argued  December  10, 1900;  decided  February  5,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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January  3, 1898,  affirming  a  jadgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court,  and  an  order 
denying  a  motion  for  a  new  trial. 

Edmund  P.  Cottle  and  0.  0.  CotUe  for  appellants. 

Nathaniel  W.  Norton  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  OuLLEN  and  Werner,  JJ. 


James  B.  O'Beirne,  Bespondent,  v,  Charles  S.  Cart  et  al., 

Appellants. 

OBHrm^.  Cofry^  84  App.  Div.  828,  affirmed. 

(Argued  December  dO,  1900;  decided  February  5,  1001.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tke 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 6, 1898,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

AdeJhert  Moot  for  appellants. 

Framk  Sullivan  Smith  and  0.  Walter  Art3  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Lan- 
DON,  CuLLEN  and  Werner,  J  J. 


Henry  K.  Burhans  et  al..  Appellants,  v.  Union  Free 
School  District  No.  1  of  the  Town  of  Canton,  N.  T., 
Bespondent. 

Burhans  v.  Union  Free  School  District,  24  App.  Div.  420,  affirmed. 
(Argued  December  21,  1900;  decided  February  5,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made 
December  18,  1897,  reversing  a  judgment  in  favor  of  plain* 
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tiffs  entered  upon  the  report  of  a  referee  and  granting  a  new 
trial. 

Thomas  Hogan  for  appellants. 

Ledyard  P.  Hale  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs,  on  opinion  below. 

Concur  :  Pabkbr,  Ch.  J.,  Gray,  O'Brien,  Lakdon,  Cuixek 
and  Werner,  JJ.     Absent :  Haight,  J. 


John  E.  Powers,  Respondent,  v.  The  Schuoht  Heat,  Light 
AND  Power  Company,  Appellant. 

Powers  V.  SchUcht  Heat  A  Power  Co,,  28  App.  Div.  380,  affirmed. 
(Submitted  December  21,  1900;  decided  February  5,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judical  department,  entered  Decem- 
ber 15,  1897,  affirming  a  judgment  in  favor  of  plaintifE 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for. a 
new  trial. 

James  P.  Lowrey  for  appellant. 

A.  TT.  GUason  for  respondent. 

Judgment  aflSrmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Landon,  Cullex 
and  Werner,  JJ.    Absent :  Haight,  J. 


Sarah  E.  Bishop,  Respondent,  v.  The  Autographic  Regis- 
ter Company  of  New  York,  Appellant. 

BitHwp  y.  Autographic  Register  Co,,  19  App.  Div.  268,  affirmed. 
(Submitted  December  21,  1900;  decided  February  5.  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Julj 


/ 


MEMORANDA.  663 

14,  1897,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiflE  entered  upon  a  verdict,  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

Walter  C.  Shoup  and  Appleton  D.  PaJmfier  for  appellant. 

Isaac  JV.  Miller  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Brien,  Landon,  Cullen  and  Werner, 
J  J.    Not  sitting :  Parker,  Ch.  J.    Absent :  Haight,  J. 


John  Sohreyer,  Respondent,  v.  Thorndikb  Saunders,  Appel- 
lant, Impleaded  with  Others. 

(Submitted  January  28,  1901;  decided  February  5,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
165  N.  Y.  637.) 


Elmore  D.  MoInroy,  an  Infant,  by  William  D.  MoInroy, 
his  Guardian  ad  Litem,  Respondent,  v.  David  Stevenson 
Brewing  Company,  Appellant. 

Mslnroy  v.  Stevenwn  Brewing  Co.,  40  App.  Div.  618,  affirmed. 
(Argued  January  21,  1901;  decided  February  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  10,  1899,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Eugene  Lamh  Richards^  Jr.^  for  appellant. 

Ernest  M.  Welch  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  Werner,  JJ.     Not  sitting :  Cullen,  J. 
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Ermenegilda  de  Ioia,  as  Administrator  of  Franoisoo  de 
loiA,  Deceased,  Appellant,  v.  Metbopolitan  Stbeet  Kaiit 
WAT  Company,  Respondent. 

De  lata  v.  J^etropoUtan  Street  Ry.  Co.,  87  App.  Div.  455,  afflrmed. 
(Argued  January  21,  1901;  decided  February  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
18, 1899,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

S,  Lvoingston  Samuda  for  appellant. 

Chwrles  F.  Brown  and  Henry  A.  -ffo^TW^w  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkbb,  Ch.  J.,  Gbay,  Baetlett,  Maetin,  Vann, 
CuLLEN  and  "Weener,  JJ. 


Levi  J.  Pieeoe,  as  Administrator  of  Wallace  Wabd, 
Deceased,  Appellant,  v.  The  Chaxttauqua  Couhty 
National  Bank,  Respondent. 

Pierce  v.  Chautauqua  Co.  Nat,  Bank,  41  App.  Div.  624,  affirmed. 
(Submitted  Jiuiuary  22,  1901;  decided  February  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  16, 1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

W.  S.  Thrasher  for  appellant. 

Frank  W.  Stevens  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parkee,  Ch.  J.,  Geay,  Baetlett,  Martin,  Vank, 
Cullen  and  "Werner,  JJ. 
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Julius  Weiss,  as  Administrator  of  Bertha  Weiss,  Deceased, 
Appellant,  v.  Mbtbopolitak  Street  Kailwat  Company, 
"Respondent 

Weiu  Y.  Metropolitan  Street  Rp.  Co.,  88  App.  IMt.  221,  affirmed. 
(Argued  January  22,  1901;  decided  February  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  18,  1898,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissfil  of  the  complaint  by  the  court  at  a 
Trial  Term,  and  an  order  denying  a  motion  for  a  new  trial. 

S.  Zivingston  SamtteU  and  Otto  Horwitz  for  appellant. 

Charles  F,  Brown  and  Henry  A.Rohineon^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  Werner,  J  J.    Dissenting :  Cullen,  J. 


Rose  A.  Tetherton,  as  Administratrix  of  Alfred  Tether* 
TON,  Deceased,  Respondent,  v.  United  States  Talo  Com- 
pany, Appellant. 

TetherUm  v.  United  States  Talc  Co.,  41  App.  Div.  618,  affirmed. 
(Argued  January  28»  1901;  decided  February  8, 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
14, 1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  amotion  for  a  new  trial. 

Ledyard  P.  Haley  Oeorge  H.  MaXby  and  Vaaco  P.  Abbott 
for  appellant. 

John  If.  Carlisle^  Charles  A.  Kellogg  and  Thomas  Spratt 
for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 

S4 
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di66  824|  Lewis  N.  Northam,  as  Ajssignee  of  Wallace  G.  Nobthaii, 
Respondent,  v.  Intebnational  Insurance  Company  of 
New  York,  Appellant. 

NorthxMn  v.  International  Ins,  Co,,  45  App.  Biv.  177,  affirmed. 
(Argued  January  28,  1901;  decided  February  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 

the  Supreme  Court  in  the  fourth  judicial  department,  entered 

November  28, 1899,  affirming  a  judgment  tn  favor  of  plaintiff 

entered  upon  a  verdict  directed  by  the  court,  and  an  order 

'    denying  a  motion  for  a  new  trial. 

Horace  McOuire  ior  appellant. 

N.  F.  Breen  and  A.  H.  Sawyer  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Martin,  Vann,  Cullen  and  Werner,  JJ.    Dis- 
senting :  Parker,  Ch.  J.,  and  Gray,  J.    Not  voting :  Bart- 

LETT,  J. 


Oeorgb  T.  Stoneman,  as  Assignee  of  Arthur  G.  Gray, 
Appellant,  v,  Arthur  Van  Yeohten  et  al..  Respondents. 

Stoneman  v.  Van  VecJiten,  46  App.  Div.  870,  affirmed. 
(Argued  January  23,  1901;  decided  February  8,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  IS,  1899,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee  and  granting  a  new  trial. 

jSamuel  S.  Hatt  for  appellant. 

Senry  E,  Stem  and  Thomas  A.  Stoddart  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  for  the 
defendants  on  the  stipulation,  with  costs,  on  opinion  below. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 
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Thomas  D.  Austin  et  al.,  Infants,  by  Thomas  M.  Rowlette, 
their  Guardian  ad  Litem,  Appellants,  v.  Louis  W.  Slocum 
et  al.,  as  Executors  of  Anna  Schutleb  Austin,  Deceased, 
et  al.,  Respondents. 

Auitin  y.  8locum,  47  App.  Diy.  641,  affirmed. 
(Submitted  January  28,  1901;  decided  February  8.  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  19,  1900,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

Thamaa  M.  Bowlette  and  John  A.  Straley  for  appellants. 

Richard  T,  Greene  and  E.  H.  Benn  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pakker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Cul- 
LEN  and  "Werner,  J  J.    Not  voting :  Gray,  J. 


William  Lewin,  as  Administrator  of  Herbert  Lewin, 
Deceased,  Respondent,  *o.  Lehigh  Yalley  Railroad  Com* 
PANY,  Appellant. 

Leudn  v.  LtUgh  Valley  B,  B.  Co.,  52  App.  Div.  69,  affirmed. 
(Argued  January  81,  1901;  decided  February  8. 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  7, 1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

George  F.  Yeoman  for  appellant. 

Thomas  Haines  for  respondent. 

Per  Curiam.  In  this  action,  which  was  brought  by  the 
plaintiff,  as  administrator,  etc.,  to  recover  damages  for  the 
alleged  negligence  of  the  defendant  in  causing  the  death  of 
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his  infant  son,  we  think  that  the  evidence  was  snch  as  to  make 
it  a  question  of  fact  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  or  not.  It  was  possible,  upon  the 
evidence,  for  the  jurors  to  draw  the  inference  that  he  had  acted 
as  prudently  and  vigilantly  as  was  reasonably  to  be  expected 
of  him,  and  that  question  was  specifically  submitted  to  and 
passed  upon  by  them.  The  judgment  upon  the  verdict,  which 
the  jury  rendered  in  favor  of  the  plaintiff,  has  been  afSrmed 
by  the  Appellate  Division,  although  by  a  divided  court,  and, 
therefore,  the  interesting  question  as  to  the  effect  of  the  plain- 
tiff's contributory  negligence  upon  his  right  to  recover,  dis- 
cussed in  the  opinion  rendered  at  the  Appellate  Division,  is 
not  before  us.  For  these  reasons  the  judgment  should  be 
affirmed,  with  costs. 

Pabkeb,  Ch.  J.,  Gray,  Babtlett,  Martin,  Vann,  Oullen 
and  "Werner,  JJ.,  concur. 

Judgment  affirmed. 


Caroline  R.  Garczynski,  Bespondent,  v.  Dorr  Kussell, 
Individually  and  as  Executor  and  Trustee  of  Lucy  6.  Bus- 
sell,  Deceased,  et  al..  Appellants. 

Oarcssynski  v.  BuMeU,  17  App.  Biv.  628,  affirmed. 
(Argued  December  10,  1900;  decided  February  15, 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jnne 
9, 1897,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

Je88e  W.  Johnson  for  appellants, 

George    M.    Weaver   and    Arthur    M.     Bearddey    for 

respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Cul- 
LEN  and  Werner,  JJ.    Not  sitting :  Landon,  J. 
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Carolihe  E.  Garczynski,  Respondent,  v.  Dorr  Russell, 
Individually  and  as  Executor  and  Trustee  of  Lucy  G.  Rus- 
sell, Deceased,  et  a1.,  Appellants. 

Garczyjuki  y.  Bttssell,  17  App.  Div.  628,  affirmed. 
(Argued  December  10,  1900;  decided  February  15,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
9,  1897,  affirming  four  orders  of  Special  Term,  the  first  send- 
ing the  cause  back  to  the  referee  to  complete  the  hearing  and 
determination  thereof,  the  second  denying  defendant's  motion 
to  set  aside  the  report  of  the  referee,  the  third  denying  defend- 
ant's motion  to  set  aside  the  referee's  second  report  and  to 
vacate  the  order  of  reference,  and  the  fourth  settling  and 
allowing  the  form  of  judgment  proposed  by  the  plaintiff. 

Jesse  W.  Johnson  for  appellants. 

George  M.  Weaver  and  Arthur  M,  Beardsley  for 
respondent. 

Order  affirmed ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Cul- 
LEN  and  "Werner,  J  J.     Not  sitting :  Landon,  J. 


Thomas  J.  Dunn,  as  Sheriff  of  the  City  and  County  of  New     ri66b^69| 
York,  et  al.,  Respondents,   v,  Eliza  J.  Arkenburgh,  as     l2l5L_522l 
Executrix  of  Robert  H.  Arkenburgh,  Deceased,  Appel- 
lant, Impleaded  with  Another. 

Dunn  V.  Arkenburgh,  48  App.  Div.  618,  aflarmed. 
(Submitted  January  24,  1901;  decided  February  15,  1901.; 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17,  1900,  affirming  a  judgment  in  favor  of  plaintiffs 
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entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Charles  Edward  Souther  for  appellant. 

Robert  F.  Little  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur  :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin^  Vann 
and  Werner,  JJ.    Not  sitting  :  Cullen,  J. 


George  Seeber  et  al.,  as  Executors  of  Charles  Seeber^ 
Deceased,  Respondents,  v.  The  People's  Building,  Loan 
AND  Saving  Association,  Appellant. 

Beeber  ▼.  PeopU^s  Building,  L.  db  8.  Assn,,  54  App.  Div.  626,  aflbmed. 
(Argued  January  24,  1901;  decided  February  15, 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  23,  1900,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Chester  M.  EUiott  for  appellant. 

WiUiam    H.    Hamilton    and    WiXLiam  L.    Kiefer  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J".,  Grat,  Bartlett,  Mabtzk,  Vanx 
and  Werner,  J  J.    Taking  no  part :  Cullen,  J. 
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In  the  Matter  of  the  Arbitration  between  Benjamin  W. 
Cooper,  as  Executor  of  Walter  H.  "Ward,  Deceased,  as 
Executor  of  Lydia  M.  Ward,  Deceased,  and  Personally,  and 
John  W.  Fftzqerald,  as  Executor  of  Parhelia  "Ward, 
Deceased,  Respondent. 

Helen  B.  Cooper,  as  Administltitrix  with  the  vVllI  Annexed 
of  "Walter  H.  Ward,  Deceased,  and  as  Administratrix  of 
Benjamin  W.  Cooper,  Deceased,  and  Edward  Simms,  as 
Administrator  with  the  Will  Annexed  of  Lydia  M.  Ward, 
Deceased,  Appellants. 

McUier  of  Cooper^  47  App.  Div.  634,  afflnned. 
(Argued  January  24,  1901;  decided  February  15, 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tho 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  26,  1900,  affirming  an  order  of  Special  Term  con- 
firming an  award  of  an  arbitrator  upon  the  submission  of  a 
controversy  under  section  2366  of  the  Code  of  Civil 
Procedure. 

BoUin  H.  Smith  for  appellants. 

ThomcLS  F,  Ward  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  "Werner,  JJ, 


Orace  a.  Hallahan,  as  Administratrix  de  bonis  non  of 
Michael  J.  Hallahan,  Deceased,  Appellant,  v.  George 
C.  "Webber  et  al.,  Bespondents. 

Hallahan  v.  Webber,  48  App.  Div.  624,  affirmed. 
(Argued  January  26,  1901 ;  decided  February  15,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
28,  1900,  affirming  a  judgment  in  favor  of  defendants  entered 
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upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term, 

Theodore  H,  Friend^  Theodore  F.  R,  Meyer  and  WiUiam 
C.  Wolf  for  appellant. 

Henry  Marshall  and  Paul  C.  Cloyd  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Gray,  Baetlett,  Maetin,  Vanx,  Cullkn  and 
"Weeneb,  J  J.     Taking  no  part:  Paeker,  Ch.  J. 


Betsey  A.  Blaie,  Respondent,  v,  D.  Muneo  Hill,  as  Assignee 
of  RoGEE  &  Company,  Appellant,  et  al. 

Blair  v.  HiU,  50  App.  Div.  83,  affinned. 

(Argued  January  25,  1901;  decided  February  15,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  7,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  TemL 

Homer  Weston  for  appellant. 

Ceylon  H.  Lewis  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Geay,  Baetlett,  Maetin,  Vann,  Cullkn  and 
"Weeneb,  JJ.     Taking  no  part :  Paekeb,  Ch.  J. 


Alfeed  D.  Bailey,  as  Ancillary  Administrator  of  Pabthenla 
Elizabeth  Goedon,  Deceased,  Kespondent,  v.  American 
Deposit  and  Loan  Company,  Appellant. 

Bailey  v.  American  D.  d  X.  Co.,  52  App.  Div.  402,  affirmed. 
(Argued  January  25,  1901;  decided  February  15,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
13, 1900,  reversing  a  judgment  in  favor  of  defendant  entered 
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upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term, 
and  granting  a  new  trial. 

AUan  McCulloh  for  appellant. 

George  H,  Fletcher  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintifiE 
on  the  stipulation,  witli  costs,  on  opinion  below. 

Concur:  Gray,  BABTLErr,  Mabtin,  Vann,  Cullen  and 
Werneb,  JJ.     Taking  no  part :  Pabkeb,  Ch.  J. 


"William  J.  Manhaet,  Appellant,  v.  Alice  Petees   et  al., 

Respondents. 

Jfanhart  v.  Pletera,  41  App.  Div.  623,  affirmed. 
(Argued  January  28,  1901:  decided  February  15,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  17,  1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  directed  by  the  court. 

George  N,  Frazims  and  II.  B,  Van  Peyma  for  appellant. 

Jacoh  Stem  and  Frank  E,  Wade  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  Baetlett,  Mabtin,  Vann, 
CuLLEN  and  "Webneb,  JJ. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Albbie  O.  Bbigq  et  al.,  as  Executors  and  Trustees  of 
Benjamin  L.  Bbiqg,  Deceased. 

Henby  Bisohoff,  Jb.,  et  al.,  as  Testamentary  Guardians,  Appel- 
lants, i;.  Abbie  O.  Bbigo,  as  Executrix,  et  al.,  J^spondents. 

Matter  of  Brigg,  39  App.  Div.  485,  affirmed. 

(Argued  January  28,  1901;  decided  February  15,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  made  April 
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17,  1899,  affirming  a  decree  of  the  New  York  Connty  Sarro- 
gate's  Court  settling  the  accounts  of  Abbie  O.  Brigg  and 
Hartwell  A.  Wilkins  as  executors  of  and  trustees  under  the 
will  of  Benjamin  L.  Brigg,  deceased,  and  refusing  to  award 
commissions  to  the  appellants  as  testamentary  guardians. 

John  A.  Straley  and  Albert  J.  AppeLl  for  appellants. 

John  O,  Gulick  and  Frank  Schaeffier  ior:  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:   Gray,  Bartlett,  Vann,  Cullen  and  "Wbrnkr, 
J  J.     Dissenting :  Parker,  Ch.  J.     Not  voting :  Martin,  J. 


Josephine  Eaqer,  Kespondent,  ^.  Charles  Brenneman, 
Individually  and  as  Surviving  Executor  of  Frederick 
Lbonhard,  Deceased,  et  al..  Appellants,  Impleaded  with 
Others. 

KagtT  V.  Brenneman,  52  App.  Div.  446,  affirmed. 
(Argued  January  80,  1901;  decided  February  15,  1901.) 

Appeal  from  a  final  judgment  of  the  Supreme  Court, 
entered  in  favor  of  plaintiff  October  18,  1900,  upon  an  order 
of  the  Appellate  Division  in  the  first  judicial  department, 
modifying  and  affirming  as  modified  an  interlocutory  judg- 
ment entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Paul  Fuller^  Chas.  Frederic  Adams  and  Ahner  (7. 
Thomas  for  appellants. 

Henry  A.  Forster  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vaiin, 
Cullen  and  "Werner,  J  J. 
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Charles  E.  Stevens  et  al.,  as  Executors  of  Nathan  F. 
Graves,  Deceased,  Kespondeuts,  v,  Charles  A.  Bouse  et 
al.,  Defendants,  Impleaded  with  Others. 

Christian  Cook,  Appellant. 

SiewTU  V.  Boitse,  a5  App.  Div.  632,  affirmed. 

(Argued  January  80,  1901;  decided  February  15,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  16,  1898,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Zouis  L,  Waters  and  D.  F,  McLennan  for  appellant 

Aicffustus  O.  Stevens  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


In  the  Matter  of  the  Accounting  of  Duncan  M.  Robertson, 
as  Executor  of  Leicester  Burnett,  Deceased,  Appellant ; 
Adelma  M.  Smith  et  al,  Respondents. 

Matter  of  Eobertson,  51  App.  Div.  117,  affirmed. 
(Argued  January  80,  1901;  decided  February  15,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  made  May 
6,  1900,  affirming  a  decree  of  the  St.  Lawrence  County  Sur- 
rogate's Court  judicially  settling  the  accounts  of  Duncan  M. 
Robertson,  as  executor  of  Leicester  Burnett,  deceased. 

Vasco  P.  Abbott  for  appellant. 

KendaXL  B.  CasUe  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  "Werner,  JJ. 
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Owen  Williams,  Respondent,  v.  The  Beooklyn  Savings 
Bank,  Defendant,  and  Saeah  J.  Goodsich  et  al.,  as  Admin- 
istrators of  tViLLiAM  Williams,  Deceased,  Appellants. 

Williams  v.  Brooklyn  Savings  Bank,  51  App.  Div.  882,  appeal  dismissed. 
(Argued  February  15,  1901;  decided  February  15,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  29,  1900,  reversing  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  granting  a  new  trial. 

Cliarles  H,  Kelhy  and  George  Eckstein  for  appellants. 

Edward  F,  Dwight  for  respondent. 

Appeal  dismissed,  with  costs,  on  argument. 


The  People  of  the  State  of  New  Toek  ex  reL  Hiilam  H. 
Millee,  Respondent,  v.  William  C.  Elmendokf,  Mayor  of 
the  City  of  Ithaca,  Appellant. 

People  ex  rd.  Miller  v.  Elmendorf,  61  App.  Div.  178,  appeal  dismissed. 
(Submitted  February  11,  1901;  decided  February  15,  1901.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, made  June  30,  1900,  reversing  the  decision  of  the 
defendant  herein  dismissing  the  relator  from  the  police  force 
of  the  city  of  Ithaca,  and  reinstating  him  as  a  police  officer 
on  said  force. 

The  motion  was  made  upon  tlie  ground  that  the  matter  had 
been  finally  disposed  of  upon  a  reargument  before  the  Appel- 
late Division. 

F.  E,  TibletU  for  motion. 

Edward  J.  Jfon^  opposed. 

Motion  granted  and  appeal  dismissed,  without  costs. 
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ABANDOKHENT. 

Of  privilege  under  Liquor  Tax  Law. 

SeeExcisK,  2. 

ABS0LX7TE  OWNEBSHIP. 

Of  personal  property,  when  there  is  no  suspension  of. 
See  Will,  2. 

ABUTTIN'O  PBOFBBTT. 

Liability  of  dty  for  consequential  damages  from  construction  of  sewer. 

See  Municipal  Corporations,  4. 

AOnOK. 

For  accounting  —  former  judgment   in,  when  conclusive  against  sub- 
sequent action  upon  a  quantum  meruit. 

See  Judgment,  2. 
Of  foreclosure,  when  barred. 

See  Limitation  op  Actions. 
For  salary  as  assistant  teacher  in  public  schools  in  New  York  city. 

See  New  York  (City  op),  5. 

When  false  representations  to  one  of  two  parties  acting  in  unison  will 
sustain  action  by  both  to  rescind  sale  based  thereon. 

See  Parties. 
For  necessaries  furnished  infant  --  sufficiency  of  complaint  in. 

iS90  Pleading,  2. 
For  necessaries  furnished  wife  —  sufficiency  of  complaint  in. 

See  Pleading,  8. 
In  replevin — when  not  maintainable. 

See  Replevin. 

For  purchase  price  of  goods  before  expiration  of  term  of  credit  —  right 
to  open  and  close  proof  and  reply  in  summing  up. 
See  Trial,  8. 

ADMINISTRATOB. 

Claim  by,  against  estate — proof  required  to  establish. 
See  Executors  and  Administrators,  1. 

ADMI8SI0K& 

Of  invalidity  of  title  —  admissibility  of  evidence  constituting. 

See  Vendor  and  Purchaser,  5. 

AGENTa 

Dability  of,  to  third  persons — undisclosed  principal. 

See  Corporations,  11. 

AGBESMENT. 

For  redemption  of  policy  of  insurance  held  as  collateral  security  — 
effect  upon  beneficiary's  rights. 
See  Insurance,  5. 
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ALIENATIOK. 

Of  real  estate,  when  there  is  no  suspension  of  the  power  of. 

See  Will,  2. 

ANNUAL  BEFOBTS. 

Of  stock  corporations — verification. 

See  Corporations,  1-5. 

ANNDITY. 

When  a  charge  upon  the  real  estate. 

See  Will.  1 

APPEAL. 

1.  When  Deemon  of  Appellate  Dimsion  Deemed  not  Unanimous.  A  decis- 
ion of  the  Appellate  Division  affirming  a  decree  of  the  Surrogate's 
Court,  though  claimed  to  have  been  unanimous,  will  be  treated  as  other- 
wise in  determining  the  questions  presented  on  an  appeal  to  the  Court 
of  Appeals  where  nothing  in  the  record  shows  that  it  was  unanimous. 
Matter  of  Marcellus,  70 

2.  When  Order  Setting  a»ide  Assessment  far  Local  Improvement  i$  a  Final 
Order  in  a  Special  Proceeding.  An  order  in  a  special  proceeding  instituted 
by  a  property  owner  to  review  an  assessment  levied  for  a  local  improve- 
ment which  sets  aside  the  assessment  not  only  as  to  him  but  as  to  ail  the 
property  owners,  is  a  final  order  determining  the  proceeding  and  is  appeal- 
able to  the  Court  of  Appeals.    Matter  of  Mann,  149 

3.  Presumption  as  to  Betm^sal.  Where  an  order  of  the  Appellate  Divis- 
ion in  reversing  a  judgment  of  the  Special  Term  and  granting  a  new  trial, 
fails  to  state  that  the  reversal  was  upon  the  facts,  the  Court  of  Appeals 
is  compelled  to  assume  that  the  judgment  was  reversed  for  errors  of  law 
alone,  although  a  reference  to  the  opinion  indicates  that  the  contrary  is 
the  fact.     Hinckel  v.  Stevens.  171 

4.  Judgment  Absolute  upon  Reversal,  When  it  appears  that  an  appellant 
has  no  cause  of  action  and  would  certainly  be  defeated  upon  a  new  trial 
it  is  proper  for  the  Appellate  Division  to  airect  judgment  absolute  against 
him.    Mansfield  v.  Mayor,  etc.,  of  iV.  F,  908 

5.  Fbrm  of  Order  of  Bevei'sal  by  Appellate  Division.  The  form  of  an 
order  of  the  Appellate  Division  reversing  a  judgment  and  granting  a  new 
trial  is  not  material  with  respect  to  showing  whether  or  not  the  reversal 
was  upon  the  facts  where  there  are  no  disputed  questions  of  fact.  Buffalo 
d  L.  Land  Co.  v.  BeUevue  L.  &  I.  Go.  247 

6.  Question  not  liaised  Below.  Defendants,  in  an  action  on  a  promis- 
sory note,  who  recover  upon  the  theory  that  they  are  entitled  to  the 
penalty  imposed  by  the  second  clause  of  the  second  paragraph  of  section 
55  of  the  General  Banking  Law  for  the  taking  of  usurious  interest,  cannot 
urge  for  the  first  time  on  appeal  that  they  are  entitled  to  counterclaim 
the  amount  charged  by  the  plaintiff  upon  the  discount  of  the  note,  under 
the  first  clause  of  the  second  paragraph  of  such  section,  since  that  relates 
to  the  illegal  interest  knowingly  stipulated  for  but  not  paid,  and  the  appeal 
must  be  determined  upon  the  theory  which  prevailed  below.  Caponigri  v. 
Aliieri.  255 

7.  Final  Order  and  Judgment.  An  order  and  judgment  entered  on  a 
decision  of  the  Appellate  Division  which  not  only  reversed  ao  order 
and  judgment  of  the  Special  Term  condemning  water  rights  of  the 
defendant  in  favor  of  the  plaintiff,  but  dismissed  the  proceeding,  are  final 
within  the  meaning  of  the  Constitution  and  section  190  of  the  Code  of 
Civil  Procedure,  and  appealable  to  the  Court  of  Appeals.  Village  ^ 
Ghamnlain  v.  McCrea.  264 

8.  Reversal  by  Appellate  Division  upon  the  Lato.  It  will  be  presumed 
that  the  Appellate  Division  reversed  a  judgment  of  the  Special  Term 
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upon  the  law  where  its  order  does  not  state  that  the  reversal  was  upon  a 
question  of  fact,  and  in  such  case  the  Court  of  Appeals  will  consider 
whether  the  findings  are  supported  by  the  evidence,  and  if  the  record  so 
discloses  they  are  conclusive  upon  it.  id. 

9.  Cagts.  When  the  Court  of  Appeals  awards  to  a  party  costs  in  the 
trial  court,  the  award  carries  with  it  not  only  the  taxable  costs  and  tax- 
able disbursements,  but  such  further  sum,  if  any,  by  way  of  an  extra 
allowance,  as  that  court,  in  the  exercise  of  a  sound  discretion,  may  award. 
EiueaU  v.  King.  208 

10.  landings  of  Fact  by  Bpedal  Term  at  Variance  mth  Referees  Findings. 
The  findings  of  a  referee,  appointed  to  take  evidence  and  report  to  the 
court  with  his  findings  and  conclusions,  do  not  become  the  findings  of 
fact  in  the  case,  unless  they  are  approved  by  the  Special  Term,  and 
where  the  Special  Term  makes  findings  of  facts  at  variance  with  those 
of  the  referee,  its  findings  become  the  findings  in  the  case  that  are  brought 
up  for  review  in  the  Appellate  Division  by  an  appeal  taken  from  an  order 
of  the  Special  Term  made  upon  the  evidence  returned  in  the  referee's 
report,  and  further  evidence  introduced  before  it.  People  ex  rel.  Manh. 
By.  Co.  V.  Barkei'.  805 

11.  Reversal  of  Order  Vacating  AMesament.  The  Court  of  Appeals,  on 
appeal  from  an  order  of  the  Appellate  Division,  reversing  a  final  order 
of  the  Special  Term  in  a  proceeding  by  certiorari  to  review  an  assessment, 
which  involved  a  trial  of  an  issue  of  fact,  the  commissioners  of  taxes  and 
assessments  claiming  that  the  relator  had  taxable  assets  of  great  value, 
and  the  relator  that  it  had  none,  is  required  by  sections  1338,  1361  of  the 
Code  of  Civil  Procedure,  to  assume  that  the  reversal  was  not  upon  the 
facts,  but  upon  some  error  of  law,  unless  the  contrary  clearly  appears  in 
the  record  body  of  the  order  appealed  from.  Id. 

12.  Finding,  When  Conclusive  upon  the  Court  of  Appeals.  A  finding  by 
the  Special  Term  in  certiorari  proceedings  to  review  an  assessment  upon 
the  property  of  a  street  railway  company  for  the  purposes  of  taxation, 
upon  the  question  whether  certain  indebtedness  was  contracted  in  the 
purchase  of  franchises,  is  purely  one  of  fact,  and,  if  it  has  support  in  the 
evidence,  cannot  be  reviewed  by  the  Court  of  Appeals  upon  appeal  from 
an  order  of  the  Appellate  Division  reversing  the  order  of  the  Special 
Term  upon  the  law  and  not  upon  the  facts.  Id. 

18.  Finding  of  Value.  The  value  of  an  item  denominated  **open 
accounts,"  included  in  the  assessment,  representing  the .  expenditures  of 
the  company  upon  the  structure  of  another  company,  and  on  account  of 
land  damages  paid  for  that  company,  is  also  purely  a  question  of  fact  for 
the  determination  of  the  trial  court  and  its  findings,  if  supported  by  the 
evidence,  cannot  be  disturbed  by  the  Court  of  Appeals.  Id. 

14,  Proper  Belief  on  Appeal  to  Appellate  Division.  Upon  appeal  from 
an  order  of  the  Special  Term  in  a  certiorari  proceeding  confirming  an 
assessment  of  corporate  propeity  made  by  the  commissioners  of  taxes  and 
assessments,  tne  Appellate  Division  may  modify  the  order  or  reverse  it 
and  send  the  proceedings  back  for  a  reassessment,  but  should  not  vacate 
the  assessment  absolutely  where  it  appears  that  there  is  property  properly 
assessable,  and  it  is  not  contended  that  any  improper  basis  was  adoptea 
in  determining  the  amount  of  the  taxable  assets  of.  the  relator,  and  the 
questions  rais^  have  reference  to  the  items  which  should  or  should  not 
be  included  in  making  up  the  value  of  the  assets.  Id. 

15.  Beferee*s  Beport,  when  Treated  as  ** Short  Decision'* -^ Beversal  by 
the  Appellate  Division  upon  the  Law.  Where  the  report  of  a  referee, 
although  covering  several  piinted  pages,  contains  a  blending  of  certain 
facts  found  with  his  opinion  stating  the  grounds  upon  which  the  issues 
were  decided,  it  must  be  treated  as  a  short  decision  under  section  1022  of 
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the  Code  of  Civil  Procedure,  and  under  such  decision  the  Appellate 
Division  is  required  to  assume  that  the  referee  found  every  fact  and 
conclusion  of  law  necessary  to  sustain  it  which  the  evidence  warrants, 
and  where  it  was  necessary  for  him  to  find  certain  facts  and  conclusions 
of  law  in  order  to  sustam  his  decision,  and  there  is  no  evidence  to 
warrant  them,  it  constitutes  legal  error  requiring  the  Appellate  Division 
to  reverse  upon  the  law.    Dr.  iDamd  Kennedy  Corpn.  v.  Kennec^.         853 

16.  Question  not  Baised  Below.  In  a  suit  to  restrain  an  individual,  in 
whose  name  a  corporation  conducts  its  business  of  making  and  selling 
proprietary  remedies,  from  receiving  and  opening  mail  addressed  to  him, 
a  defense  that  the  use  by  the  corporation  of  the  labels,  wrappers,  pam- 
phlets Hnd  other  forms  of  advertising,  is  a  misrepresentation  to  the  public 
and  a  fraud  which  equity  will  suppress,  cannot  be  presented  on  appeal 
when  not  pleaded  or  raised  below.  Id. 

17.  BeveracU  upon  the  Law  and  Facts  —  Order,  not  Opinion,  Controls. 
An  order  of  the  Appellate  Division,  reversing  upon  the  law  and  the  facts 
where  questions  of  fact  are  involved  which  that  court  has  the  power  to 
review,  is  not  reviewable  by  the  Court  of  Appeals,  and,  although  there 
may  be  an  apparent  conflict  between  the  order  and  the  opinion  below,  the 
order  is  controlling,     i^nes  v.  Loekwood.  481 

Review  of  denial  of  right  to  open  and  close  proof  and  reply  in  sum- 
ming up. 

See  Trial,  1. 

APPELLATE  DIVISION. 

When  decision  of,  not  deemed  unanimous. 

See  Appeal,  1. 
Presumption  as  to  reversal  by. 

See  Appeal,  8,  8. 

Form  of  order  of  reversal  by. 
See  Appeal,  5. 

Final  order  and  judgment  of. 
See  Appeal,  7. 

Proper  relief  on  appeal  to. 
See  Appeal,  14. 

Reversal  by,  upon  the  law. 
See  Appeal,  15. 

Reversal  by,  upon  the  law  and  facts  —order  of,  not  opinion,  controls. 
See  Appeal,  17. 

ASSESSMENT. 

For  local  improvement  —  when  order  setting  aside,  is  a  final  order  in  a 
special  proceeding. 

See  Appeal,  2. 

Reversal  of  order  vacating. 

See  Appeal,  11. 

For  local  improvements  —  rights  of  property  owners. 
See  New  York  (City  op),  1. 

Review  of  —  saving  clause  of  charter  of  New  York  city. 
See  New  York  (City  op),  2. 
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ASSESSMENT—  Continued, 

Whether  based  on  erroneous  principle  a  question  of  law  —  when  court 
may  not  review  inequality  in. 
See  New  York  (Citt  op),  3. 
In  name  of  former  owner. 

JSee  New  Yobe  (City  op),  4. 
Deduction  of  indebtedn^  of  street  railway  company. 
See  Tax,  3. 

Of  property  of  elevated  railway  company  —  fee  damages  as  assets  — 
deduction  of  surplus. 
See  Tax,  6,  9. 

ASSETS. 

Fee  damages  as  —  assessment  of  property  of  elevated  railway  company. 

See  Tax,  6. 

ASSIGNEE  OF  MOBTGAGE. 

Declarations  by  mortgagee,  when  inadmissible  as  against. 

See  Evidence,  2. 

ASSUMPTION  OF  RISK. 

When  question  for  jury. 

See  Neoligence,  9. 

ATTACHMENT. 

Cf  Non-reeidenfs  Interest  in  Stock  of  Foreiffn  Corporcttion  Pledged  to  a 
Reeident  Corporation.  Where  certificates  of  stock  of  a  foreign  corpora- 
tion belonging  to  a  non-resident  are  in  possession  of  a  resident  of  this 
state  as  security  for  a  debt,  tbe  interest  of  the  owner  and  pledgor  therein 
is  a  property  right  within  this  state  and  may  be  levied  upon  under  a 
warrant  of  attachment  against  him.  made  b^  service  of  a  notice  on  the 
pledgee  in  the  manner  prescribed  by  subdivision  8  of  section  649  of  the 
Code  of  Civil  Procedure.    Simpson  v.  Jersey  City  Contracting  Co,  193 

Benefit  insurance  —  fund  paid  to  fraternal  beneficiary  not  exempt  from. 
See  Insurance,  7. 

ATTORNEY  AND  CLIENT. 

1.  Order  Substituting  Attorneys — Effect  as  a  Former  A^udieation  of 
Right  of  Attorneys  of  Record  to  Contingent  Fee.  The  right  asserted  by 
attorneys  of  record  to  a  fund  representing  the  portion  of  a  recovery  by 
their  client  which,  by  his  agreement,  was  to  be  paid  to  them  by  way  of 
compensation,  and  which  was  paid  into  court  to  preserve  their  rights 
pending  an  appeal  from  an  order  of  substitution  of  attornevs.  is  conclu- 
sively determined  against  them  by  an  order  of  the  Appellate  Division 
whicn  confirms  and  adopts  as  its  own  the  report  of  a  referee  appointed 
to  take  evidence  and  report  the  same  with  his  opinion  as  to  the  terms  upon 
which  a  substitution  of  attorneys  should  be  ordered;  the  contract  relative 
to  compensation  having  been  put  in  evidence  before  the  referee,  and  the 
question  of  the  attorneys'  negligence  litigated,  with  the  result  that  the 
referee  found  that  they  h}\d  been  guilty  of  inexcusable  delay  in  the 
prosecution  of  the  action  brought  in  behalf  of  the  client:  that  they  had 
forfeited  their  right  to  the  compensation  specified  in  the  contract;  and 
that  they  should  be  left  to  their  remedy  by  action  for  their  fees;  his  final 
conclusion  being  "  that  the  motion  for  substitution  of  attorneys  should 
be  granted  upon"  two  conditions,  one  of  which  was  that  the  client 
should  deposit  a  specified  sum  in  court  or  file  a  bond  for  that  sum,  con- 
ditioned for  the  payment  of  all  costs  and  fees  in  the  action  which  should 
be  found  due  to  the  original  attorneys  of  record  and  for  services  of  counsel 
employed  by  them  at  such  sum  as  should  be  adjudged  reasonable  compen- 
sation therefor.     WiUiams  v.  Barkley,  48 

8fi 
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ATTOBNEY  AND  CLIENT—  Continued, 

2.  Gondtisiveness  against  the  Bight  of  Gountd  in  Fund,  The  order  of 
coDfirmHtioD  is  also  conclusive  against  counsers  rif ht  to  or  tien  on  the 
fund,  if  thev  were  privies  of  the  attorneys  and  relied  upoa  a  contract 
made  with  them  personally,  although  the  counsel  were  not  parties  to  the 
proceeding  and  there  is  no  claim  or  adjudication  that  they  were  guilty 
of  negligence  or  of  other  improper  conduct.  Id. 

3.  Construction  of  Contract  with  Attorneys  of  Record  —  When  Oouned 
ChargeaMe  with  their  Negligence.  The  counsel  are  privies  of  the  attor- 
neys, and,  therefore,  bound  by  the  adjudication,  where  their  employ* 
ment  was  in  pursuance  of  a  contract  between  the  client  and  the  attor- 
neys of  record,  which  contained  a  recital  indicating  that  the  client  was 
to  employ  the  counsel,  but  the  actual  agreement  of  which  was  that  the 
client  should  pay  the  attorneys  of  record  one  half,  instead  of  one-third  of 
the  recovery,  as  previously  agreed,  for  their  services,  as  well  as  for  the 
services  of  the  counsel,  and  that  the  attorneys  of  record  should  employ 
the  counsel  and  pay  them  "  from  said  one- half  for  their  services/'  the 
amount  not  being  specified,  in  accordance  with  which  contract  the  attor- 
neys of  record  entered  into  an  agreement  with  the  counsel  to  pay  the 
latter  one-half  of  what  the  former,  as  attorneys  of  record,  were  to  receive 
by  their  agreement  with  their  client.  Id. 

BANK. 

Admissibility  in  evidence  of  books  of,  in  action  against  sureties  on 
cashier's  bond. 

See  Evidence,  6. 

BANXINa. 

When  Credit  Entry  in  Depositor's  Pass  Book  Cannot  be  Canceled.  Where 
a  bank  undertakes  with  its  depositor  to  collect  for  him  a  draft  bearing  the 
indorsement  of  another,  and,  upon  receipt  of  notice  from  its  sub-agent 
that  the  latter  has  received  the  drawee's  check  for  the  amount,  enters  in 
the  depositor's  pass  book  the  amount  thereof  as  a  credit  in  his  favor,  it 
must  be  deemea  to  have  intended  by  such  entry  to  treat  the  draft  as  paid, 
and  it  may  not  afterwards  upon  failure  of  its  agent  to  collect  the  dieck 
upon  presentment  cancel  the  credit  already  given  to  its  depositor.  Kirk- 
ham  V.  Bank  of  America.  183 

Promissory  note  —  individual  banker  —  usury. 
See  Counterclaim. 

BANXBUPTCT. 

Insufficient  New  Promise  in  Writing  to  Pay  Discharged  Debt.  The  oral 
declarations  of  a  discharged  bankrupt,  coupled  with  letters  written  bjr  him 
to  his  creditor,  which,  standing  by  themselves,  contain  no  promise  in 
writing  to  pay  a  note  discharged  in  bankruptcy,  do  not,  under  chapter 
824  of  the  Laws  of  1882,  constitute  a  subsequent  or  new  promise  in  writ- 
ing to  pay  the  note,  and  a  motion  for  a  verdict  upon  the  ground  that 
a  new  promise  to  pay  the  debt,  as  required  by  law,  had  not  been  proved. 
is  broad  enough  to  raise  the  question  of  the  sufficiency  of  the  promise 
under  the  statute.     Tompkins  v.  Hazen.  18 

BENEFICIABY. 

Of  estate  —  right  of,  to  enforce  demand  of  estate  before  settlement. 

See  Executors  and  Administrators,  2. 
Rights  of,  under  agreement  for  redemption  of  insurance  policy  held  ts 
collateral  security 

See  Insurances.,  5. 
'  Incompetency  of  —  construction  of  provision  of  will  continuing  trust  iif 
case  of. 

See  Will,  % 
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BENBFIT  INSURANCE. 

Fund  paid  to  fraternal  beneficiary,  not  exempt  from  attachment  for  his 
debts. 

See  Insubance,  7. 

BILLS»  NOTES  AND  CHECKS. 

1.  Pramieeory  Notes  Indorsed  after  Maturity  —  Duty  to  Demand  Payment 
and  Oive  Notice  if  Not  Paid.  Where  a  party  indorses  past  due  paper 
the  law  implies  a  contract  that  the  holder  will  proceed  with  reason- 
able diligence  to  demand  payment  and  give  notice  if  not  paid;  and  if  he 
fails  to  do  so  the  indorser  is  discharged.  German- American  Bank  v. 
Atwater.  86 

2.  Bute  for  Determining  what  is  Beasonable  Time.  What  constitutes  a 
reasonable  time  for  demanding  payment  of  notes  indorsed  after  maturity 
and  giving  notice  if  not  paid  so  as  to  hold  the  indorser  is  not  measured 
by  an  arbitrary  period  of  time,  but  depends  upon,  and  must  be  ascer- 
tained from,  the  lacts  of  each  case.  Id. 

8.  Application  of  Bute.  Where  notes  were  indorsed  to  a  bank,  after 
maturity,  for  the  purpose  of  having  the  same  paid  out  of  assets  assigned 
by  the  makers  to  the  bank,  next  after  the  payment  of  paper  which  the 
bank  already  held,  and  in  the  belief  that  the  assets  would  be  sufficient  for 
that  purpose,  it  being  agreed,  however,  for  the  protection  of  the  bank, 
that  the  proceeds  of  the  notes  should  be  deposited  to  the  indorser's  credit, 
the  deposit  to  remain  as  security  for  the  pavment  of  the  notes,  the  bank, 
in  the  discharge  of  its  duty  to  the  indorser,  is  bound  to  make  the  demand 
and  give  the  notice  as  soon  as  it  ascertains  the  fact  that  the  assets  will  be 
insufficient  to  pay  either  the  whole  or  some  part  of  the  notes  so  indorsed, 
and  upon  default  to  give  immediate  notice  of  dishonor  to  the  indorser. 

Id. 

4.  Demand  of  Payment  and  Notice  of  Protest,  The  implied  contract 
between  the  holder  of  a  note,  indorsed  after  maturity,  and  the  indorser, 
requires  that  demand  of  payment  shall  be  made  within  a  reasonable 
time  and  that  protest  shall  follow  dishonor  at  once,  not  that  demand 
shall  be  made  within  a  reasonable  time,  and  notice  of  protest  given 
within  a  reasonable  time  afterwards.  Id. 

5.  Ineffectual  Notice  of  DisJionor.  The  request  by  a  bank,  of  one  who 
indorsed  notes  to  it  after  maturity,  for  the  return  of  the  proceeds  of 
the  notes,  which,  pursuant  to  the  original  agreement,  had  been  deposited 
in  the  bank  to  the  indorser's  credit,  the  deposit  to  remain  as  security  for 
the  payment  of  the  notes  until  it  could  be  ascertained  that  certain  assets 
assigned  to  the  bank  by  the  makers  would  be  sufficient,  but  which,  with- 
out any  modification  of  the  agreement,  had  been  withdrawn  from  time 
to  tinie  by  the  indorser,  cannot  be  treated  as  notice  of  the  dishonor  of  the 
notes  by  the  makers.  Id. 

BILLS  OF  LADING. 

Promise  to  deliver — consideration — refusal  to  deliver — conversion  — 
estoppel  —  failure  to  assert  lien. 
See  Contract,  5-7. 

BOND. 

Admissibility  of  books  of  bank  in  action  against  sureties  on  cashier's. 
See  Evidence,  5. 

Qiven  to  discharge  mechanic's  lien  —  rights  of  sureties  upon. 

See  Mechanics'  Lien,  3. 
Water  commissioners. 

See  Watercourses,  6. 
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BOND  AND  MOBTGAGE. 

Guaranty  Df  payment  of  —  when  extension  of  time  of  payment  dis- 
cbarges guarantors. 
See  Guaranty. 

BOOKS. 

Of  bank — admissibility  in  evidence  in  action  against  sureties  on  cashier's 
bond. 

See  Evidence,  5. 

BREACH  OF  COVENANT. 

To  operate  electric  street  railroad. 

See  Contract,  2. 

BBIDGES. 

Over  railroad  crossings  existing  at  the  time  the  Railroad  Law  took 
effect  —  maintenance  of.  ' 

See  Railroads,  2. 

CAPITAL  STOCK 

Evidence  of  impairment  of  —  taxation  of  corporate  property. 

See  Tax,  7. 

CABBIBB. 

Violation  of  reasonable  rules  of  —  ejection  of  passenger. 

See  Railroads,  1. 

CAUSE  OF  DEATH. 

Testimony  or  certificate  of  physician  as  to. 

See  Evidence,  3,  4. 

CAVEAT  EMPTOB. 

Rule  of,  no  protection  to  trust  company  issuing  certificates  representing 
shares  of  stock  in  a  foreign  corporation  and  delivering  unmarketable  stock. 
See  Corporations,  10. 

CERTIFICATE. 

For  traffic  in  Mquora  —  revocation  of. 

See  Excise,  1,  2. 
Of  trust  company,  representing  shares  of  stock  in  foreign  corporation— 
implied  warranty. 

See  Corporations,  7-11. 

CHARGE. 

Indefinite  as  to  real  issue,  on  trial  for  grand  larceny. 

See  Crimes,  2. 
Non-prejudicial  error  in,  on  trial  for  murder. 
See  Crd£Bs,  5. 

CHABTE&. 

Of  New  York  city,  saving  clause  of — review  of  assessment. 
See  New  York  (City  of),  2. 

CHATTELS. 

Within  the  state  —  validity  as  to,  of  trust  mortgage  executed  by  foreign 
corporation. 

See  Conflict  of  Laws,  3.  • 

CLAIM. 

By  administrator  in  his  own  favor  —  Jurisdiction  of  surrogate  to  enter- 
tain application  for  allowance  of. 
See  Surrogates,  1. 
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OODB  OF  CIVIL  FBOCEDTJBE. 

1.  §  190 — Appeal — FiruU  Order  and  Judgment,  An  order  and  judg- 
ment entered  on  a  decision  of  the  Appellate  Division  which  not  only 
reversed  an  order  and  judgment  of  the  Special  Term  condemuinff  water 
rights  of  the  defendant  in  favor  of  the  plaintiff,  but  dismissed  the  pro- 
ceeding, are  final  within  the  meaning  of  the  Constitution  and  section  190 
of  the  Code  of  Civil  Procedure,  and  appealable  to  the  Court  of  Appeals. 
VtUage  of  Champlain  v.  McCrea.  364 

2.  §649  —  Attachment — of  Non-residenVs  Interest  in  Stock  of  Foreign 
Corporation  Pledged  to  a  Rekdent  Corporation.  Where  certificates  of  stock 
of  a  foreign  corporation  belonging  to  a  non-resident  are  in  possession  of  a 
resident  oi  this  state  as  security  for  a  debt,  the  interest  of  the  owner  and 
pledgor  therein  is  a  property  right  within  this  state  and  may  be  levied 
upon  under  a  warrant  of  attachment  against  him,  made  b^  service  of  a 
notice  on  the  pledgee  in  the  manner  prescribed  by  subdivision  8  of  section 
049  of  the  Code  of  Civil  Procedure.  Simpson,  v.  Jersey  City  Contracting 
Co.  193 

8.  §884 — Evidence  —  Privileged  Communications  ~~  Testimony  or  Cer- 
tificate of  Physician  as  to  Cause  of  Death.  The  testimony  of  an  attending 
physician,  who  has  no  knowledge  on  the  subject  except  such  as  he  acquired 
in  his  professional  capacity,  when  the  relation  of  physician  and  patient 
existed,  and  also  his  certificate  filed  with  a  city  board  of  health,  as  to  the 
cause  of  death  of  certain  relatives  of  the  insured,  are  inadmissible  under 
section  884  of  the  Code  of  Civil  Procedure,  in  an  action  upon  a  policy  of 
life  insurance  defended  upon  the  ground  of  a  breach  of  warranty  that  such 
relatives  had  not  died  of  consumption.    Davis  v.  Supreme  Lodge  K.  of  H. 

159 

4.  Not  Repealed  by  Section  1172  of  the  Charter  of  the  City  of  Neut  York. 
The  prohibition,  by  section  884  of  the  Code  of  Civil  Procedure,  of  the 
statement  of  an  attending  physician  as  to  knowledge  acquired  in  his  pro- 
fessional capacity,  as  applied  to  a  certificate,  filed  by  him  with  a  city 
board  of  health,  stating  the  cause  of  his  patient's  death,  is  not,  either 
expressly  or  impliedly,  repealled  by  section  1172  of  the  charter  of  the  city 
of  New  York  (L.  1897,  ch.  878),  providing,  among  other  things,  that  copies 
of  records  of  the  proceedings  of  the  board  of  health,  of  its  rules,  regula- 
tions, ordinances,  by  laws  and  books  and  papers  constituting  part  of  its 
archives,  when  authenticated  by  its  secretary,  shall  be  presumptive  evi- 
dence, and  the  authentication  taken  as  presumptively  correct  in  any  court 
of  justice  or  judicial  proceedings,  when  they  may  be  relevant  to  the 
point  or  matter  in  controversy,  of  the  facts,  statements  and  recitals 
therein  contained.  Id. 

5.  §§  834,  9!8^  — Evidence  — Disclosures  hy  Physician—  Waiver.  An 
express  waiver  in  an  application  for  a  policy  of  life  insurance  of  the 
provisions  of  section  884  of  the  Code  of  Civil  P'rocedure,  made  by  the 
insured  after  the  amendment  in  1891  to  section  886,  providing  that  such 
waiver  could  be  made  only  upon  "  the  trial  or  examination"  by  his  per- 
sonal representatives,  had  taken  effect,  is  ineffectual  to  permit  disclosures 
by  a  physician  of  information  which  he  acquired  in  attending  the  insured 
in  a  professional  capacity.    Holden  v.  Metropolitan  Life  Ins.  Co.  13 

6.  §  1022  — Referee's  Report,  when  Treated  as  **  Short  Decision"  —  Recer- 
sal  hy  the  Appellate  Division  upon  tJie  Law.  Where  the  report  of  a 
referee,  although  covering  several  printed  pages,  contains  a  blending 
oi  certain  facts  found  with  his  opinion  stating  the  grounds  upon  which 
the  issues  were  decided,  it  must  be  treated  as  a  short  decision  under 
section  1022  of  the  Code  of  Civil  Procedure,  and  under  such  decision  the 
Appellate  Division  is  required  to  assume  that  the  referee  found  every 
fact  and  conclusion  of  law  necessary  to  sustain  it  which  the  evidence 
warrants,  and  where  it  was  necessary  for  him  to  find  certain  facts  and 
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OODE  OF  CIVIL  PBOCEBITBE  —  Continued. 

conclusions  of  law  in  order  to  sustain  his  decision,  and  there  is  no  evidence 
to  warrant  them,  it  constitutes  legal  error  requiring  the  Appellate  Divis- 
ion to  reverse  upon  the  law.    Dr.  David  Kennedy  uorpn,  v.  Kennedy.    353 

7.  §§  1338, 1361  —  Eeversal  of  Order  Vacating  Aseesmeni.  The  Court  of 
Appeals,  on  appeal  from  an  order  of  the  Appellate  Division,  reversing  a 
final  order  of  the  Special  Term  in  a  proceeding  by  certiorari  to  review  an 
assessment,  which  involved  a  trial  of  an  issue  of  fact,  the  commissioners 
of  taxes  and  assessments  claiming  that  the  relator  had  taxable  assets  of 
great  value,  and  the  relator  that  it  had  none,  is  required  by  sections  1838, 
1361  of  the  Code  of  Civil  Procedure,  to  assume  that  the  reversal  was  not 
upon  the  facts,  but  upon  some  error  of  law,  unless  the  contrary  clearly 
appears  in  the  record  body  of  the  order  appealed  from.  People  ex  rel. 
Manh.  By.  Co.  v.  Barker.  305 

8.  §  3719  —  Qwrrogat^e  Court  —  Juriediction  to  Entertain  Applicaticn 
by  Administrator  for  AUowance  of  his  Own  Claim.  The  Surrogate's 
Court  has  jurisdiction  to  entertam  an  application  by  an  administra- 
tor to  establish  a  claim  in  his  own  favor  against  the  estate  of  his  intestate, 
under  section  2719  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter 
686  of  the  Laws  of  1893,  by  the  insertion  therein  of  the  provision  formerly 
contained  in  chapter  460  of  the  Laws  of  1837,  that  no  part  of  the  property 
of  deceased  shall  be  retained  by  an  execu  or  or  administrator  in  satisfac- 
tion of  his  own  debt  or  claim  until  it  shall  have  been  proved  to  and  allowed 
by  the  surrogate.    Matter  of  MareeUus.  70 

9.  §§  3357-3884  — -Kwiwtfw^  Domain—  Condemnation  of  Water  RightM— 
Petition.  A  petition,  in  a  proceeding  inscituted  by  a  board  of  water  com- 
missioners of  a  village  under  the  Condemnation  Law  (Code  of  Civ.  Pro. 
§g  8357-3384)  to  condemn  water  rights,  specifically  describes  the  property 
sought  to  be  taken  with  reasonable  certainty,  as  reauired  by  subatvision  3 
of  section  3360,  where  it  defines  it  as  water  to  be  aiverted  from  a  cerUdn 
river,  at  a  specified  point,  in  sufficient  quantity  to  furnish  a  stated  min- 
imum supply  per  day  for  domestic  purposes,  and  a  stated  maximum  sup- 
ply per  day  for  fire  and  emergency  purposes,  and  when  the  description  is 
ainplified  by  reference  to  other  portions  of  the  petition.  ViUoffe  of  Cham- 
plain  V.  McCrea.  364 

COLLATERAL  ATTACK. 

When  order  of  Supreme  Court  binding  on. 

See  Courts,  1. 

COLLATERAL  SE0X7RITT. 

Insurance  policy  as. 
See  Insurance,  3-5. 

OOLLEGTOB. 

Return  by,  of  non-payment  of  tax  —  sufficiency  of. 
See  Tax,  1. 

COLONIAL  PATENTS. 

See  Watercourses,  1. 

COMITY. 

Enforcement  within  state  of  instrument  valid  under  lex  domicHiu 
See  Conflict  of  Laws,  1-3. 

OOMMISSIONEBa 

Water  —  bond. 

See  Watercourses,  6. 
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00HPEN8ATI0N. 

Of  director  of  corporation,  for  services  rendered  outside  of  his  official 
duties. 

See  Corporations,  12. 

COMPLAINT. 

In  action  for  necessaries  furnished  infant  —  suffciency  of. 

See  PLBADma,  2. 
In  action  for  necessaries  furnished  wife  —  sufficiency  of. 

See  Plbadikg,  8. 

OONBEiarATION  PBOOBBBIXaS. 

Water  rights  —  petition  —  filing  map  and  plan. 

See  Watercoursks,  8-5. 

CONFLICT  OF  LAW& 

1.  Comity — Enforcement  mthin  State  of  Instrument  Valid  under  Lex 
Domicilii,  Judicial  comity  does  not  require  the  courts  of  this  state  to 
enforce  any  clause  of  an  instrument  executed  by  a  foreign  corporation 
to  secure  creditors,  which,  even  if  valid  under  the  lex  domicilii,  con- 
flicts with  the  policy  of  the  state  relating  to  property  within  its  borders, 
or  impairs  the  nehts  or  remedies  of  domestic  creditors.  Bearing  v. 
McKinnon  D.  A  H,  Co,  78 

2.  Transfer  Valid  where  made,  when  Invalid  Here  —  Effect  on  Property 
within  the  State,  A  transfer  in  another  state,  although  valid  there,  which 
would  be  void  as  to  creditors  if  made  here,  does  not  confer  title  to  per- 
sonal property  situated  here  that  is  good  as  against  a  resident  of  this 
state  armed  with  legal  process  to  collect  a  debt.  Id. 

8.  TVuat  Mortgage  Executed  by  Foreign  Corporation  —  Validity  as  to 
Chattels  within  this  State  — ^ect  of  Provision  for  Forced  Extension 
of  Term  of  Credit,  An  instrument,  executed  by  an  insolvent  foreign 
corporation,  which  according  to  the  law  of  the  domicile,  duly  proved 
on  the  trial,  is  a  trust  mortgage  upon  chattels,  is,  even  if  vahd  under 
the  lex  domicilii,  invalid  as  to  chattels  within  this  state  and  ine£Fec- 
tual  to  withdraw  them  from  attachment  by  domestic  creditors  of  the 
foreign  corporation,  where  it  permits  the  corporation  to  keep  possession 
of  the  property  and  continue  its  business,  to  buy,  manufacture  and  sell 
"in  the  usual  course  of  trade,"  requires  all  creditors  before  they  can  take 
any  benefit  therefrom  to  come  in  under  it  and  accept  its  terms,  and  if 
their  debts  become  due  before  the  mortgage  to  so  extend  the  time  of  pay- 
ment that  they  cannot  be  enforced  until  after  the  mortgage  matures,  a 
period  of  ninety  days,  and  provides,  without  specifying  the  time,  that 
the  corporation  shall  furnish  the  trustee  with  a  schedule  of  the  names  of 
the  creditors  and  the  amount  of  their  claims,  which  shall  be  taken  to  be  a 

Sart  of  the  instrument  so  far  as  designating  the  persons  to  whom  the  resi- 
ue  of  the  proceeds,  realized  upon  the  sale  of  the  property,  after  the  pay- 
ment of  the  expenses,  taxes,  etc.,  shall  be  distributed.  Id. 

4.  Whsn  Instrument  Valid  on  Face  may  be  Attacked  for  Actual  Fraud. 
Independent  of  the  coercive  provisions  of  the  instrument  which  rendered 
it  void  upon  its  face,  the  peculiar  circumstances  of  the  case  held  to  present 
a  question  of  fact  as  to  actual  and  intentional  fraud  on  the  part  of  the 
mortgagor.  Id, 

CONSENT. 

Of  owner  of  real  property  to  improvements. 
See  Mechanic's  Lien,  2. 

OONBXaXJBNTIAL  DAMAGEa 

Public  improvements. 
See  Municipal  Corporations,  8. 
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CONSIDEBATION. 

Promise  to  deliver  bills  of  lading. 

See  Contract,  5. 

Oral  contract  to  pay  monthly  sum  for  discontinuance  of  business  — 
previous  agreement. 
See  Contract,  8. 

OONSTITUTIONAL  JJLW. 

1.  Special  Act  Authorizing  BktenHon  of  Bailroad  and  Emhracing  Begula- 
tion  a*  to  Bate  of  Fhre.  A  private  and  local  statute  entitled  an  act  to 
authorize  a  railroad  company  to  extend  its  road  is  not  obnoxious  to  the 
constitutional  requirement  (Art.  Ill,  §  16)  that  such  a  bill  shall  not 
embrace  more  than  one  subject  and  that  shall  be  expressed  in  its  title, 
because  it  contains  a  provision  regulating  the  maximum  rate  of  fare 
which  the  railroad  may  charge  per  mile.  Parker  v.  Elmira,  G,  cfc  N.  R. 
E.  Co.  274 

2.  License  Fees  are  Public  Moneys  —  Appropriation  to  PriwUe  Corpora- 
tion  —  Chapter  448,  Laws  of  1896,  TJneonstitutionaL,  Chapter  448  of  the 
Laws  of  1896,  providing  that  every  person  who  owns  or  harbors  dogs 
within  the  limits  of  any  city  having  a  specified  population  in  which  there 
exists  or  may  thereafter  exist  an  incorporated  society  for  the  preven- 
tion of  cruelty  to  animals,  shall  procure  a  yearly  license  for  each  animal 
and  pav  the  sum  of  one  dollar  therefor  to  such  society;  that  dogs  not 
licensed  according  to  the  provisions  of  the  act  shall  be  seized,  and  if 
not  redeemed  witnin  forty -eight  hours,  destroyed  or  otherwise  disposed 
of  at  the  discretion  of  the  society,  and  that  the  license  fees  are  to  be 
used  by  the  society  towards  defraying  the  costs  of  carrying  out  the 
provisions  of  the  statute  and  maintaining  a  shelter  for  lost,  strayed  or 
homeless  animals,  ''and  for  its  own  purposes,"  so  far  as  it  compels  the 
owners  of  dogs  to  pay  license  fees  to  such  society  for  the  purposes  pre- 
scribed therein  is  unconstitutional,  since  such  license  fees  are  public 
moneys  within  the  meaning  of  the  Constitution  (Art.  YIII,  §§  9,  10.  14), 
and  their  appropriation  to  a  society,  organized  by  the  voluntary  action 
of  individuals  alone,  is  a  gift  of  public  moneys  to  Or  in  aid  of  an 'associa- 
tion, corporation  or  private  undertaking.  Fox  v.  Mohawk  db  H,  R. 
Humane  Society.  517 

8.  Grant  of  an  Exclusive  Primlege  and  Immunity.  Since  the  statute  for 
the  incorporation  of  such  societies  permits  the  incorporation  of  but  one 
society  in  a  county,  the  act  in  question,  so  far  as  it  empowers  such  society 
to  appropriate,  harbor  and  keep  dogs  without  paying  any  license  fee, 
while  every  other  citizen  is  obliged  to  pay  such  license  fee,  is  uncon- 
stitutional because  it  grants  an  exclusive  privilege  and  immunity  forbid- 
den by  the  Constitution.    (Art.  Ill,  §  18.)  Id. 

Power  of  legislature  to  confer  jurisdiction  on  Municipal  Court  of  the 
city  of  New  York. 

See  Courts,  6. 

OONSTBUCTION. 

Of  provision  as  to  shipment  of  goods. 
See  Contract,  3. 

Of  statutes  requiring  stock  corporations  to  file  annual  reports. 

See  Corporations,  1. 
Of  prospectus  o^ering  stock  for  subscription. 

See  Corporations,  6. 

Of  provision  of  will  continuing  trust  in  case  of  incompetency  of 
beneficiary. 

See  Will,  3, 


INDEX.  689 

OONT&ACT. 

1.  Variance  between  Recital  and  Promise,  Where  the  recital  in  an  agree- 
ment is  so  inconsistent  with  the  covenant  or  promise  that  they  cannot  be 
harmonized,  the  latter,  if  unambiguous,  must  prevail,  because  it  is  the 
most  important.     WiUiame  v.  Barktey.  48 

2.  Breach  of  Covenant  to  Operate  Electi'ic  Street  Railroad.  An  agree- 
ment by  the  vendor  of  land,  as  a  part  of  the  consideration  of  its  sale, 
to  construct  an  electric  street  railroad  upon  the  property  and  to  run 
cars  thereon  *'  as  often  as  once  every  half  hour  from  7  a.  u.  to  8  p.  m. 
each  day,  as  such  street  railroads  are  usually  run,"  is  not  violated  so 
as  to  entitle  the  purchasers  to  rescind  the  contract  by  the  fact  that 
on  certain  days  during  a  winter  of  unusual  severity  there  was  a  fail- 
ure to  run  cars  at  the  times  named  on  account  of  heavy  snows,  the  inter- 
ruptions not  being  due  to  any  omission  on  the  part  of  the  vendor,  which 
operated  the  road  on  the  days  in  question  as  similar  roads  in  the  vicinity 
were  operated.    Buffalo  <fc  L,  Land  Co,  v.  Bellevue  L.  cfe  /.  Co.  247 

8.  Construction  of  Provision  as  to  Shipment  of  Goods.  The  recital, 
"bought  to  be  a  March  &  or  April,  1889,  shipment,"  in  a  bought  and 
sold  note  of  a  cargo  of  nitrate  of  soda  to  be  shipped  from  South  America 
by  a  chartered  vessel  named,  and  which  is  further  described  as  "also 
bought  to  test  '*  by  a  test  specified,  does  not  amount  to  a  warranty  or  con- 
dition precedent  that  shipment  be  made  during  such  months  and  entitle 
the  vendee  to  refuse  a  June  shipment,  since  the  word  "bought"  refers  to 
the  vendors  and  identifies  the  cargo  as  that  previously  bought  by  them, 
where  both  parties  are  aware  that  American  contracts  for  the  sale  of  the 
commodity  are  usually  based  upon  executory  South  American  con- 
tracts, the  details  of  which  as  to  quantity,  place  and  time  of  shipment  are 
important,  if  not  controlling,  factors  in  determining  the  provisions  of 
American  contracts.    Browne  v.  Paterson.  460 

4.  Part  Performance  of  Contract  Void  under  Statute  of  Frauds —  WJi&n 
Insufficient  to  Authorize  Decree  of  Specific  Performance.  An  oral  contract 
that,  whenever  specified  real  property  should  be  sold,  the  vendor  would 
pay  to  a  real  estate  agent  ^,000  in  full  payment  for  services  theretofore 
and  which  thereafter  should  be  rendered,  and  in  case  the  propertv  should 
be  disposed  of  for  cash,  payment  to  be  made  in  cash;  but,  if  for  land, 
then  such  agent  "should  be  entitled  therein  at  the  same  time  to  such  a 
portion  thereof  as  five  thousand  dollars  ($5,000)  should  bear  to  its  value," 
although  a  contract  for  the  rendition  of  services,  is  equally  a  contract  for 
the  sale  of  land  or  an  interest  in  land;  and,  where  the  property  is  subse- 
quently exchanged  for  other  real  estate,  the  rendition  of  the  services 
called  for  by  the  contract  is  not  such  a  part  performance  thereof  under 
the  Statute  of  Frauds  as  will  authorize  a  court  of  equity  to  decree  a  spe- 
cific performance  of  its  provisions,  since  the  value  of  the  services  rendered 
may  be  recovered  in  an  action  at  law.    Russell  v.  Briggs.  500 

6.  Consideration  —  Promise  to  Deliver  Bills  of  Lading.  A  promise  made 
by  commission  merchants,  after  written  direction  from  the  owner,  to 
deliver  "  next  week  "  bills  of  lading  for  cotton  in  their  possession  to  bank- 
ers upon  whom  he  had  made  a  si^ht  draft,  which  was  immediately 
honored  in  reliance  upon  such  promise,  is  without  consideration  and  does 
not  constitute  a  valid  contract  where  the  commission  merchants  were  not 
informed  of  the  draft  and  of  the  bankers'  intention  to  pay  it  before  receiv- 
ing the  bills  of  lading.     Ilollin  5  v.  Uuhbard.  534 

6.  Conversion  —  Refusal  to  Deliver  Bills  of  Ltiding.  Where  the 
written  directions  of  the  owner  to  both  parties  did  not  contemplate  that 
the  draft  should  be  honored  until  the  delivery  of  the  bills  of  lading,  the 
payment  of  the  draft  by  such  bankers  does  not  constitute  them  his  assignees 
of  the  cotton  with  the  merchants'  consent  so  as  to  charge  the  latter  with 
its  converaion  where,  upon  his  insolvency  before  the  time  for  delivery, 
they  applied  it  ui)on  their  lien  thereon  for  sums  advanced.  io. 

87 
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7.  Estoppel  —  Failure  to  Assert  Lien.  Neither  the  promise  of  such 
merchants  nor  their  failure  to  notify  the  bankers  of  the  lien  will  estop 
the  former  from  asserting  the  lien  or  denying  the  bankers'  ownership  of 
the  cotton  upon  the  insolvency  of  the  owner,  where  the  merchants  had  no 
intimation  that  the  bankers  intended  to  pa^  the  draft  upon  the  promise 
instead  of  upon  the  security  of  the  bills  of  lading  when  received.  Id, 

8.  Consideration.  An  oral  contract  to  pay  a  certain  sum  per  month 
to  plaintiff,  who  agreed  to  discontinue  dealing  in  moulding  sand  obtained 
within  the  county  except  as  agent  for  the  defendant,  is  not  without 
consideration  because  the  plaintiff  had  previously  executed  a  writing, 
which  acknowledged  the  receipt  by  him  of  a  specified  sum  as  pay- 
ment in  lull  of  all  demands,  and  contained  an  agreement,  in  considera- 
tion of  a  monthly  compensation,  to  render  to  defendant,  if  required, 
future  services  in  selling  moulding  sand,  and  not  to  allow  any  other 
person  to  us*?  his  name  in  the  purchase  or  sale  thereof;  inasmuch  as  plain- 
tiff's agreement  did  not  compel  him  to  cease  dealing  in  sand  for  his  own 
account,  but  the  oral  contract  did,  so  far  as  the  sand  specified  therein  is 
concerned,  thus  making  the  two  agreements  essentially  different;  especially 
in  a  case  where  there  is  evidence  that  the  former  contract  was  treated  by 
the  parties  as  at  an  end.     Wood  v.  Whiteli^ad  Brothers  Co.  545 

9.  When  not  in  Restraint  of  Trade.  Where  a  person,  who  is  engaged 
in  the  business  of  buying  and  selling  a  commodity,  but  with  neither 
a  business  plant  nor  stock,  enters  into  a  contract  with  a  corporation 
of  which  he  is  presumably  a  business  rival,  whereby  he  agrees  for  a 
certain  compensation  to  discontinue  his  business  and  to  turn  over  to  it 
all  orders  which  he  then  had  or  might  thereafter  receive  for  the  com- 
modity in  question,  the  effect  is  to  transfer  to  the  corporation  the  good 
will  or  custom  of  the  business  which  he  had  built  up.  and  to  cease  to  he 
its  competitor  to  the  extent  described,  and  the  contract  cannot  be  regarded 
as  in  restraint  of  trade  and,  therefore,  void  as  against  public  policy.    M, 

Construction  of  prospectus  offering  stock  for  subscription. 
See  Corporations,  6. 

Undisclosed  principal — evidence  —  parol  proof  to  vary  —  by  agent— 
notice  —  personal  liability. 

See  Principal  and  Agent,  1-4. 
Executory,  for  sale  of  land  — action  to  recover  sum  paid  on. 

See  Vendor  and  Purchaser,  1-8. 

To  furnish  water,  between  water  works  company  and  consumer,  when 
may  be  implied. 

See  Water  Works,  1. 

OOITTBACTOBS. 

Right  of  claimant  to  fund  retained  by  city  as  indemnity  for  damages 
caused  by  negligence  of. 

See  Municipal  Corporations,  1. 

Independent  —  when  municipality  not  liable  for  their  negligence. 
See  Municipal  Corporations,  5. 

COITTBIBXTTO&Y  NEGUGENCE. 

When  a  question  of  fact. 

Leicin  v.  Lehigh  Valley  R  B.  Co,  M7 

See  Negligence,  4,  5,  9. 

OONVEBSION. 

Refusal  to  deliver  bills  of  lading. 

See  Contract,  6. 
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OOSPOBATE  PBOPEBTY. 

Taxation  of — evidence  of  impairment  of  capital  stock. 
See  Tax,  7. 

OOBFOBATION& 

1.  Comtmction  of  Statutes  Bequiring  Stock  Corporations  to  File  Annual 
Reports,  Statutes  requiring  stock  corporations  to  file  annual  reports  with 
the  county  clerk  and  secretary  of  state  signed  by  a  majority  of  the  directors, 
and  **  venfled  by  the  oath  of  the  president  or  vice-president  and  treasurer 
or  secretary/*  and  providing  that  in  default  thereof  the  directors  shall  be 
severally  liable  for  the  debts  of  the  company,  are  highly  penal  and  should 
be  strictly  construed  in  favor  of  a  party  against  whom  the  penalty  is 
sought  to  be  enforced;  and  their  plain,  unambiguous  and  unequivocal 
language  requires  that  the  annual  report  shall  be  verified  by  the  presi- 
dent or  vice-president  and  also  by  the  secretary  or  treasurer,  and  a 
verification  by  the  president  alone  is  not  sufficient.  Maiihattan  Co,  v. 
Kaldenberg.  1 

2.  When  Annual  Report  of  Stock  Corporations  May  be  Made  by  Majority 
of  Directors  and  Verified  by  the  President  Alone.  Statutes  of  this  character 
do  not  require  impossibilities,  however,  and  where  the  offices  of  secre- 
tary and  treasurer  were  vacant  at  the  time  the  annual  report  was  made, 
and  the  directors  were  unable,  after  due  diligence,  and  without  any  neg- 
lect on  their  part,  to  fill  the  vacancies,  the  report  is  properly  signed  by 
a  majority  of  them,  and  verified  by  the  president  alone.  Id. 

8.  When  Verification  is  Sufficient.    Where  the  affidavit  of  verification 
attached  to  the  duplicate  report  filed  with  the  county  clerk  was  prop- 
erly signed  by  the  affiant,  the  fact  that  the  affidavit  filed  with  the  secretary 
of  state  was  not  so  signed  is  an  inadvertent  omission  and  the  verification  is 
ufficient.  Id. 

8 

4.  When  Resignation  of  Officer  is  Complete.  When  the  secretary  and 
treasurer  of  a  corporation  has  tendered  his  resignation  in  a  letter  which 
he  delivered  to  the  president,  to  take  e£Fect  immediately,  the  resignation  is 
complete  when  it  is  tendered  and  its  validity  is  not  dependent  upon  its 
acceptance  by  the  directors  or  upon  the  election  of  his  successor.  Id. 

5.  Fhilure  of  President  to  Add  to  Signature  Titles  of  Offices  Eeld  by  him 
de  Facto.  Wnen  the  president  of  a  corporation,  who,  at  the  time  he 
verified  the  report,  was  also  secretary  ana  treasurer  of  the  company  de 
facto  during  a  vacancy  in  such  offices,  verifies  the  report  as  presi- 
dent without  reference  to  the  other  offices  filled  by  him,  such  verifica- 
tion is  a  substantial  compliance  with  the  law,  notwithstanding  his  fail- 
ure to  add  to  his  signature  the  title  of  each  other  office  filled  by  him.    Id. 

6.  Contract  —  Construction  of  Prospectus  Offering  Stock  for  Subscrip- 
tion. A  prospectus  issued  by  a  firm  of  bankers  stating,  among  other 
things,  that  they  were  authorized,  but  by  whom  it  (fid  not  appear, 
to  offer  for  subscription  stock  of  an  English  corporation  consisting  of 
10,000  full  paid  and  non-assessable  shares  represented  by  trust  com- 
pany certificates  of  the  Central  Trust  Company  of  New  York  against 
which  certificates  a  like  number  of  preferred  shares  of  the  English  com- 

5 any  had  been  deposited,  dividends  payable  at  Central  Trust  Company, 
few  York,  and  which,  with  a  specified  exception,  comprises  all  stock 
held  in  this  country  for  sale;  that  trust  company  certificates  have  been 
issued  to  comply  with  the  requirements  of  this  market;  that  subscrip- 
tion lists  would  be  opened  by  the  bankers,  the  Central  Trust  Com- 
pany and  the  Bank  of  North  America,  from  whom  prospectuses  and 
blank  forms  of  application  can  be  obtained;  that  receipts  will  be  given 
for  all  payments  made  and  engraved  trust  company  certificates  issued  by 
the  Central  Trust  Company  will  be  delivered  as  soon  as  practicable  after 
the  making  of  the  final  payment  —  "Registrar  of  Certificates  Union  Trust 
Company,  New  York;  transfer  agents  Central  Trust  Company,   New 
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York,"  which  prospectus  was  issued  with  the  knowledge  of  the  Central 
Trust  Company,  allowed  to  remain  on  its  counters  for  distribution  and 
under  which  it  received  subscriptions  for  the  stock,  constitutes  it  a  deposi- 
tary of  the  shares  of  stock  in  the  English  corporation  so  deposited  with 
it,  and  offered  for  sale  by  the  hankers  for  an  undisclosed  owner,  against 
which  it  is  to  issue  certiticates  for  the  purpose  of  making  the  stock 
marketable  in  this  country  and  is  to  act  as  agent  for  the  transfer  of  the 
same  as  well  as  to  receive  applications  for  the  sale  of  the  stock.  McClure 
V.  Central  Trust  Co.  108 

7.  Trust  Company  Certifieates  Representing  Shares  of  Stock  in  F^/reign 
Co7'po7\ttion  —  Implied  Warranty  to  Deliver  Marketable  Slock  Free  fnym 
Lien.  A  trust  company  which,  acting  as  such  transfer  agent  in  con- 
sideration of  an  annuarsalary,  issues  under  such  prospectus  its  certifi- 
cate stating  that  there  has  been  deposited  with  it  in  trust  d  certain  num- 
ber of  shares  of  the  stock  of  the  English  corporation  and  providing  that 
such  shares,  together  with  a  deed  of  tmnsfer  thereof,  will  be  delivered 
to  the  person  to  whom  the  certificate  is  issued,  or  his  assigns,  on  the 
surrender  of  the  certiflcjite  and,  until  surrender,  all  dividends  collected 
upon  said  shares  by  it  will  be  paid  to  the  registered  holder  or  his  order, 
impliedly  agrees  to  deliver  to  one,  who  relying  upon  the  statements  set 
forth  in  the  prospectus,  was  induced  to  become  a  certificate  holder,  mar- 
ketable stock  free  from  lieu,  and  an  eflfective  deed  of  transfer  thereof.    Id. 

8.  Slock  Subject  to  Express  Lien  Created  by  Transferrer  and  Tftereby  Ren- 
deted  Valueless,  Not  a  Good  Delivery  under  Prospectus.  The  obligation  of 
the  certificate  is  not  discharged  by  the  delivery  or  tender  to  such  holder 
of  a  deed  of  transfer  sig>ued  by  the  person  in  whose  name  the  stock  stands 
on  the  books  of  the  corporation  "subject  to  the  several  conditions  on 
which  I  held  the  same  immediately  before  the  execution  hereof  and  the 
said  transferee  doth  hereby  agree  to  accept  and  tike  the  said  shares  sub- 
ject to  the  conditions  aforesaid"  accompanied  by  the  shares  of  stock 
therein  mentioned,  in  the  form  of  a  certificate  issued  by  the  English  cor- 
poration for  the  number  of  shares  required,  it  appearing  that  the  trans- 
ferrer had  created  an  express  lien  upon  the  shares  and  dividends  by 
pledging  them  to  two  directors  as  trustees  for  the  English  corpora- 
tion as  collateral  security  for  a  debt  owing  ^y  him  to  the  corporation 
and  had  charged  the  shares  with  its  payment  and  had  agreed  that  all 
dividends  payable  thereon  as  well  as  those  on  other  shares  registered  in 
his  name  should  be  applied  upon  his  indebteflness  and  it  also  appearing 
that  the  shares  were  issued  by  the  corporation  subject  in  express  terms 
to  its  articles  of  association  and  regulations  which  among  other  things  pro- 
vided that  the  company  should  have  a  first  nnd  paramount  lien  upon  the 
shares  registered  in  the  name  of  any  member  for  his  debts,  liabilities  and 
engagements  to  or  with  the  company  —  that  such  lien  should  extend  to  all 
dividends  decl.ired  on  such  shares  —  that  all  dividends  declareti  upon  any 
shares  might  be  retained  by  the  directora  and  applied  upon  any  lien  helS 
by  the  company  and  also  authorized  the  company  to  refuse  to  register 
transfers  of  stock  until  its  claims  against  the  transferrer  were  satisfied  — 
and  that  the  shares  were  valueless  by  reason  of  such  express  lien  —  where 
tlip  trust  company  knew  but  the  person  to  whom  it  issued  the  certificate 
did  not  know  although  he  made  no  inquiry  as  to  its  form  or  upon  any 
other  subject  that  the  shares  in  its  possession  were  issued  by  the  corpora- 
tion subject  in  express  terms  to  its  articles  of  association  and  that  the 
deed  of  transfer  was  subject  to  the  several  conditions  on  which  the  trans- 
ferrer held  the  shares  immediately  before  the  execution  thereof  and  also 
contained  a  covenant  on  the  part  of  the  transferee  to  accept  and  take  the 
said  shares  subject  to  the  conditions  aforesaid.  Id, 

9.  Ignorance  of  Trust  Company  as  to  Existence  of  lAen  will  not 
Reliere  it  from  Liability.  The  fact  that  the  trust  company  did  not 
know  at  the  time  the  certificate  holder  subscribed  for  his  stock  that  there 
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was  any  lien  upoa  the  shares  sought  to  be  delivered  and  did  not  discover 
it  until  long  afterwards,  will  not  relieve  it  from  liability  because,  under 
the  circumstances,  the  law  imputed  to  it  the  duty  of  inquiring  to  sec 
whether  there  was  anything  behind  the  conditions  appearing  on  the  faco 
of  the  papers  in  its  possession  which  would  make  the  shares  unmarketable 
before  it  undertook  to  place  them  upon  the  market  under  the  sanction  of 
its  name  and  the  confidence  invited  by  its  standing  and  it  is  chargeable 
with  noiicc  of  the  lieu,  since  a  proper  inquiry  at  the  proper  place  would 
have  disclosed  its  existence  and  would  have  protected  the  trust  company 
from  being  imposed  upon  itself  and  from  unintentionally  imposing  upon 
others.  /<f. 

10.  T/ie  Rule  of  Caveat  Emptor  no  Protection  to  Trust  Company  —  T/ie 
Doctrine  of  Implied  Warranty  as  an  Exception  to  Mule.  The  trust  company 
will  not  be  protected  from  liability  by  invoking  the  rule  of  caveat  emptor, 
since  from  the  nature  of  the  tmnsaction  and  the  relative  situation  and 
circumstances  of  the  parties  the  certificate  holder  paid  for  stock  not  of 
any  particular  market  value  but  unincumbered  stock,  of  the  same  value 
as  free  shares,  such  as  persons  of  ordinary  intelligence  would  understand 
was  meant  by  the  genen\l  description  of  stock  shares  the  owner  of  which, 
and  not  the  lienor,  would  be  entitled  to  the  dividends  thereon  and  which 
were  worth  as  much  as  any  other  share  of  the  s:imc  class,  and  in  the 
interest  of  commerce  and  to  enable  him  to  get  such  stock,  the  law  will 
impute  a  duty  to  the  trust  company  to  deliver  shares  of  that  description 
ana  not  merely  shares  lawfully  issued  in  proper  form,  with  genuine  sig- 
natures, regai-dless  of  whether  they  were  worth  less  owing  to  a  lien 
thereon  or  not.  The  authorities  upon  the  subject  of  implied  warranty 
as  an  exception  to  the  rule  of  caveat  emptor  collated  and  discussed.     Id. 

11.  Liability  of  Agent  to  Third  Person—  Undisclosed  Principal.  The 
trust  company  cannot  escape  liability  by  claiming  that  it  sold  as  agent, 
even  if  the  party  to  whom  it  issued*  the  certificate  knew  it  was  acting 
as  agent  for  some  one,  but  did  not  know  for  whom,  since  it  did  not  dis- 
close the  name  of  its  principal.  Id. 

12.  Compensation  of  Director  for  Services  Rendered  Outside  of  his  Official 
Duties.  The  president  and  director  of  a  corporation  who  renders  sen- 
ices  thereto  outside  of  his  ofl[lcial  duties,  upon  an  employment  of  the 
directors  upon  a  promise  of  compensation,  is  entitled  to  receive  the  value 
of  such  services  and  the  expenses  incurred  during  their  rendition,  although 
he  is  not  entitled  by  the  by-laws  to  any  salary  for  his  official  services  and 
there  is  no  express  resolution  of  the  board  of  directors  containing  an  agree- 
ment to  employ  and  to  compensate  him.  Bagley  v.  Carthaoe,  W.  cfc  ^'. 
H.  R.  R.  Co.  179 

Attachment  of  non-resident's  interest  in  stock  of  foreign  corporation 
pledged  to  a  resident  corporation. 
See  Attachment. 

Trust  mortgage  executed  by  foreign  —  validity  as  to  chattels  within  thi.s 
State. 

See  Conflict  of  Laws,  3. 

Approijriation  of  license  fees  to  private  —  grant  of  an  exclusive  privi- 
lege and  immunity. 

See  Constitutional  Law,  2,  3. 
Corporate  mail  addressed  to  individual  —  distribution  by  referee. 

See  Equity. 

OOBBOBOBATION. 

Of  evidence  of  detectives. 
See  Evidence.  10. 
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COSTS. 

When  awarded  by  Court  of  Appeals. 
See  Appeal,  9. 

OOXTNTEKCIiAIM. 

Promi89&ry  Note  — Individual  Banker — Usury.  In  an  action  by  an 
individual  banker  against  the  maker  and  indorser  of  a  promissory  note 
upon  which  they  claim  to  have  paid  usurious  interest,  the  same  rule  must 
apply  as  in  such  an  action  by  a  national  bank,  and  the  penalty  of  double 
the  sum  so  paid  imposed  by  the  General  Banking  Law  (L.  1892,  ch.  689. 
§  55)  cannot  be  enforced  by  the  defendants  by  way  of  counterclaim,  but 
can  only  be  recovered  in  a  penal  action  brought  for  that  purpose.  Capon - 
if/ri  V.  Altieri.  255 

OOUBT  OF  APPEALS. 

Presumption  by,  as  to  reversal  by  .\ppellate  Division. 
See  Appeal,  3. 

Findings,  when  conclusive  upon. 
See  Appeal,  8,  12,  13. 

Costs  awarded  by. 
See  Appeal,  9. 

Reversal  upon  the  law  and  the  facts,  not  reviewable  by. 
See  Appeal,  17. 

oonBT& 

1.  Supreme  Court  —  WJien  Order  Binding  on  Collateral  Attack  — 
W/ien  not.  An  order  by  the  Supreme  Court  removing  the  trustee 
appointed  b^  an  agreement  of  separation  between  husband  and  wife 
and  appointmg  another,  even  if  irregular,  is  binding  until  reversed  or  set 
aside  by  direct  attack,  if  the  court  had  jurisdiction  of  the  subject-matter 
of  the  controversy  and  of  the  parties  thereto;  but  if  the  court  had  no 
jurisdiction  of  the  subject-matter,  or  of  the  parties,  its  order  is  void  and 
may  be  attacked  collaterally.     Hughes  v.  Cuming,  91 

2.  Presumption  of  Jurisdiction  over  Parties,  It  will  be  presumed, 
in  favor  of  an  order  of  the  Supreme  Court,  that  jurisdiction  of  the 
parties  was  acquired  by  the  service  of  all  notices  actually  necessary, 
where  there  is  no  proof,  either  of  record  or  otherwise,  to  show  that  every 
step  essential  to  the  jurisdiction  of  the  parties  whs  not  duly  taken.        Id. 

3.  Jurisdiction  of  Subject-matter  —  Definition,  Jurisdiction  of  the  sub- 
ject-matter of  a  controversy  is  power  to  adjudge  concerning  the  general 
question  involved,  and  is  not  dependent  upon  the  state  of  facts  which 
may  appear  in  a  particular  case,  arising,  or  which  is  claimed  to  have 
arisen,  under  that  general  question.  It  is  the  power  to  act  upon  the  gen- 
eral or  abstract  question,  and  to  determine  and  adjudge  whether  the  par 
ticular  facts  presented  call  for  the  exercise  of  the  abstract  power.  Id. 

4.  Jurisdiction  of  Supreme  Court  to  Remove  Trustee  Appointed  by  Agree- 
ment of  Separation  between  Husband  and  Wife  and  to  Appoint  Another. 
The  Supreme  Court  has  no  jurisdicrtion,  without  the  consent  of  the 
husband  or  the  trustee,  to  remove  the  trustee  appointed  by  an  agree- 
ment of  sciparation  between  liusband  and  wife,  which  contained  a  cove- 
nant u:)on  the  part  of  tlie  trustee  to  indemnify  the  husband  against  lia- 
bility for  debts  contracted,  or  to  be  contracted,  by  the  wife,  and  to  apix}int 
another.  Neither  chapttT  18."5  of  the  Laws  of  1882  nor  section  92  of  cliap- 
ter  547  of  the  l^aws  of  181K)  applies  to  such  a  trust;  and  jurisdiction  in  such  a 
case  could  not  be  conferred  even  by  the  express  authority  of  a  statute  passed 
after  the  agreement  was  made,  since  a  compulsory  removal  would  impair 
the  oblii^ation  created  by  the  trustee's  covenant  to  indemnify  the  husband. 

Id. 
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5.  Municipal  Court  cfthe  dtp  of  New  York -^Jurisdiction  over  Non- 
resident  Natural  Persons  Having  Place  of  Business  in  the  City.  The 
Municipal  Ck>urt  of  the  city  of  New  York  obtains  jurisdiction  over  a 
non-resident  natural  person  having  a  place  of  business  in  the  city  by 
the  service  of  a  long  summons.    Routenberg  v.  Schweitzer.  175 

6.  Power  of  Legislature  to  Confer  Jurisdiction,  The  legislature  had 
power  to  confer  jurisdiction  upon  the  Municipal  Court  of  the  city  of 
Kew  York  in  actions  for  the  recovery  of  money  only  against  non-resident 
natural  persons  having  a  place  of  business  in  the  city.  Id. 

When  may  not  review  an  inequality  in   assessment  ~  limitation  on 
power  does  not  apply  to  certain  cases. 
See  New  Yobs  (City  of),  8. 

OOVENANTa 

Breach  of,  to  operate  electric  street  railroad. 
See  Contract,  2. 

CBEDIBILITY. 

Of  undisputed  testimony  of  claimant  against  estate  —  question  of,  for 
surrogate. 

See  Subrogates,  8. 

OBEDIT. 

Term  of  —  effect  of  provision  in  trust  mortgage  executed  by  foreign  cor- 
poration for  forced  extension  of  term  of. 

See  Conflict  of  Laws,  8. 
Instruction  as  to  waiver  of  right  to  disaffirm. 

See  Trial,  4. 
Options  of  buyer  in  case  of  fraud  inducing. 

See  Trial,  5. 

OBEDIT  ENTBY. 

In  depositor's  pass  book,  when  cannot  be  canceled. 
See  Banking. 

obuces. 

1 .  When  Interpretation  of  Language  a  Question  of  Fact.  Where  a  person . 
in  intrusting  a  package  to  another,  gives  directions  which  are  couched 
in  language  susceptible  of  two  interpretations,  it  is  a  question  of  fact 
which  one  was  intended.     People  v.  Van  Dueen.  83 

2.  Grand  Larceny —  Charge  Indefinite  as  to  Heal  Issue.  Upon  a  trial  for 
grand  larceny  by  a  bailee,  it  is  error  for  the  court  to  charge  the  jury  in 
such  a  manner  as  to  leave  it  under  the  impression  that  the  issue  is  one  of 
conversion  or  misconduct  as  bailee.  Id. 

8.  Murder.  The  evidence  upon  a  trial  for  murder  examined  and  held 
sufficient  to  convict  the  defendant  of  murder  in  the  first  degree.  People  v. 
Neufeld.  43 

4.  Evidence —  When  Absence  of  Direct  Proof  Goes  to  Weight,  not  Compe- 
tency of  Evidence.  Where  two  w^itnesses,  who  identified  the  defend- 
ant, charged  with  murder  in  tlie  first  degree,  testified  that  on  the  day 
of  the  murder  he  inquired  for  the  apartment  of  the  deceased,  and  that  he 
then  wore  a  dark  suit  of  clothes  which  was  the  color  of  a  suit  found  bv 
the  police  officers  in  his  room  after  the  murder,  it  is  not  error  to  admit 
in  evidence  the  suit  of  clothes  and  the  testimony  of  an  expert  that 
blood  stains  were  found  thereon,  since  it  was  for  the  jury  to  determine 
whether  the  defendant  wore  the  clothes  on  the  occasion  of  the  crime  or 


696  INDEX. 

OBIMES—  Continued, 

not,  and  the  absence  of  direct  proof  to  that  effect  went  to  the  weight  to 
be  accorded  by  the  jury  to  the  evidence,  not  to  its  competency.  Id. 

5.  Trial  —  Non-pr^vdidal  Ei-ror  in  Charge,  Where  a  verdict  of 
murder  in  the  first  degree  is  found  upon  adequate  circumstantial  evi- 
dence, after  a  full,  clear  and  fair  charge  which  states  correctly  all  the  law 
applicable  to  tho  case,  the  fact  that  certain  comments  open  to  criticism 
were  made,  in  the  charge  by  the  trial  judge,  upon  the  character  and  value 
of  circumstantial  evidence,  would  not  constitute  reversible  error,  even  if 
an  exception  had  been  taken  thereto.  Id. 

Slander  —  when  question  whether  words  import  a  crime  is  for  the 
jury. 

See  Slander. 

OBOSfl-EX  ATWTNATION. 

Admissibility  of  explanation  of  testimony  given. 

See  Evidence,  9. 
Of  expert  as  to  inconsistent  opinions. 
See  Evidence,  11. 

DAMAGES. 

Consequential  —  public  improvements. 
See  Municipal  Corporations,  3. 

DEBTOR  AND  CBEDITOB. 

Insufficient  new  promise  in  writing  to  pay  discharged  debt. 
See  Bankruptcy. 

DECISION. 

Of  Appellate  Division,  when  deemed  not  unanimous. 

See  Appeal,  1. 

Of  motion,  conclusive  as  to  matters  litigated. 
See  Motions  and  Orders. 

DECLABATION& 

By  mortgagee,  when  inadmissible  as  against  assignee. 

See  Evidence,  2. 

Upon  question  of  pedigree  —  admissibility  in  evidence  of  recitals  in 
deed  as. 

See  Evidence,  8. 

DECREE. 

Foreign,  of  divorce,  when  invalid. 

See  Divorce. 

DEED. 

Admissibility  in  evidence  of  recitals  in,  as  declarations  upon  question 
of  pedigree.  ^ 

See  Evidence,  8. 
Reservations  in,  not  for  the  benefit  of  strangers. 

See  Watercourses,  2. 

DEFINITIONS. 

•'Jurisdiction  of  subject-matter." 

See  Courts,  3. 
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DEMAND. 

Of  paymeDt  and  notice  of  protest  of  promissory  notes  indorsed  after 
matunty. 

See  Bills,  Notes  ajjd  Chbcks,  1-5. 

DBPOBITOR. 

When  credit  entry  in  pass  book  of.  cannot  be  canceled. 

See  Banking. 

DETECTIVES. 

Evidence  of — corroboration. 
5lw  Evidence,  10. 

DIBECTOBa 

When  annual  report  of  stock  corporations  may  be  made  by  majority  of, 
and  verified  by  the  president  alone. 

See  Corporations,  2. 

Compensation  of,  for  services  rendered  outside  of  official  duties. 
See  Corporations,  12. 

DISTBIBUnON. 

By  referee,  of  corporate  mail  addressed  to  individual. 
See  E<iUiTY. 

Of  proceeds  of  insurance  policy  held  as  collateral  security. 
iS^  Insurance,  8. 

DIVOBCE. 

When  Foreign  Decree  Invalid.  A  decree  of  divorce  granted  in  a  terri- 
tory of  the  United  States  against  a  resident  of  this  state,  without  personal 
service  of  process  upon  him  or  his  appearance  in  the  action,  is  invalid. 
Winston  v.  WinsUm.  558 

DOGa 

License  fees  are  public  moneys — appropriation  to  private  corporation 
—  grant  to  private  corporation  of  exclusive  privilege  to  harbor  and  keep 
dogs. 

See  Constitutional  Law,  2,  8. 

DUTCH  PATENTS. 

See  Watercourses,  1. 

ELECTBIC  BAILBOAD. 

Breach  of  covenant  to  operate. 
See  Contract,  2. 

ELEVATED  BAILBOAD. 

When  title  sufficient  to  suppoit  action  against,  for  injunction  and 
damages. 

See  Railroads,  6. 

Assessment  of  property  of  —  fee  damages  as  assets. 

See  Tax,  6. 

EMINENT  DOICAIN. 

Condemnation  of  water  rights  —  petition  —  filing  map  and  plan. 
See  Watercourses,  8-5. 

EMPLOYEES. 

Assistant  teachers  in  public  schools  in  New  York  city,  not  public  officers. 
See  Nbw  York  (City  of),  5. 
88 
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EMPLOYMENT. 

Risk  of. 

See  NEOLieENCE,  8,  6. 

EaUITY. 

Corporate  Mail  Addressed  to  TndividuaZ  —  IHstribution  hy  R^eree. 
Where  one  engaged  in  the  manufacture  and  sale  of  certain  proprietary 
medicines  sells  to  a  corporation  his  business  and  the  sole  and  ab80< 
lute  and  only  right  to  use  his  name  and  address,  viz.,  the  names, 
"Dr.  David  Kennedy  of  Rondout,  N.  Y.,  or  Dr.  D.  Kennedy,  Ron- 
dout,  N.  Y.,  in  connection  with  the  manufacture  of  proprietary  medi- 
cines," which  business  was  largely  carried  on  by  advertising  and  corre- 
spondence under  such  names,  the  purchaser  has  the  absolute  right  and 
property  in  such  names  and  addresses,  and  the  sole  right  to  use  the  same 
m  the  business;  and  where  it  subsequently  appears  that  the  seller  is  receiv- 
ing and  opening  letters  belonging  to  the  corporation,  addressed  in  the  forms 
aforesaid,  such  acts  are  properly  restrained  by  injunction;  but  the  par- 
ties by  their  contract  having  made  it  difficult  to  so  separate  the  letters  as 
to  give  each  his  or  its  own,  where  their  relations  are  so  unfriendly  that 
neither  should  be  allowed  to  receive  and  open  letters  of  a  conflaential 
character  intended  for  the  other,  a  referee  should  be  appointed  with  power 
to  receive,  open  and  read  all  letters  sent  to  such  names  and  addresses, 
and  to  make  prompt  distribution  of  the  same  according  to  their  true 
destination.    Dr,  David  Kennedy  Corpn,  v.  Kennedy.  358 

EBBOK. 

In  charge  on  trial  for  murder  —  non -prejudicial 

See  Crimes,  6. 

ESTATE. 

Claim  by  administrator  against  —  proof  required  to  establish  —  rieh*  of 
beneficiary  of,  to  enforce  demand  of,  before  settlement  —  presuiupuun 
that  executor  took  possession  of  property  belonging  to. 
See  ExECUTOBS  and  Adminibteatobb,  1-3. 

ESTOPPEL. 

Failure  to  assert  lien. 
See  Contract,  7. 

EVIDENCE. 

1.  Disclosures  by  PJiysictan -- Code  of  Civ,  Pro.  §§884,  886—  Watver. 
An  express  waiver  in  an  application  for  a  policy  of  life  insurance  of  the 
provisions  of  section  834  of  the  Code  of  Civil  Procedure,  made  by  the 
insured  after  the  amendment  in  1891  to  section  836,  providing  that  such 
waiver  could  be  made  only  upon  **the  trial  or  examination"  by  his  per- 
sonal representatives,  had  taken  effect,  is  ineffectual  to  permit  disclosures 
by  a  physician  of  information  which  he  acquired  in  attending  the  insured 
in  a  professional  capacity.    Eolden  v.  Metropolitan  Life  Ins.  Co.  13 

2.  Declarations  by  Mortgagee,  when  Inadmissible  as  against  Assignee. 
While  an  assignee  for  value  of  a  mortgage  takes  it  subject  to  the  equi- 
ties existing  between  the  orisrinal  parties,  they  must  be  established  by 
common-law  evidence,  and  declarations  of  the  assignor  made  prior  to 
the  assignment  are  inadmissible  against  the  assignee  to  establish  a  defense 
to  an  action  brought  by  him  to  foreclose  the  mortgage.  MerJde  v. 
Beidletnan.  21 

3.  Privileged  Communications —  Testimony  or  Certificate  of  Physician  as 
to  Cause  of  Death.  The  testimony  of  an  attending  physician,  who  has  no 
knowledge  on  the  subject  e.x('ei)t  such  as  he  acquired  in  his  professional 
capacity,  when  the  relation  of  physician  and  patient  existed,  and  also  his 
certificate  filed  with  a  city  board  of  health,  as  to  the  cause  of  death  of 
certain  relatives  of  the  insured,  are  inadmissible  under  section  834  of  the 
Code  of  Civil  Procedure,  in  an  action  upon  a  policy  of  life  insurance 
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defended  upon  the  ground  of  a  breach  of  warranty  that  such  relatives 

had  not  died  of  consumption.     Davis  v.  Supreme  Lodge  K.  of  H.  159 

4.  Section  834  of  tJie  Code  of  Civil  Procedure  not  Repealed  by  Section  1173  of 
the  Charter  of  the  City  of  New  York.  The  prohibition,  bv  section  834  of  the 
Code  of  Civil  Procedure,  of  the  statement  of  an  attending  physician  as  to 
knowledge  acquired  in  his  professional  capacity ,  asappli^  to  a  certificate, 
filed  hy  him  with  a  city  board  of  health,  stating  the  cause  of  his  patient's 
death,  is  not,  either  expressly  or  impliedly,  repealed  by  section  1172  of  the 
charter  of  the  city  of  New  York  (L.  1897,  ch.  378),  providing,  amone  other 
things,  that  copies  of  records  of  the  proceedings  of  the  board  of  health,  of 
its  rules,  regulations,  ordinances,  by-laws  and  books  and  papers  constitut- 
ing part  of  its  archives,  when  authenticated  by  its  secretary,  shall  be 
presumptive  evidence,  and  the  authentication  taken  as  presumptively 
correct  m  any  court  of  justice  or  judicial  proceedings,  when  they  may  be 
relevant  to  the  point  or  matter  in  controversy,  of  the  facts,  statements  and 
recitals  therein  contained.  Id. 

5.  Admissibility  of  Books  of  Bank  in  Action  against  Sureties  on  Cashier's 
Bond.  In  an  action  bv  a  bank,  against  the  sureties  upon  the  bond  of  its 
former  cashier,  the  books  of  the  bank  and  computations  made  therefrom  are 
inadmissible  in  evidence  against  such  sureties,  where  there  is  no  proof 
that  the  entries  relied  upon  were  made  by  the  cashier  after  the  execution 
of  the  bond,  or  as  to  who  made  them,  or  that  the  persons  making  them 
were  dead  or  without  the  jurisdiction  of  the  court,  or  that  they  were 
made  in  the  usual  course  of  business  in  acconlance  with  a  uniform  practice 
to  make  them  when  and  precisely  as  the  transactions  occurred.  State 
Bank  of  Pike  v.  Brown.  216 

6.  Destruction  of  Property  by  Fire  Caused  by  Sparks  from  Locomotive  — 
Erroneous  Exclusion  of  Testimony  TemUng  to  Establish  Negligence.  Upon 
the  trial  of  an  action  against  a  railroad  company  to  recover  damages  for 
the  destruction  of  a  warehouse  and  its  contents  by  fire,  alleged  to  have 
been  caused  by  the  negligent  operation  of  defendant's  locomotive,  where 
the  evidence  is  sufficient  to  justify  a  finding  that  the  fire  was  caused  by 
the  emission  of  sparks  from  the  locomotive,  the  exclusion  of  an  inquiry 
of  two  locomotive  engineers,  competent  to  testify  to  facts  within  their 
observation  and  experience,  as  to  whether  a  locomotive  in  proper  repair 
and  condition  would  have  emitted  sparks  as  large  as  those  shown  to  have 
been  thrown  out  by  the  locomotive  which  caused  the  fire,  is  reversible 
error.     Peck  v.  N.  T.  C.  dt  IL  R.  R.  R.  Co.  347 

7.  Pedigree  an  Exception  to  Rule  Excluding  Hearsay  Evidence.  Pedigree 
is  the  history  of  family  descent,  which  is  transmitted  from  one  generation 
to  another  by  both  oral  and  written  declarations,  and  unless  proved  by 
hearsay  evidence  it  cannot  in  most  instances  be  proved  at  all.  Hence, 
declarations  of  deceased  members  of  a  family,  made  ante  litem  motam, 
are  received  to  prove  family  relationship,  including  marriages,  births  and 
deaths,  and  the  facts  necessarily  resulting  from  those  events.  Before 
they  can  be  received,  however,  as  evidence  of  pedigree,  it  must  appear 
that  the  person  making  them  was  a  member  of  the  family  and  that  he  is 
dead,  incompetent  or  beyond  the  jurisdiction  of  the  court.  Young  v. 
Shulenberg.  385 

8.  Admissibility  of  Recitals  in  Deed  as  Declarations  upon  Question  of 
Pedigree  —  Prelitiiinary  Proof —  Presumptioj\s.  In  an  action  oi  trespass, 
upon  forest  lands  that  had  never  been  so  inclosed,  cultivated  or  used 
as  to  constitute  an  adverse  possession,  against  one  who  makes  no  claim 
of  right  to  enter  thereon  and  cut,  trees  therefrom,  but  puts  at  issue  the 
entry  by  himself  as  well  as  the  title  of  the  plaintiff,  in  the  absence  of 
rebutting  evidence,  it  is  sufficiently  shown  that  a  grantor  in  one  of  the 
deeds  constituting  the  chain  of  title,  dated  in  1817  and  acknowledged  in 
1818,  was  a  member  of  the  family,  to  render  her  recital  therein  that  one 
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died  intestate  and  seized  of  the  premises,  leaving  her  and  her  co-grantors 
as  his  widow  and  heirs  at  law,  admissihle  in  evidence  as  declarations  on 
the  question  of  pedigree,  when  the  family  name  of  the  intestate  and 
grantor  is  identical,  the  deed  was  duly  acknowledged  before  the  United 
States  minister  in  London  eighty  years  prior  to  the  trial,  and  the  last 
grantee  had  custody  of  the  deeas  showing  title  in  such  intestate  by  con- 
veyances running  back  to  and  including  the  original  patent,  especially 
when  no  adver.se  claim  had  ever  been  made  to  the  land;  in  such  a  case  it 
will  be  presumed  that  the  grantor  if  living  at  the  time  of  fhe  trial  is 
beyond  the  jurisdiction  of  the  court,  or  owing  to  the  long  lapse  of  time 
that  she  is  dead.  Id. 

9.  Admisgibility  of  Explanation  of  Testimony  Gioen  on  Cron^ezamination. 
Where  the  testimony  of  an  important  witness  for  the  plaintiff  tends  tn 
show  that  defendant  did  not  have  an  honest  and  just  defense  because 
through  its  representative  it  had  attempted  to  bribe  him  to  leave  the 
state  until  after  the  trial,  and  such  representative  denying  the  charge  has 
admitted  both  on  his  direct  and  cross-examination  b}*^  the  plaintiff,  in 
which  an  attempt  was  made  to  elicit  facts  showing  the  bribery,  that  he  had 
appointed  an  interview  with  the  witness  and  had  an  ** object  in  view**  in 
so  doing,  the  exclusion  on  redirect  examination  of  his  explanation  as  to 
what  the  object  was  is  reversible  error.     Chray  v.  Metr.  St.  By.  Co.       457 

10.  Cf  Detectives  —  Corroboration.  The  rule  that  evidence  of  detectives 
or  of  persons  of  so  wholly  debased  a  character  as  are  prostitutes  should 
receive  some  corroboration  in  oi-der  to  command  judicial  confidence,  is  a 
rule  for  the  guidance  of  judicial  conscience,  not  a  rule  of  evidence,  and 
however  such  evidence  may  be  criticized  with  respect  to  its  character  or 
weight,  if  it  is  such  as  to  support  the  conclusions  of  the  trial  judge  or 
referee,  and  the  judgment  recovered  is  subsequently  affirmed  upon 
review  by  the  Appellate  Division,  the  controversy  will  be  decmwl  clc«ed 
in  the  Court  of  Appeals.     Winston  v.  Winston,  553 

1 1 .  Cross-examination  of  Expert  as  to  Inconsistent  Opinions.  In  an  action 
for  damages  against  an  elevated  railroad,  where  an  expert  upon  cross-exami- 
nation has  testified  that  the  value  of  the  premises  in  question  is  the  same  as 
that  of  premises  upon  the  opposite  corner,  it  is  legitimate  cross-examination 
to  call  for  an  explanation  as  to  an  apparent  inconsistency  between  that  opin- 
ion and  one  expressed  by  him  upon  the  trial  of  an  action  to  recover 
damages  to  such  corner.     Levin  v.  J!i.  Y.  El.  E.  R.  Co,  572 

12.  When  Inquiry  upon  Direct  Examination  Raises  no  Collateral  Issties 
as  to  Separate  Parcels  of  Property.  An  inquiry  upon  direct  examina- 
tion, calling  for  the  opinion  of  an  expert  as  to  the  general  course  of 
values  of  what  has  been  shown  to  be  a  certaifi  class  of  real  property  in 
the  vicinity,  is  not  v.ithin  the  rule  prohibiting  a  procedure  of  proof 
wherein  collateral  issues  are  raised  as  to  separate  parcels  of  property.   Id. 

13.  Admissibility  of  Expert  Opinion  as  to  Safety  of  Working  Place  and 
Metliods  of  Insuring  its  Safety.  In  an  action  for  negligence  the  opinion  of 
a  competent  expert,  based  upon  the  facts  and  the  disclosure  of  the  whole 
situation,  that  the  method  of  constructing  a  cut  for  the  purpose  of  under 
pinning  or  supporting  the  foundation  of  a  stack  was  improper,  and 
his  opinion  tis  to  the  proper  method  which  should  have  been  adopted 
so  as  to  render  it  safe  for  persons  ^vorking  therein,  are  admissible  in 
evidence  upon  the  issue  as  to  whether  the  defendants  had  met  the  situa- 
tion with  reasonable  prudence  and  care.     F\nn  v.  Casttidy,  584 

When  absence  of  direct  proof  goes  to  weight,  not  competency  of,  on 
trial  for  murder. 

See  Crimes,  3. 

Parol  proof  to  vary  contract. 

See  Principal  and  Agent,  %, 
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Undisputed  testimony  of  claimant  against  estate  —  question  of  credi- 
bility for  surrogate. 

See  Surrogates,  3. 

Of  impairment  of  capital  stock  —  taxation  of  corporate  property. 
See  Tax.  7. 

When  finding,  whether  of  fact  or  of  law,  is  erroneous. 
See  Vendor  and  Purchaser,  4. 

Constituting  admission  of  invalidity  of  title  —  admissibility  of. 
See  Vendor  and  Purchaser,  5. 

EXCISE. 

1.  Liquor  Tax  Law  —  Revocation  of  Certificate  upon  Orownd  of  Faltw 
Statetnent  as  to  Continuous  Occupation  of  Premises,  In  an  applittition  for 
a  certificate  under  the  Liquor  Tax  Law  (L.  1896,  ch.  112.  as  amd.)  for  the 
traffic  in  liquors  upon  premises  situated  in  a  church  and  residential  dis- 
trict within  the  limits  prescribed  bv  the  law,  where  the  premises  were 
used  for  such  trafiic  at  the  time  of  its  -^m;^  .ment,  it  is  not  necessary  to 
state  that  the^^  were  occupied  continuously  for  such  traffic  from  that  time 
to  the  date  of  the  application,  and  a  statement  therein  to  that  effect,  even 
if  untrue,  affords  no  reason  for  the  revocation  of  the  certificate  upon  the 
ground  of  a  false  statement  in  the  application.     Matter  of  Hawkins.      188 

2.  Abandonment  or  I^on-user  of  Pniilepe.  It  seems,  that  the  privilege 
conferred  by  the  statute  which  secures  to  the  property  owner  a  right  to  a 
certificate,  without  consents,  may  be  lost  by  abandonment  or  non-user, 
when  the  facts  or  circumstances  are  such  as  to  justify  the  conclusion  that 
the  owner  intended  to  discontinue  the  liquor  trafllc  at  the  place.  Id. 

EZECUTOBS  AND  ADMIKIBTBATOBa 

1.  Claim  by  Administrator  against  Eitate — Proof  Required  to  Estab- 
lish Same.  Public  policy  requires  that  an  administrator's  claim  against 
the  estate  of  his  intestate  be  established  by  very  satisfactory  evidence, 
and  it  is  the  plain  duty  of  the  surrogate,  in  the  absence  of  such  proof, 
to  rejecrt  it.     Matter  of  MarceUus.  70 

2,  Right  of  Bii/iefuiiary  of  Estate  to  Enforce  Demand  of  Estate  before 
Settlement,  One  who  will  ultimately  be  the  beneficiary  of  a  residuary 
estate  cannot  recover  upon  a  demand  belonging  to  the  estate  and  which, 
together  with  the  other  property,  is  required  by  the  decedent's  will 
to  be  first  devoted  to  the  payment  of  herdebtsand  general  legacies,  before 
such  debts  and  legacies  are  paid  ami  the  estate  settled  by  the  executor  or 
by  an  administrator  to  be  thereafter  appointed  to  administer  upon  the 
property  remaining  in  the  executor's  hands  at  the  time  of  his  death.      Id. 

8.  Presumption  tfuit  Executoi'  took  Possession  of  Property  Belonging 
to  Estate.  Upon  an  application  for  the  allowance  of  a  claim  against  a 
decedent's  estate  based  upon  the  contention  that  certain  money  belong- 
ing to  the  estate  of  a  testatrix,  which  was  in  decedent's  po.<3session 
immediately  after  the  testatrix's  death,  remained  in  his  possession  at  the 
time  of  his  own  death,  it  will  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  executor  of  the  testatrix,  who  qualified  after  the  testa- 
trix's death  but  b3fore  the  decedent's  death,  discharged  his  duty  by  taking 
possession  of  such  money,  especially  where  it  appears  that  he  took  posses- 
sion of  a  mortgage  belonging  to  the  testatrix's  estate  that  was  likewise  in 
the  possession  of  tiie  decedent  Id. 

Jurisdiction  of  surrogate  to  entertain  application  by  administrator  for 
allowance  of  his  own  claim. 
See  Surrogates,  1, 
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Cross-examination  of,  as  to  inconsistent  opinions. 
8e6  Evidence,  11. 

Admissibility  of  opinion  of,  as  to  safety  of  working  place  and  methods 
of  insuring  its  safety. 

See  Evidence,  13. 

EXPLANATION. 

Of  testimony  given  on  cross-examination  —  admissibility  of. 
See  Evidence,  9. 

EXTENSION  OF  TIICE. 

Of    payment  of   bond  and  mortgage,   when    guarantors    discharged 
thereby. 

See  Guaranty. 

FALSE  REPRESENT ATIONa 

To  one  of  two  parties  acting  in  unison —  when  action  by  both  to  rescind 
sale  based  thereon  will  be  sustained. 
See  Parties. 

FALSE  STATEMENT& 

In  application  for  liquor  tax  certificate  —  revocation  of  certificate. 
See  Excise,  1. 

In  notice  of  lien  —  effect  of,  when  willful  and  intentionaL 
See  Mechanic's  Lien,  4. 

FARE. 

Special  act  authorizing  extension  of  railroad  and  embracing  regulation 
as  to  rate  of. 

See  Constitutional  Law,  1. 
Special  statutory  provision  as  to,  property  right. 
See  Railroads,  4. 


Contingent  —  effect  of  order  substituting  attorneys  as  %  former  adjudi- 
cation of  right  of  attorneys  of  record  to. 

See  Attorney  and  Client,  1. 

FEE  DAMAaES. 

As  assets  —  assessment  of  property  of  elevated  railway  companies. 

See  Tax,  6. 

FILINa. 

Map  and  plan  —  condemnation  of  water  righta 

See  Watercourses,  4,  5. 

FINAL  JTTDaMENT. 

Entered  upon  decision  of  Appellate  Division. 

See  Appeal,  7. 

FINAL  ORDER. 

In  a  special  proceeding  —  when  order  setting  aside  assessment  for  local 
improvement  is. 

See  Appeal,  2. 
Order  condemning  water  rights. 

See  Appeal,  7. 
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When  conclusive  upon  the  Court  of  Appeals. 

Bee  Appeal,  8, 12. 

Of  value,  question  of  fact. 
See  Appeal,  18. 

When  erroneous,  whether  of  fact  or  of  law. 
See  Vendor  and  Purchaser,  4. 

FINBINGHS  OF  FACT. 

By  Special  Term  at  variance  with  referee's  findings. 
iSbtf  Appeal,  10. 

FIBE. 

Destruction  of  property  by,  caused  by  sparks  from  locomotive. 
See  Evidence,  6. 

FIBB  INSITBANOE. 

When  agent  chargeable  with  notice  of  incumbrance — waiver. 
See  Insurance,  6. 

F0BECL0ST7BE. 

When  action  of,  is  barred. 
See  Limitation  op  Actions. 

FOBEiaN  OOBPOBATION& 

Attachment  of  non-residents'  interest  in  stock  of,  pledged  to  a  resident 
corporation. 

See  Attachment. 

Trust  mortgage  executed  by  —  validity  as  to  chattels  within  this  state. 
See  Conflict  op  Laws,  8. 

FOBEiaN  DECBEE. 

Of  divorce,  when  invalid. 
See  DnroRCB. 

FOBM. 

Of  order  of  reversal  by  Appellate  Division. 
See  Appeal,  5. 

FOBMEB  AD  JT7DICATI0N. 

Effect  of  order  substituting  attorneys — right  of  attorneys  of  record  to 
contingent  fee. 

See  Attorkey  and  Client,  1. 

FBAtTD. 

Actual,  when  instrument  valid  on  face  may  be  attacked  for. 
See  Conflict  of  Laws,  4. 

Mortgage  —  constructive  notice. 
See  Mortgage. 

FBAUDS  (STATUTE  OF). 
Part  performance  of  contract  void  under. 
See  Contract,  4. 

FBAtTDULENT  CONVETANCEa 

Necessity  of  pleading  provisions  relating  to. 

iS(^  Pleading,  1. 
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Retained  by  city  as  indemnity  for  damages  caused  by  contractors*  neg- 
ligence —  right  of  claimant  to. 

See  Municipal  Cokporations,  1. 

GOODS. 

Construction  of  provision  in  contract  as  to  shipment  of. 
See  Contract,  8 

GBJIND  LABCENY. 

Charge  indefinite  as  to  real  issue,  on  trial  for 
See  Crimes,  2. 

GUABANTY. 

Of  Payment  of  Bond  and  Mortgage  —  When  Extension  of  Time  of  Pay* 
merit  Discfiarges  Guarantors.  While  an  extension  of  time  for  the  pay- 
ment of  a  mortgage  debt,  given  to  grantees  of  the  mortgaged  premises 
who  were  not  personally  liable  therefor,  discharges  the  mortgagor  from 
his  obligation  only  to  the  extent  of  the  value  of  the  land,  the  same  rule  is 
not  applicable  to  the  guarantors  of  the  pa}' men t  of  a  bond  and  mortgage 
in  a  case  where  the  mortgage  contained  a  covenant  to  pay  the  debt  and  is 
treated  as  a  part  of  the  security,  the  payment  of  which  is  guaranteed,  and 
in  which  the  terms  and  conditions  of  the  mortgage  must  be  held  to  be 
essential  elements  of  the  contract  of  guaranty  equally  with  the  terms 
and  conditions  of  the  bond;  and  where  the  mortgagee  modified  the  mort- 
gage so  as  to  make  it  payable  three  years  later,  the  extension  constitutes 
such  a  material  alteration  of  the  contract  of  guaranty  as  will  wholly  dis- 
charge the  guarantors  from  liability.    jL/itisdel  v.  Williamson.  372 

HEABSAY. 

Evidence  —  pedigree  an  exception  to  rule  excluding. 
See  Evidence,  7. 

HUM  AKE  SOCIETIEa 

Appropriation  of  license  fees  to  —  grant  to,  of  an  exclusive  privilege 
and  immunity. 

See  Constitutional  Law,  2,  3. 

HTTSBAND  AND  "WIFE. 

Trustee  appointed  by  agreement  of  separation  between — jurisdiction 
of  Supreme  Court  to  remove  and  appoint  another. 
See  Courts,  4. 

Sufficiency  of  complaint  in  action  for  necessaries  furnished  wife. 
See  Pleading,  8. 

IMPLTEp  CONTBACT. 

To  furnish  water  —  between  water  works  company  and  consumer. 
See  Water  Works,  1.  . 

IMPLIED  WABBANTY. 

Doctrine  of,  as  exception  to  rule  of  caveat  emptor. 

See  Corporations,  10. 

IMPBOVEMENTS. 

Consent  of  owner  of  real  property  to. 

See  Mechanic's  Lien,  2. 

INCOMPETENCY. 

Of  beneficiary  —  construction  of  provision  of  will  continuing  trust  In 
case  of. 

See  Will,  3. 
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INDEMNITY. 

For  damages  caused  by  contractor's  negligence — right  of  claimant  to 
fund  retailed  by  city  as. 

See  Municipal  Corporations,  1. 

INDORSEMENT. 

Of  promissory  notes  after  maturity  —  demand  of  payment  and  notice  of 
protest. 

See  Bills,  Notes  and  Checks,  1-5. 

INFANTS. 

Sufficiency  of  complaint  in  action  for  necessaries  furnished. 

See  iPLEADING,  2. 

INJUNCTION. 

To  restrain  water  works  company  from  cutting  oflf  supply  of  water 
from  consumers. 

See  Water  Works,  2. 

INSXTBANCE. 

1.  Interpleader,  One  who  assists  in  procuring  an  order  of  inter- 
pleader  and  consents  that  upon  payment  into  ccurt  of  the  fund  in  con- 
troversy he  be  substituted  as  defendant  cannot  raise  the  question 
whether  the  original  defendant  could  have  maintained  an  action  of  strict 
interpleader.    Hirsch  v.  Mayer,  236 

2.  Substituted  Defendant.  A  party  to  whom  an  insurance  policy  has 
been  assigned  as  collateral  security,  and  who,  in  an  action  thereon, 
consents,  upon  payment  of  the  fund  into  court,  to  be  substituted  as 
defendant  in  place  of  the  insurance  society,  cannot,  in  such  equitable 
action,  avail  himself  of  the  objection  that,  since  he  had  the  legal  title  to 
the  policy,  the  plaintiffs  could  not  have  recovered  against  the  insur- 
ance society,  or  that  in  an  action  at  law  he  might  have  recovered  the  full, 
amount  of  the  policy  from  the  society.  Id. 

3.  Poliq/  as  Collateral  Security  —  Distribution  of  Proceeds,  A  mort- 
gagee, substituted  by  an  order  of  interpleader  as  defendant  in  an  action 
against  a  life  insurance  society  upon  a  policy  which  has  been  assigned 
to  him  as  collateral  security,  is  not  entitled  to  payment  from  the  lund 
of  a  deficiency  judgment  recovered  against  the  beneficiary,  where,  in 
consideration  of  the  withdrawal  of  the  answer  interposed  by  the  bene- 
ficiary in  the  foreclosure  suit,  the  mortgagee  had  agreed  to  release  the 
policy  from  liability  for  the  mortgage  mdebtedness  and  to  thenceforth 
hold  It  only  as  security  for  premiums  paid.  Id, 

4.  Failure  to  Eedeem,  The  assignee  of  an  insurance  policy,  who  holds 
it  as  collateral  security  for  premiums  paid  and  under  an  agreement  to 
reassign  it  upon  repayment  of  the  premiums  ativanced,  is  not  entitled 
to  the  whole  fund,  where  redemption  was  not  made,  in  the  absence  of  a 
provision  for  the  forfeiture  of  the  beneficiary's  rights  in  case  of  failure 
to  redeem.  Id, 

5.  Eedemption  Agreement  —  Effect  upon  Beneficiary's  Bights.  An  agree- 
ment that,  upon  repayment  of  premiums  advanced,  the  assignee  of  an 
insurance  policy  will  reassign  it  to  the  insured  or  his  legal  representa- 
tives does  not  transfer  the  beneficiary's  title  to  the  proceeds  of  the  policy, 
where  reassignment  was  not  made  and  the  term  **  legal  representatives  " 
manifestly  intended  whoever  should  be  the  beneficiary  in  case  of  the  death 
of  the  insured.  Id, 

6.  Fire  Insurance — When  Agent  ChargeaMe  with  Notice  of  Incumbrance 
— Waiver,  Where,  upon  an  application  for  a  fire  insurance  policy  upon 
property  coverai  by  a  chattel  mortgage,  a  representative  of  the  plain- 
tiff disclaimed  any  knowledge  of  claims  against  the  property,  but  stated 
that  if  there  were  any  defendant's  agent  could  ascertain  by  inquiry  of 

89 
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the  plaintiff,  which  the  agent  voluntarily  agreed  to  do,  but  failed  to 
do,  that  the  policy  is  subsequently  issued  with  no  reference  to  the 
chattel  mortgage  indorsed  thereon  or  added  thereto  as  required  by  one  of 
its  conditions,  is  no  defense  to  an  action  upon  it  for  a  loss,  since  \.'hile  the 
agent  was  ignorant  of  the  existence  of  the  incumbrance,  under  the  circum- 
stances he  was  chargeable  with  knowledge  of  it,  and,  having  L:::ned  the 
policy,  it  was  a  waiver  of  the  condition  requiring  the  indorsement,  and 
the  defendant  is  bound  thereby.     Skinner  v.  Norman.  565 

7.  Benefit  Insurance — Fund  Paid  to  Beneficiary  ^  not  Exempt  from  Attach- 
ment for  Jiis  Debts.  Section  238  of  the  insurance  Law,  providing  that 
"  All  money  or  other  benefit,  charity,  relief  or  aid  to  be  paid,  provided  or 
rendered  by  any  such  society,  order  or  association,  whether  voluntary  or 
incorporated  under  this  article  or  any  other  law,  shall  not  be  liable  to  be 
seized,  taken  or  appropriated  by  any  legal  or  equitable  process,  to  pay 
any  debt  or  liability  of  a  meml)er,  benenciary  or  beneficiaries  of  a  mem- 
ber," does  not  include  the  case  of  money  after  it  has  been  actually  paid 
over  and  received  by  the  beneficiary,  and,  therefore,  a  security  repre- 
senting a  part  of  such  money  is  liable  to  an  attachment  for  a  debt  of  the 
beneficiary.    BuU  v.  Case.  578 

When  claim  of  a  breach  of  warranty  cannot  be  sustained.  Holden  v. 
Metropolitan  Life  Ins.  Co.  647 

INTEBPLEADER. 

Substituted  defendant. 
See  Insurance,  1,  3. 

INTERPRETATION. 

Of  language,  when  a  question  of  fact. 
See  Crimes,  1. 

JXTDGMENT. 

1.  Bes  Adjudieata.  Where  a  court  has  jurisdiction  of  the  parties  and 
of  the  subject-matter  of  the  controversy,  a  prior  judgment,  wheUier 
rendered  in  an  action  at  law  or  in  equity,  concludes  them  upon  the 
material  issues  and  is  conclusive  as  to  all  facts  comprehended  within  the 
issues  submitted  which  were  relevant  and  material  and  which  were  so 
related  to  the  issues  that  their  determination  was  necessarily  involved. 
Young  v.  Farwell.  341 

2.  Former  Judgment  in  Action  for  Accounting,  when  Conclusive  against 
Subsequent  Action  upon  a  Quantum  Meruit.  A  judgment  a^inst  the 
plaintiff  in  an  action  for  an  accounting,  in  which  the  complaint  alleged 
an  agreement  by  the  defendants  to  give  him,  **in  addition  to  the  same 
salary  that  he  had  theretofore  been  paid,  a  certain  interest  in  the 
profits,"  to  the  extent  of  an  equal  division  thereof,  which  judgment 
determined  that  there  was  an  express  contract  between  the  parties  that 
he  was  to  receive  a  stipulated  salary,  but  that  there  was  no  contract  to 
pay  compensation  beyond  that,  is  conclusive  against  his  right  to  recover 
the  value  of  his  services  in  a  subsequent  action  on  a  quantum  meruit.  Id. 

8.  Non-applicdMlity  of  Theory  of  '•  Unjust  Enrichment."  The  theory 
of  "unjust  enrichment"  has  no  application  to  such  a  case,  inasmuch 
as  that  depends  for  its  application  upon  the  failure  of  the  plaintiff  to 
prove  any  contract,  or  to  hold  the  defendants  to  a  liability  for  the  benefits 
which  they  have  received  under  a  contract  which  is  invalid  at  law.       Id. 

Entered  upon  decision  of  Appellate  Division,  when  final. 
See  Appeal,  7. 

JXTDGICENT  ABSOLTTTE. 

Upon  reversal. 
See  Appeal,  4. 
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JUDICIAL  0OMIT7. 

Ed  forcemeat  within  state  of  instrument  valid  under  lex  domieilii. 

See  Conflict  op  Laws,  1-8. 

JTJBISDICnON. 

Over  parties,  presumption  of. 

See  Courts.  2. 

Of  subject-matter  —  definition. 
See  Courts,  8. 

Of  Supreme  Court  to  remove  trustee  appointed  by  agreement  of  separa- 
tion between  husband  and  wife  and  to  appoint  another. 

See  Courts,  4. 

Of  Municipal  Court  of  the  city  of  New  York  over  non-resident  natural 
persons  having  place  of  business  in  city  —  power  of  legislature  to  confer. 

See  Courts,  5,  6. 
Of  board  of  railroad  commissioners. 

See  Railroads,  5. 

Of  surrogate  to  entertain  application  by  administrator  for  allowance 
of  his  own  claim. 

See  Surrogates,  1. 

JXTBY. 

Erroneous  instruction  to,  as  to  negligence  of  parents. 
See  Negligence,  1. 

LAin). 

When  purchaser  entitled  to  recover  sum  paid  on  contract  for  sale  of — 
action  to  recover  sum  paid  on  executory  contract  for  sale  of. 

See  Vendor  and  Purchaser,  1-8. 

ULNatJAaE. 

When  interpretation  of,  a  question  of  fact. 
See  Crimes,  1. 

LABOENT. 

Grand  —  charge  indefinite  as  to  real  issue  on  trial  for. 
See  Crimes,  2. 

liEGISLATTTBE. 

Power  of,  to  confer  jurisdiction  on  Municipal  Court  of  the  dty  of  New 
York. 

See  Courts,  6. 
LEXDOMICILn. 
Comity  —  enforcement  within  state  of  instrument  valid  under. 
See  Conflict  of  Laws,  1-8. 

IJCBNSE  FEES. 

Are  public  moneys  —  appropriation  to  private  corporation. 

See  Constitutional  Law,  2. 

UEK. 

Of  commission  merchants  —  failure  to  assert  —  estoppel. 

See  Contract,  7. 

Implied  warranty  of  trust  company  issuing  certificates  representing 
shares  of  stock  in  foreign  corporation  to  deliver  stock  free  from. 

See  Corporations,  7-11. 
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Mechaoic's — statements  in  notice  of — consent  of  owner  to  improve- 
ments — rights  of  sureties  upon  bond  given  to  discharge  it. 

See  Mechanic's  Lien,  1-4. 

UMITATION  OF  ACTIONa 

WTien  Acticr.  of  Foi^edosure  is  Barred,  Where  the  mortgagor  has  made 
no  payments  on  a  mortgage  debt  for  twenty  years,  payments  thereon 
by  grantees  of  a  portion  of  the  premises  who  have  assumed  the  debt,  do 
not  arrest  the  operation  of  the  Statute  of  Limitations  in  flavor  of  the 
grantee  of  another  parcel  thereof,  who  has  not  assumed  the  payment  of 
the  mortgage  debt,  and  has  neither  made  nor  authorized  any  payments 
thereon  within  that  time,  and  an  action  to  foreclose  the  mortgage  as 
against  him  is  barred.    Mack  v.  Anderson.  5>29 

LiatJOB  TAX  LAW. 

Revocation  of  certificate  upon  ground  of  false  statement  in  application 
^-abandonment  or  non-user  of  privilege  under. 

See  Excise,  1,  2. 

IX>CAIi  IMPBO VEMENT. 

Where  order  setting  aside  assessment  for,  is  a  final  order  in  a  special 
proceeding. 

See  Appeal,  2. 

Assessment  for — rights  of  property  owners. 
See  New  York  (City  of),  1. 

LOCOMOTIVES. 

Destruction  of  property  by  fire  caused  by  sparks  from. 
See  Evidence,  6. 

MAIL. 

Of  corporation,  addressed  to  individual — distribution  by  referee. 

See  Equity. 

MAP  AND  PLAN. 

Filing  —  condemnation  of  water  rights. 
See  Watercourses,  4,  5. 

MARKETABLE  STOCK. 

Trust  companjr  certificates  representing  shares  of  stock  in  foreign  cor- 
poration—  implied  warranty  to  deliver  stock  free  from  lien. 
See  Corporations,  7-11. 

MASTER  AND  SERVANT. 

Risk  of  employment. 

See  Negligence,  8,  6. 
Duty  of  master  to  warn  servant  of  danger. 

See  Negligence,  7. 
Safety  of  working  place. 

See  Negligence,  8. 

Safety  of  working  place,  contributory  negligence  and  assumption  of 
risk,  when  questions  for  jury. 
See  Negligence,  9. 

MATURITY. 

Promissory  notes  indorsed  after — demand  of  payment  and  notice  of 
protest. 

See  Bills,  Notes  and  Checks,  1-5. 


INDEX.  709 

MECHANIC'S  LIEN. 

1.  Notice  of.  The  provision  of  the  Mechanics'  Lien  Law  (L.  1885, 
ch.  342,  g  4),  that  the  failure  to  state,  in  the  notice  of  lien,  the  name  of  the 
true  owner,  lessee,  general  assignee  or  person  in  possession,  against  whose 
interest  a  lien  is  claimed,  shall  not  impair  the  validity  of  such  lien,  refers 
to  an  unsuccessful  attempt  to  designate  such  person  and  does  not  author- 
ize the  lienor  to  name  the  lessee  as  the  true  person  against  whose  interest 
he  claims  a  lien  and  afterward  proceed  against  the  lessor  against  whose 
interest  he  did  not  intend  to  file  notice  of  a  claim.    De  Klyn  v.  Gould,    282^ 

2.  Consent  of  Owner  to  Improvements.  Where  a  lease  of  real  property 
contains  a  provision  that  the  lessee  shall  at  his  own  expense  make  cef ' 
tain  specific  changes  and  improvements  on  the  premises,  and  the  lessee 
in  the  performance  of  his  agreement  materially  departs  from  the  specifl' 
cations,  thereby  largely  increasing  the  cost  of  the  improvement,  the  con- 
sent necessary  under  the  Mechanics'  Lien  Law,  to  render  the  owner  liable 
for  the  work  done  or  the  materials  furnished,  will  not  be  implied  from  a 

'  mere  acquiescence  by  the  owner  in  the  alteration,  in  the  absence  of  any 
affirmative  act  or  declaration  on  his  part  which  might  have  misled  the 
lessee  or  the  contractor.  Id. 

3.  Rights  of  Sureties  upon  Bond  Given  to  Discharge  it.  Sureties  upon  a 
bond  given  to  discharge  a  mechanic's  lien  may  defend  an  action  against 
themselves  and  their  principals  to  foreclose  it,  in  which  the  judgment 
demanded  is  in  form  against  the  property  represented  by  the  bond,  may 
set  up  any  legal  or  equitable  defense  which  would  have  availed  the  prin- 
cipals, and  may  establish  it  by  proof,  and  are  not  precluded  from  contest- 
ing an  uniust,  false  and  exaggerated  claim,  by  the  default  of  the  princi- 
pals in  failing  to  defend  it.    Aeschlimann  v.  Pre^yterian  Hospital.  •     296 

4.  Effect  of  Willful  and  Intentionally  False  Statements  in  Notice  of  Lien. 
Where  in  such  an  action  it  appears  that  the  plaintiffs  enormously  exag- 
gerated their  claim  and  intentionally  and  by  pretense  of  a  fictitious  con- 
tract sought  to  enforce  and  establish  a  false  and  fabricated  demand,  no 
recovery  can  be  had  against  the  sureties  upon  the  bond,  since,  where 
a  party  inserts  in  a  notice  of  mechanic's  lien  statements  of  fact  which 
are  not  only  untrue,  but  are  willfully  and  intentionally  false  in  some 
important  or  material  respect,  he  thereby  forfeits  the  right  to  a  lien  and 
renders  the  notice  void  or  ineffectual.  Id. 

MISJOINDEB. 

When  false  representations  to  one  of  two  parties  acting  in  unison  will 
sustain  action  by  both  to  rescind  sale  based  thereon. 

See  Pi^RTiES. 

MONEYS. 

License  fees  are  public  —  appropriation  to  private  corporation. 
See  Constitutional  Law,  2. 

MOBTGAGE. 

ConetJ'uctive  Notice  —  Fraud.  A  mortgagee  who,  in  reliance  upon  the 
record  title,  takes  a  mortgage  upon  property  from  one  to  whom  it  has 
been  transferred  by  a  fraudulent  grantee,  is  not  chargeable  with  con- 
structive notice  of  the  fraud,  although  the  person  defrauded  occupies  the 
property,  where  at  the  time  she  was  ignorant  of  the  fraud  perpetrated 
upon  her  and  could  not  have  disclosed  the  fact  to  the  mortgagee  had  he 
made  inquiry.     Cornell  v.  McUtby.  557 

Trust,  executed  by  foreign  corporation—  validity  as  to  chattels  within 
this  state. 

See  Conflict  op  Laws,  3. 

Declarations  by  mortgagee,  when  inadmissible  as  against  assignee. 
See  Evidence,  2. 
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MOBTGAGE  —  Omtinued, 

Guaranty  of  payment  of  bond  and  —  when  extension  of  time  of  pay- 
ment discharges  guarantors. 
See  Guaranty. 

When  action  of  foreclosure  is  barred. 
See  Limitation  op  Actions. 

MOTIONS  Ain)  OBDERS. 

Decinoii  on  Motion —  Conclusive  as  to  Matters  Litigated.  A  decision 
made  on  a  motion  after  an  investigation  through  witnesses  examined 
and  cross-examined  is  conclusive  as  to  controversies  between  the  parties 
and  their  privies  which  the  record  shows  must  have  been  decided  in  order 
to  reach  the  decision  in  question.     Williams  v.  Barkley,  48 

MUNICIPAL  COBPOBATIONa 

1.  Right  of  Claimant  to  Fund  Retained  as  Indemnity  for  Damages  Cfattsed 
by  Contractor's  Negligence.  Where  a  contract  made  by  a  city  contained,  in 
compliance  with  an  ordinance  thereof,  a  provision  that  the  contractor  should 
indemnify  it  against  any  claim  which  might  be  made  for  injuries  or  dam- 
ages arising  from  the  contractor's  negligence  and  that  it  might  retain  the 
whole  or  any  part  of  the  money  due  the  contractor  until  any  suita  or 
claims  for  damages  should  be  settled  and  satisfactory  evidence  to  that 
effect  furnished,  aod  the  city  has  retained  part  of  the  amount  due  to  the 
contractor  to  protect  itself  against  a  claim  presented  for  damages  alleged 
to  have  been  caused  by  negligence  of  the  contractor,  and  claimant  has 
intervened  in  an  action  brought  by  the  contractor  for  said  balance  and 
put  in  an  answer  setting  up  his  claim,  notice  and  presentation  thereof, 
and  alleges  that  the  city  is  retaining  sufficient  money  :lue  the  contractor  to 
pay  the  claim,  the  claimant  is  not  entitled  to  judgment  that  the  city  pay 
the  claim  out  of  the  fund  retained  by  it,  and  if  the  fund  did  not  remain  in 
its  hands  that  it  pay  the  judgment  in  the  same  manner  as  it  pays  other 
i  udgments  against  it.  since  no  attempt  was  made  to  fix  an  original  lia- 
bility upon  the  city  for  injuries  done  by  the  contractor  to  claimant,  and 
tbe  city  merely  has  the  right  to  retain  the  fund  as  indemnity  until  that 
stage  of  the  case  is  reached,  if  meantime  the  contractor  does  not  satisfy 
the  claim.    Mansfield  v.  Mayor,  etc.,  of  N.  Y.  208 

2.  Wlien  Claimant  Cannot  he  Subrogated  to  RiglUs  of  City.  3uch  a 
judgment  for  claimant  cannot  be  sustained  upon  the  theory  that  he  is 
entitled  to  be  subrogated  to  the  rights  of  tbe  city  in  and  to  the  fund 
retained  by  it,  since  the  contractor  is  the  indemnitor,  but  not  the  surety  of 
the  city,  until  it  has  been  made  liable  for  his  defaults.  Id. 

3.  Public  Improvements — Consequential  Damages.  Where  a  municipal 
corporation  has  general  authority  by  statute  to  make  a  public  improve- 
ment in  a  public  street,  which  does  not  involve  direct  encroachment  upon 
private  property,  it  is  not  liable  for  consequential  damages,  unless  they 
arc  caused  by  negligence,  misconduct  or  want  of  skill  on  the  part  of  its 
servants  or  agents.     Uppington  v.  City  of  N.  T.  222 

4.  Construction  of  Seioer  —  Liability  for  Consequential  Damages  to  Abut- 
ting Property.  A  municipal  corporation  is  not  chargeable  with  such  neg- 
lieenco  in  the  selection  of  a  route  or  the  adoption  of  a  plan  for  a  sewer  as 
will  render  it  liable  for  consequential  damages  not  caused  by  willful 
misconduct  to  the  propertv  of  an  abutting  owner,  produced  by  the  settling 
of  the  ground  in  front  of  his  premises  due  to  the  work  of  construction,  when 
the  sewer  was  lawful,  was  duly  authorized  by  statute,  and  the  route 
selected  was  a  proper  one,  and  the  plan  adopted  had  been  in  general  use 
for  years,  was  carefully  prepared  to  protect  both  public  and  private  inter- 
ests and  "was  reasonably  safe.  Id, 

5.  Independent  Contractors —  When  Municipality  not  Liable  far  tMr 
Negligence.     Where  a  municipal  corporation  has    power  to  let  a  con- 
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tract  for  the  construction  of  a  sewer,  and  it  enters  into  such  a  contract 
with  competent  contractors,  doing  an  independent  business,  who  agree 
to  furnish  the  necessary  materials  and  labor  and  make  the  entire 
improvement  according  to  specifications  prepared  in  advance  for  a  lump 
sum,  or  its  equivalent,  they  are  not  the  servants  or  agents  of  the  city,  but 
are  independent  contractors,  and  the  city  is  not  liable  for  their  negligence, 
€ven  when  it  reserves  the  right  to  change,  inspect  and  supervise  to  the 
extent  necessary  to  produce  the  result  intended  by  the  contract,  provided 
the  plan  is  reasonably  safe,  the  work  is  lawful,  is  not  a  nuisance  when 
completed,  and  there  is  no  interference  therewith  by  municipal  officers, 
which  results  in  injury.  *  Id, 

MUNICIPAL  COURT. 

Of  the  city  of  New  York  —  jurisdiction. 
See  CouKTS,  5,  6. 

MUBDEB. 

When  absence  of  direct  proof  j^oes  to  weight,  not  competency,  of  evidence 
—  trial  —  non- pre  judical  error  m  charge. 

See  Crimes,  3-5. 

NECESSABIES. 

Furnished  infant  —  sufficiency  of  complaint  in  action  for. 

See  Pleading,  2. 

Furnished  wife  —  sufficiency  of  complaint  in  action  for. 
See  P1.EADIN0,  8. 

NEGUGENCE. 

1.  Ein'oneouit  Instruction  as  to  Negligence  of  Parents.  Upon  the  trial  of 
an  action  to  recover  damages  for  the  alleged  negligent  killing  of  a  child 
under  seven  years  of  age,  an  instruction  which  permits  the  jury  to 
find  tliat  the  deceased  was  non  sui  juris  and  for  that  reason  not  negligent, 
And  that  it  made  no  difference  how  negligent  the  parents  may  have 
been  the  defendant  would  be  liable  providing  its  motorman  was  negli- 
gent, is  reversible  error.    Neun  v.  Rochester  By,  Co.  146 

2.  Injuries  Received  at  Railroad  Crossing  —  Questions  of  Fact.  In  an 
action  against  a  railroad  company  to  recover  for  personal  injuries 
received  at  a  crossing,  from  which  the  flagman  whose  duty  it  was  to 
caution  pedestrians  as  to  the  movement  of  trains  was  absent,  by  one 
who,  while  waiting  between  tracks  for  the  passage  of  a  train  in  front 
of  him,  was  struck  by  a  timber  projecting  from  one  of  the  cars  and 
thrown  against  another  train,  which  had  been  taking  coal  some  one 
hundred  and  eighty  feet  from  such  crossing  and  while  he  was  wait- 
ing had  started  and  was  passing  rapidly  on  the  track  behind  him.  the 
questions  as  to  whether  the  defendant  was  negligent  or  not,  whether  the 
place  where  the  plaintiff  was  standing  was  a  reasonably  safe  one  under 
the  circumstances  if  the  trains  had  been  passing  each  other  in  a  normal 
condition,  and  whether  the  plaintiff  was  free  from  contributory  negli- 
gence, should  be  submitted  to  the  jury.  St.  John  v.  N.  Y,  C.  dh  II.  R.  R. 
R.  Co.  241 

3.  Master  and  Servant  —  Risk  of  Employment.  In  an  action  to  recover 
damages  for  personal  injuries,  where  it  appears  that  plaintiff  had  been 
in  defendants'  employment  for  several  months  and  had  been  directed 
by  their  foreman  to  remove  loose  pieces  of  rock  that  should  be  found 
along  a  bank  so  as  to  render  a  continuance  of  blasting  safe,  and  while 
engaged  in  so  doing,  a  large  stone,  which  had  been  thrown  on  top 
of  the  bank  by  a  previous  blast  in  the  prosecution  of  the  general  work 
and  had  rested  there  until  the  accident,  and  which  defendants  had 
directed  the  foreman  to  remove,  fell  and  striking  the  plaintiff  caused  the 
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injuries  complained  of,  a  recoverv  cannot  be  sustained,  since  they  were 
the  result  of  a  risk  which  plaintiff  assumed  as  an  incident  to  the  employ- 
ment in  which  he  was  engaged,  and  if  the  result  of  any  negligence  it  was 
that  of  the  foreman,  a  fellow-servant,  for  which  the  defendants  would 
not  be  responsible.    Di  Vito  y.  Grage.  378 

4.  Contrihutoi'y  Negligence,  When  a  Question  of  Fact.  Where  the  evi- 
dence in  such  an  action  tends  to  show  that  the  path  where  plain- 
tiff stood  was  about  two  feet  wide  and  safe  escopt  from  objects  falling 
from  above,  whether  he  was  guilty  of  contributory  negligence  in  not 
having  a  rope  iied  about  him,  as  it  was  chimed  lie  wac  directed  to  do  by 
defendants'  foreman,  in  order  to  prevent  his  falling,  is  a  question  for  the 
jury  where  he  denies  that  any  such  direction  was  given.  Id. 

5.  When  Contributory  Negligence  a  Question  for  Jury,  One,  not  in  the 
regular  employment  of  the  master,  who  has  been  referred  by  him  to  his 
butler  for  instructions,  and  who  has  been  directed  by  the  latter  to  place 
wood  in  a  cellar  in  which  he  had  been  but  once  before,  which  contained  a 
depressed  opening,  of  the  existence  of  which  he  was  ignorant,  of  which 
he  was  not  warned  and  into  which  he  fell,  is  not  guilty  of  contributory 
negligence  as  a  matter  of  law,  but  it  is  a  question  for  the  jury  whether 
he  acted  with  ordinary  care  under  the  circumstances  where  the  cellar  was 
so  dark  that  he  could  not  readily  have  seen  the  opening  if  he  could  have 
seen  it  at  all,  and  an  armful  of  wood  which  he  earned  obstructed  his 
view  of  his  footsteps.    Eastland  y.  Clarke.  420 

6.  Master  and  Servant  —  Risk  of  Employment,    In  the  absence  of  knowl 
edge  on  the  part  of  such  servant  that  the  place  to  which  he  was  directed 
was  dangerous,  he  has  the  right  to  believe  it  to  be  reasonably  safe  and 
he  does  not  assume  the  risk  of  falling  into  an  unprotected  opening 
therein.  Id. 

7.  Duty  of  Master  to  Warn  Servant  of  Danger,  The  master  cannot 
escape  liability  upon  the  ground  that  if  the  accident  were  the  result 
of  any  negligence  it  was  that  of  the  butler  in  leaving  the  well  uncov- 
ered, and,  therefore,  that  of  a  co-servant  for  which  he  was  not  respon- 
sible, since  the  butler  was  the  alter  ego  of  the  master  whose  duty  it  was  to 
have  notified  the  servant  of  the  existence  of  the  opening.  Id. 

8.  Safety  of  Working  Place.  Where  the  evidence  is  conflicting,  the 
question,  whether  the  cellar  was  a  safe  place  to  work  in,  is  for  the  jury.  Id. 

9.  Master  and  Servant — Safety  of  Working  Place,  Contributory  Negli- 
gence, and  Assumption  of  Bisk,  Wnen  ^estionsfor  Jury,  Where  in  an 
action  for  negligence  it  appears  that  a  wide  trench,  thirty-one  feet  deep, 
had  been  excavated  and  thoroughly  supported  by  timbers,  one  side  of 
which  for  a  distance  of  some  twenty  feet  ran  along  a  chimney  stack 
foundation  which  was  twenty  feet  deep  —  that  the  trench  had  been 
carried  down  at  an  angle,  leavmg  a  "batter  wall"  to  support  the  stack, 
and,  in  order  to  support  it  more  thoroughly,  narrow  cuts  three  or  four 
feet  wide  were  made,  starting  from  the  bottom  of  the  trench,  running 
at  right  angles  through  the  wall  and  extending  upwards  to  within 
about  a  foot  of  the  foundation  and  three  feet  under  it,  which  cuts 
were  filled  in  with  piers  of  masonry  as  soon  as  made  —  that  the  earth 
between  the  tops  of  the  cuts  and  the  bottom  of  the  foundation  was  bard- 
pan  and  had  become  insecure  from  the  action  of  water — that  neither 
the  sides  nor  top  of  the  cuts  were  shored  up  or  supported  in  any  way  — 
that  the  plaintiff,  an  employee  of  defendants,  was  ordered  by  them  to 
go  down  into  a  cut  made  the  night  before  in  which  to  place  one  of  the 
masonry  piers  under  the  foundation,  and  level  off  the  bottom,  and  while 
so  doing  the  earth  fell  from  the  top  and  one  side  of  the  cut  near  the  top 
and  injured  him  —  that  he  had  never  been  in  this  particular  place  before 
and  knew  nothing  about  it  —  that  the  defendants   were  aware  of  the 
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actual  sitaation  and  all  of  the  danger  that  attended  the  i)erformance  of 
work  in  the  cuts  after  the  earth  ahove  and  upon  the  sides  had  been 
saturated  with  percolating  water — the  questions  whether  the  defendants 
had  provided  the  plaintiff  with  a  reasonably  safe  place  in  which  to 
perform  his  work,  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  whether  he  assumed  whatever  danger  there  was  in  doing  the 
work,  are  properly  submitted  to  the  jury.    Finn  v.  Cctmdy.  584 

10.  Evidence  —  AdTnimhility  of  Expert  Opinion  as  to  Safety  of  Working 
Place  and  Metliods  of  Insuring  its  Safety,  In  such  an  action  the  opinion  of 
a  competent  expert,  based  upon  the  facts  and  the  disclosure  of  the  whole 
situation,  that  the  method  of  constructing  the  cut  for  the  purpose  of  under- 
pinning or  supporting  the  foundation  of  the  stack  was  improper,  and  his 
opinion  as  to  the  proper  method  which  should  have  been  adopted  so  as  to 
render  it  safe  for  persons  working  therein,  are  admissible  in  evidence  upon 
the  issue  as  to  whether  the  defendants  had  met  the  situation  with  rea- 
sonable prudence  and  care.  Id, 

Erroneous  exclusion  of  testimony  tending  to  establish. 
See  Evidence,  6. 

Of  independent  contractors,  when  municipality  not  liable  for. 
See  Municipal  Corporations,  5. 

NEW  PROMISE. 

In  writing  to  pay  discharged  debt,  when  insufficient 
See  Bankruptcy. 

NEW  YOBK  (CITY  OP). 

1.  Assessment  for  Local  Improvements  —  Eights  of  Property  Owners. 
Property  owners  in  the  city  of  New  York  have  a  right  to  be  heard  before 
the  proper  city  authorities  with  reference  to  an  assessment  for  a  local 
improvement,  but  after  the  hearing  and  conflrmation  of  the  assessment 
they  have  no  right  to  attack  it  in  the  courts,  except  as  specifically  pre- 
scribed in  the  statute.    Matter  of  Munn,  149 

2.  Saving  Clause  of  Charier  —  Review  of  Assessment.  The  saving 
clause  of  section  1614  of  the  charter  of  the  city  of  New  York  (L.  1897,  ch. 
378),  to  the  effect  that  no  right  or  remedy  of  any  character  shall  be 
lost,  impaired  or  affected  by  reason  of  the  act,  and  that  the  act  shall  not 
idBFect  or  impair  any  act  done  or  right  accruing,  accrued  or  acquired,  is 
comprehensive  enough  to  enable  a  property  owner  to  review  an  assessment 
for  a  local  improvement  made  when  the  law  in  force  was  the  Consolida- 
tion Act  (L.  1882,  ch.  410).  although  at  the  time  the  petition  for  the  review 
of  the  assessment  was  filed  in  the  court  the  new  charter  had  gone  into 
effect.  Id, 

8.  Whether  an  Assessment  is  Based  on  Erroneous  Principle  a  Question 
of  Law  —  When  Court  may  not  Review  Inequality  in  Assessment  — 
Limitation  on  Power  not  Applicable  to  Certain  Cases.  Whether  an  assess- 
ment for  a  local  improvement  is  based  upon  an  erroneous  principle,  so  as 
to  enable  the  court,  in  the  exercise  of  its  discretion,  to  set  it  aside  under 
section  903  of  the  Consolidation  Act,  as  amended  by  chapter  618  of  the 
Laws  of  1895,  is  a  question  of  law,  and  if  the  assessment  was  based  upon 
the  proper  principle  courts  have  no  power  to  review  it,  upon  the  ground 
that  it  is  unequal  and  unjust,  since  that  was  a  question  exclusively  for 
the  assessors,  subject  to  review  and  correction  by  the  board  of  revision; 
but  this  limitation  does  not  apply  to  condemnation  or  street  opening 
proceedings,  or  other  proceedings  under  special  statutes  that  are  subject 
to  confirmation  by  the  courts.  Id. 

4.  Asaessmmt  in  Name  of  Former  Owner.  An  assessment  for  a  local 
improvement  in  the  city  of  New  York  under  the  Consolidation  Act  is 

90 
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not  invalidated  by  the  insertion  in  the  roll  as  owner  of  the  name  of  a 
former  owner  in  whose  name  the  property  stood  on  the  assessment  roll 
for  the  purposes  of  general  taxation,  since  the  fair  meaning  of  the  pro- 
vision of  section  869,  that  the  assessors  shall  state  the  name  of  the  owner 
of  the  property,  and  that  it  shall  be  their  duty  to  ascertain  by  inquiry  to 
be  made  of  the  deputy  commissioner  of  taxes  of  the  ward  in  which  the 
property  assessed  is  situated,  and  by  inquiry  of  the  receiver  of  taxes  as  to 
such  ownership,  is  that,  in  designating  the  owners,  they  shall  be  guided  by 
the  names  on  the  tax  book.  /d. 

5.  Assistant  Teacher  in  Public  Schools  —  An  JSinployee,  not  an  Officer  — 
Action  for  Salai'i/.  An  assistant  teacher  in  the  public  schools  of  the  city 
of  New  York  who  possesses  an  unrevoked  license  from  the  state  super- 
intendent of  public  instruction  licensing  him  to  teach  in  any  public  school 
in  the  state  of  New  Yuni,  and,  therefore;  whose  employment  by  want 
trustees  was  authorized,  is  not  a  public  officer  but  an  employee,  and  if 
discharged  without  right  or  cause  may  maintain  an  action  for  his  salary: 
and  a  prior  application  for  a  peremptory  writ  of  mandamus  to  compel 
its  payment,  which  was  denied,  is  not  a  bar  to  the  action.  Steinson  v. 
Bd.  Mucation  of  JV.  T.  431 

Municipal  Court  of  —  jurisdiction. 
See  Courts,  5,  6. 

Section  834  of  the  Code  of  Civil  Procedure  not  repealed  by  section  1172 
of  the  charter  of. 

See  Evidence,  4. 

NON-KESIDENT. 

Attachment  of  interest  in  stock  of  foreign  corporation  belonging  to, 
pledged  to  a  resident  corporation. 

See  Attachment. 

Natural  persons  having  place  of  business  in  New  York  city  —  jurisdic 
tion  of  Municipal  Court  over. 

See  Courts,  5. 

NON-TJSEB. 

Of  privilege  under  Liquor  Tax  Law. 

See  Excise,  2. 

NOTES. 

Promissory,  indorsed  after  maturity  —  demand  of  payment  and  notioe 
of  protest. 

See  Bills,  Notes  and  Checks,  1-5. 

Promissory  —  individual  banker  —  usury. 

See  Countbkclaih. 

NOTICE. 

Of  incumbrance — when  fire  insurance  agent  chargeable  with. 
See  Insurance,  6. 

Constructive. 
See  Mortgage. 

Contract  by  agent. 
See  Principal  and  Agent,  8. 

To  purchaser  of  probable  invalidity  of  vendor's  title. 
See  Vendor  and  Purchaser,  8. 
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NOTICE  OF  LIEN. 

Statements  in. 

See  Mechanic's  Lien,  1,  4. 

NOTICE  OF  PROTEST. 

Of  promissory  notes  indorsed  after  maturity. 

See  BtLLs,  Notes  and  Checks,  1-5. 

OFFICEBa 

Of  stock  corporation  —  when  resignation  is  complete. 

See  Corporations,  4. 

Assistant  teachers  in  public  schools  in  New  York  city,  employees. 
See  New  Yoes  (City  of),  5. 

Compensation  of  director  for  services  rendered  outside  of  his  official 
duties. 

See  Corporations,  12. 

OPINION. 

Of  Appellate  Division  in  apparent  conflict  with  order— order  is 
controlling. 

See  Appeal,  17. 

OBDEB. 

Setting  aside  assessment  for  local  improvement,  when  a  final  order  in  a 
special  proceeding. 

See  Appeal,  2. 
Of  reversal  by  Appellate  Division  —  form  of. 

See  Appeal,  5. 
Of  Appellate  Divison,  when  final. 

See  Appeal,  7. 
Vacating  assessment  —  reversal  of. 

See  Appeal,  11. 
Of  Appellate  Division,  not  opinion  controls. 

See  Appeal,  17. 

Substituting  attorneys — effect,  as  a  former  adjudication  of  right  of 
attorneys  of  record  to  contingent  fee  —  conclusiveness  against  the  right 
of  counsel  in  fund. 

See  Attorney  and  Client,  1. 

Of  Supreme  Court — when  binding,  on  collateral  attack. 
See  Courts,  1. 

OWNEB. 

Of  real  property  —  consent  of,  to  improvements. 

See  IVIechanic's  Lien,  2. 

PABENTS. 

Erroneous  instruction  to  jury  as  to  negligence  of,  in  action  for  killing 
of  child. 

See  Negligence,  1. 

PABOL  PBOOF. 

To  vary  contract. 
See  Principal  and  Agent,  2. 
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Miitioinder —  When  False  Bepresentatiom  to  One  of  Two  Parties  Acting  in 
Unison  will  Sustain  Action  by  Both  to  Beseind  Sale.  When  two  stock* 
holders  acting  in  unison  and  tlirough  the  false  representations  of  a  third 
made  to  one  of  them,  but  intended  to  influence  both,  are  led  to  make  a  sale 
of  their  respective  shares  of  stock  upon  an  agreement  made  with  one  for 
both,  for  a  consideration  far  below  its  actual  value,  they  may  join  as 
plaintiffs  in  one  action  to  obtain  a  rescission  of  the  sale  lor  such  fraud 
and  the  restoration  of  the  stock.    Bradley  v.  Bradley.  188 

Interpleader  —  substituted  defendant. 
See  Insurance,  1,  2. 

PASS  BOOK 

When  credit  entry  in  depositor's,  cannot  be  canceled. 

See  Banking. 

FASSEKGERS. 

Ejection  of,  for  violation  of  carrier's  reasonable  rules. 

See  Railroads,  1. 

PATENTS. 

Dutch  and  colonial. 

See  Watercourses,  1 

PAYMENT. 

Demand  of,  and  notice  of  protest  of  promissory  notes  indorsed  after 
maturity. 

See  BiLUS,  Notes  and  Checks,  l-o. 

Of  bond  and  mortgage,  extension  of  time  of,  when  guarantors  dis* 
charged  thereby. 
See  Guaranty. 

PEDIGBER 

An  exception  to  rule  excluding  hearsay  evidence  —  admissibility  of 
recitals  in  aeed  as  declarations  upon  question  of. 
See  Evidence,  7,  8. 

PEBPOBMANCR 

Part,  of  contract  void  under  Statute  of  Frauds — when  insufficient  to 
authorize  decree  of  specific  performance. 
See  Contract,  4. 

PERSONAL  LIABILITY. 

Of  agent  contracting  in  his  own  name. 

See  Principal  and  Agent,  4. 

PERSONAL  PROPERTY. 

Where  there  is  no  suspension  of  the  absolute  ownership  of. 
See  Will,  2. 

PETITION. 

For  condemnation  of  water  rights. 

See  Watercourses,  3. 

PHYSICIANS. 

Disclosures  by. 
See  Evidence,  1,  8,  4 

PLEADING. 

1.  Necessity  of  Pleading  Provisions  Relating  to  Fyauduieni  Ckmveyanees, 
A  pleader  who  seeks  to  justify  the  seizure  of  goods  under  legal  process, 
notwithstanding  a  previous  transfer,  is   not   required  to  refer  to  the 
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statutory  provisions  relating  to  fraudulent  conveyances.  It  is  suflacient 
to  allege  that  the  goods  levied  upon  were  the  property  of  the  person 
against  whom  th3  process  was  issued,  or  that  he  had  a  leviable  or 
attachable  interest  therein.  The  portions  of  the  Statute  of  Frauds  that 
are  waived,  unless  pleaded,  relate  to  contracts  which  although  previously 
capable  of  valid  proof  by  parol  evidence,  are  declared  to  be  void  unless  in 
writing.    Bearing  v.  JiicKimum  D,  dh  H,  Co,  78 

2.  SuMeiency  of  Allegations  in  Gomj^int  in  Action  for  Necessaries  Far- 
nisJied  Infant.  A  complaint  in  an  action  against  an  infant  for  necessaries 
is  sufficient  if  it  contains  allegations  which,  if  alleged  in  a  declaration 
at  common  law,  would  have  stated  a  cause  of  action  for  debt  for  board 
and  lodging,  or  goods  furnished.  It  is  not  necessary  to  allege  in  addi- 
tion that  the  infant  has  no  father  or  other  person  standing  in  Toco  paren^ 
tis,  who  both  could  and  should  support  her.     Goodman  v.  Alexander.    289 

3.  Sufficiency  of  Complaint  in  Action  for  Necessaries  Furnished  Wife. 
A  complaint  in  an  action  to  recover  for  necessaries  furnished  to  a  wife  is 
sufficient  if  it  contains  allegations  which,  if  alleged  in  a  declaration  at  com- 
mon law,  would  have  stated  a  cause  of  action  for  eoods  furnished.  The 
fact  that  it  also  alleges,  in  a  case  where  the  defencuint  and  his  wife  were 
living  separate  and  apart  from  each  other,  that  the  purchase  was  made 
by  her  as  his  agent,  will  not  preclude  a  recovery  without  proof  of  an 
express  agency,  and  the  exclusion  of  evidence  tending  to  show  that  the 
articles  furnisned  were  necessaries  for  the  wife  and  children,  on  the 
ground  that  it  tended  to  prove  a  different  cause  of  action,  is  reversible 
error.     Hatch  v,  Leonard,  435 

PLEDGE. 

Attachment  of  non-resident's  interest  in  stock  of  foreign  corporation, 
pledged  to  a  resident  corporation. 
See  Attachment. 

POLICY. 

Of  insurance  as  collateral  security. 
See  Insubance,  3-5. 

PBELIMINABY  PBOOF. 

Admissibility  of  recitals  in  deed  as  declarations  upon  question  of  pedigree. 

See  Evidence,  8. 

PREMISES. 

Revocation  of  liquor  tax  certificate  upon  ground  of  false  statement  as  to 
continuous  occupation  of. 

See  Excise,  1. 

PREMIUMS. 

On  trust  investment  —  duty  of  testamentary  trustee  to  create  sinking 
fund  to  meet  loss  on  account  of. 
See  Trusts. 

PBE8TXMPTI0N. 

As  Vj  reversal. 

See  Appeal,  3. 
Of  jurisdiction  over  parties. 

See  Courts,  2. 
From  lapse  of  time. 

See  Evidence,  8. 
That  executor  took  possession  of  property  belonging  to  estate. 

See  Executors  and  Administrators.  8. 
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1.  Contract  —  Undisclosed  Principal.  Persons  who  contract  in  writing 
as  principals  for  work  and  materials  cannot  evade  liability  b^  claiming 
or  proving  by  parol  that  they  acted  for  some  undisclosed  principal  or 
syndicate  to  which  they  intended  to  assign  the  contract,  where  such  fact 
was  not  mentioned  therein  nor  made  known  to  the  parties  with  whom 
they  contracted.    De  Bemer  v.  Brown.  410 

2.  Evidence  —  Parol  Proof  to  Vary  Contract.  That  the  specifications 
for  work  contracted  for  by  a  firm  use  in  some  portions  the  word 
''company''  and  provide  that  a  percentage  shall  be  retained  by  it  as  a 
guaranty  of  the  faithful  completion  of  the  work,  does  not  create  such  an 
ambiguity  as  to  render  admissible  parol  proof  that  the  firm  acted  for 
an  undisclosed  principal.  Id. 

3.  Contract  by  Agent — Notice,  The  words  "as  agreed  upon  here," 
contained  in  a  letter  authorizing  an  agent  to  sign  a  contract  for  a  ditch 
for  irrigation  purposes,  do  not  impose  upon  the  parties  with  whom  he 
contracted  the  duty  of  ascertaining  all  that  had  been  discussed  between 
the  agent  and  bis  principals  or  as  to  who  were  to  be  the  responsible 
parties  in  the  transaction,  where  the  words  related  merely  to  the  manner 
of  building  the  ditch.  Id. 

4.  Personal  Liability.  An  agent  who  contracts  for  work  and 
materials  in  his  own  name,  without  disclosing  his  principal,  makes  himself 
personably  liable  therefor,  although  the  other  party  to  the  contract  may 
suppose  that  he  is  acting  as  agent  and  has  means  of  ascertaining  the  prin- 
cipal, but  remains  without  actual  knowledge  of  the  principara  identity.  Id. 

Liability  of  agent  to  third  person  —  undisclosed  principal. 
See  Corporations,  11. 

PBIVILEaED  COmnTNICATIONa 

Testimony  or  certificate  of  physician  as  to  cause  of  death. 

See  Evidence,  3,  4. 

PROMISE. 

Variance  between  recital  and. 
See  Contract,  1. 

To  deliver  bills  of  lading  — consideration. 
See  Contract,  5. 

PB0MI8S0BY  NOTEa 

Indorsed  after  maturity — demand  of  payment  and  notice  of  protest. 
See  Bills,  Notes  and  Checks,  1-5. 

Individual  banker  —  usury. 
See  Counterclaim 

PBOOF. 

Trial  for  murder  —  when  absence  of  direct,  goes  to  weight,  not  com- 
petency, of  evidence. 
See  Crimes,  4. 

Required  to  establish  claim  by  administrator  against  estate. 

See  Executors  and  Administrators,  1. 
By  parol  to  vary  contract. 

See  Principal  and  Agent,  2. 

PBOPESTY. 

Within  the  state  —  effect  on,  of  transfer  valid  where  made,  but  invalid 
here. 

See  Conflict  op  Laws,  2. 
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PBOPEBTY  —  Cmtinued, 
Destruction  of,  by  fire  caused  by  sparks  from  locomotive. 

See  Evidence,  6. 
Belonging  to  estate  —  presumption  that  executor  took  possession  of. 

See  Executors  and  Administrators,  3. 
Rights  of  owners  of — assessment  for  local  improvements. 

See  New  York.(Oity  op),  1. 
Assessment  in  name  of  former  owner  of. 

See  New  York  (City  of),  4. 

PBOPEBTY  BIGHT. 

Special  statutory  provision  as  to  fare  a  railroad  may  charge. 

See  Hailroads,  4. 

PBOSPEGTXTS. 

Offering  stock  for  subscription,  construction  of. 

See  Corporations,  6. 

PB0TE8T. 

Notice  of,  of  promissory  notes  indorsed  after  maturity. 

See  Bills,  Notes  and  Checks,  1-5. 

PBOXIMATE  CAXT8E. 

Of  in]  ury  to  lands,  when  a  question  of  law.     Van  Inwegen  v.  Port  Jervis, 
M,AKY,  B,  R.  Co.  625 

PUBUO  IMPBOVEMEKTS. 

Consequential  damages. 
See  Municipal  Corporations,  a 

PUBUO  MONEYS. 

License  fees  are  —  appropriation  to  private  corporation. 

See  Constitutional  Law,  2, 

PUBUO  POUOY. 

When  contract  not  in  restraint  of  trade. 

See  Contract,  9. 

PUBUO  S0HO0L8. 

In  New  York  city — assistant  teacher  in,  an  employee,  not  an  officer. 

S^e  New  York  (City  op),  5. 

PUBOHASEB. 

When  entitled  to  recover  sum  paid  on  contract  for  sale  of  land — when 
justified  in^  rejecting  title  as  unmarketable. 
See  Vendor  and  Purchaser,  1,  2. 

aUESTION  KOT  BAISED  BELOW. 

See  Appeal,  6,  16. 

QUESTION  OF  FAOT. 

Interpretation  of  langiiage. 

See  Crimes,  1. 
Injuries  received  at  railroad  crossing. 

See  Negligence,  2. 
Contributory  negligence. 

See  Negligence,  4,  5. 
Safety  of  working  place,  contributory  negligence,  and  assumption  of  risk. 

See  Negligence,  9. 
Whether  words  import  a  crime. 

See  Slander. 
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aXJESTION  OF  L^W. 

Whether  assessment  is  based  on  erroneous  principle. 

See  New  York  (City  of),  8. 

BAILBOADa 

1.  Violation  of  Carriers  Beasonable  Rules — Ejection  of  Passenger.  The 
fact  that  a  passen|;er  on  a  street  car  is  affected  by  nausea,  which  may  be 
aggravated  by  going  inside  the  car,  is  no  excuse  for  his  non-compliance 
with  a  reasonable  regulation  of  the  carrier,  that  passengers  shall  not  ride 
on  car  platforms,  and  furnishes  him  no  reason  in  law  for  complaining 
because  the  conductor,  without  excessive  force  or  physical  injury,  enforced 
the  rule  by  ejecting  him  from  the  car.  Moatgoinet*y  v.  BajfaloUy.  Co.  139 

2.  Maintenance  of,  and  Repairs  to  Bridges  over  Crossings  Existina  at  the 
time  the  Railroad  Law  took  Effect.  Section  64  of  the  Railroad  Law  (L.  1897, 
ch.  754),  providing  that  "  when  a  highway  crosses  a  railroad  by  an  over- 
head bridge,  the  framework  of  the  bridge  and  its  abutments  shall  be 
maintained  and  kept  in  repair  by  the  railroad  company,  and  the  roadway 
thereover  and  the  approaches  thereto  shall  be  maintained  and  kept  in 
re])air  by  the  municipality  in  which  the  same  are  situated,"  is  not  limited 
in  its  application  to  railroads  constructed  subsequent  to  its  enactment  or  to 
bridges  over  crossings  thereafter  constructed,  but  applies  to  all  bridges 
constituting  the  highway  at  railroad  crossings  whether  constructed  before 
or  after  the  law  went  into  effect.  City  of  Tankers  v.  iT.  T.  C.  <fc  H.  R.  R. 
R.  Co.  143 

3.  GTiapter  594,  Laws  of  1872,  not  Repealed  by  General  Railroad  Law. 
The  special  statute  known  as  chapter  594  of  the  Laws  of  1872,  a  pro- 
vision of  which  authorizes  the  Utica,  Ithaca  and  Elmira  Railroad  Com- 
pany to  charge  fare  at  the  rate  of  four  cents  per  mile,  was  not  repealed 
by  the  General  Railroad  Law  (L.  1890,  ch.  565).  Parker  v.  Elmira,  C.  <fc 
N.  R.  R.  Co.  274 

4.  Special  Statutory  Provision  as  to  Fare  —  Property  Right.  The  ri^ht 
of  a  railroad  to  charge  fare  at  the  rate  of  a  specified  sum  per  mile, 
secured  to  it  by  a  special  act,  is  a  privilege  or  franchise  in  the 
nature  of  property,  is  alienable  or  transferable  by  mortgage,  and  is 
not  lost  by  a  transfer  of  the  road,  on  foreclosure  sale,  to  natural  per- 
sons who  act  as  the  conduit  for  transmitting  the  property  to  another  cor- 
poration, and  the  subsequent  consolidation  of  the  railroad  into  a  general 
system  does  not  impair  the  right  of  the  consolidated  company  to  charge 
upon  the  constituent  line  the  rate  of  fare  authorized  by  the  original  act.   M. 

5.  Railroad  Law  —  Board  of  Railroad  ComrmsHoners.  The  provision 
of  the  Railroad  Law  (L.  1890,  ch.  666,  §  161)  that  the  board  of  raih-oad 
commissioners  may  recommend  repairs  and  changes  upon  any  railroad  in 
the  state,  if  in  their  judgment,  "  after  a  careful  personal  examination  of 
the  same,"  it  shall  appear  necessary,  should  not  be  so  narrowly  or  tech- 
nically construed  as  to  prevent  the  board  from  availing  themselves  of  the 
expert  or  general  knowledge  of  an  inspector  employed  by  it,  in  a  case 
where,  in  a  proceeding  to  compel  the  erection  by  a  railroad'  company  of  a 
freight  depot  at  a  certain  place,  it  appears  that  the  board  caused  a  personal 
inspection  of  the  premises  to  be  made  through  its  inspector,  but  did  not 
adopt  his  report  and  reserved  to  themselves  the  power  of  independent 
action  in  the  premises,  where  the  question  was  as  to  whether  a  aepot  at 
another  place  was  so  situated  as  to  meet  the  demands  of  shippers  at  the- 
place  in  question,  and  if  not,  as  to  whether  the  volume  of  freight  ship- 
ments over  the  railroad  to  and  from  such  place  was  sufficient  to  justify 
the  erection  of  the  proposed  depot;  under  such  circumstances,  the  failure 
to  make  a  personal  examination  of  the  premises  does  not  affect  the  juris- 
diction of  the  board  to  act.     People  v.  D.  d  H.  Canal  Co.  382 

6.  Elevated  Railroad —  When  Title  Sufficient  to  Support  Adion  for 
an  Injunction  and  Damages*    Where,  at  the  tune  of  the  trial  and  of  the 


INDEX.  721 

RAILBOADS—  Continued, 

rendition  of  the  decree  in  an  action  against  an  elevated  railroad  for  an 
injunction  and  damages,  there  has  been  a  continuous  possession  and  occu- 
pation by  the  plaintiff  and  her  predecessors  in  title  of  the  premises  under 
a  written  instrument  for  some  forty-seven  yeare  and  a  record  title  by  metes 
and  bounds  for  some  twenty-eight  years,  the  decree  cannot  be  assailed  upon 
the  ground  that  the  plaintiff  had  no  record  title,  and,  therefore,  could  make 
no  effective  conveyance.     Lecin  v.  N.  T.  El.  R.  R.  Co.  572 

Degree  of  care  required  of  carriers.  Koehne  v.  N.  Y,  d  Queens  Co. 
Ry.  Co.  603 

Damages  in  an  action  for  an  injunction.  Emigrant  Mission  Committee 
V.  Bklyn,  El.  R.  R.  Co.  .  604 

Breach  of  contract  to  operate  electric  street. 

See  Contract,  2. 
Injuries  received  at  crossing. 

See  Negligence,  2. 

BAIIiBOAD  C0MMI8SI0NEB& 

Board  of  —  jurisdiction. 

See  Railroads,  5. 
BEAL  ESTATE. 

When  annuity  a  charge  upon. 

See  Will,  1. 
When  there  is  no  suspension  of  the  power  of  alienation  of. 

See  Will.  2. 

BEASONABLE  TIME. 

Rule  for  determining  what  is  —  application  of  rule. 

See  BtLLS,  Notes  and  Checks,  2, 8. 
BECITAL. 
Variance  between,  and  promise.  t 

See  Contract,  1. 
BECITALS  IN  DEED. 

Admissibility  in  evidence,  as  declarations  upon  question  of  pedigree. 
See  Evidence,  8. 

BEDEMPTION. 

Of  insurance  policy  held  as  collateral  security,  failure  of  —  effect  of 
agreement  of,  upon  beneficiary's  rights. 

See  Insurance,  3-5. 
BELIEF. 
Proper,  on  appeal  to  Appellate  Division. 
See  Appeal,  14. 
HEFEBEE. 
Findings  of —  findings  of  fact  by  Special  Term  at  variance  with. 

See  Appeal,  10. 
Report,  when  treated  as  short  decision. 

See  Appeal,  15. 
Distribution  by,  of  corporate  mail  addressed  to  individual. 
See  Equity. 

BEPLEVIN. 

Wlven  not  Maintainable.  Replevin  will  not  lie  against  the  vendee  of 
goods  fraudulently  purchased  where,  prior  to  a  demand  for  their  return 
and  before  the  commencement  of  the  action,  they  have  been  taken  from 
him  by  process  legal  as  to  him,  viz.,  an  execution,  and  not  by  any  volun- 
tary act  on  his  part.     Sinnott  v.  Feiock.  4M 

«1 
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BEPOBT. 

Of  referee,  when  treated  as  short  decisiozL 
See  Appeal,  15. 

Annual,  of  stock  corporations  —  verification. 
See  Corporations,  1-5. 

BBS  AD JTTDICAT A. 

Former  judgment  in  action  for  accounting  when  conclusiye  against 
subsequent  action  upon  a  quantum  meruit. 

See  Judgment,  1,  2. 

Decision  on  motion  conclusive  as  to  matters  litigated. 
See  Motions  and  Orders. 

BESEBVATION. 

In  deed,  not  for  the  benefit  of  strangers. 

See  Watercourses,  2. 

BESTBAINT  OF  TBADB. 

When  contract  not  in. 

See  Contract,  9. 

BETUBN. 

By  collector,  of  non-payment  of  tax —  sufficiency  of. 
Ste  Tax.  1. 

BEVEBSAL. 

Presumption  as  to. 
See  Appeal,  3. 

Judgment  absolute  upon 

See  Appeal,  4. 
By  Appellate  Division,  form  of  order  of. 

See  Appeal,  5. 
By  Appellate  Division  upon  the  law. 

See  Appeal,  8,  15. 
Of  order  vacating  assessment. 

See  Appeal,  11. 
Upon  the  law  and  facts. 

See  Appeal,  17. 

REVIEW. 

Of  assessment  in  New  York  city. 

See  New  York  (City  of),  2. 

When  court  may  not  review  inequality  in  assessment. 
See  New  York  (City  op),  3. 

Of  denial  of  right  to  open  and  close  proof  and  reply  in  summing  up. 
See  Trial,  1. 

BEVI8ED  STATTTTES. 

1  R,  S.  391,  §  9—  Tax  —  Deduction  of  IinJ4>htedness  of  Street  Raihoay  Cam- 
p^iny.  Indebtedness  incurred  by  a  street  railway  company  in  the  purchase 
of  franchises  cannot  be  deducted  from  iii.  assets  for  the  purpose  of  deter- 
mining the  proper  assessment  for  municipal  taxes  for  the  year  1894,  since 
such  franchises  were  not  then  taxable  and  consequently  fell  within  the 
express  provision  of  the  Revised  Statutes  (1  U.  S.  391.  §  9,  subd.  4,  amd. 
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L.  1892,  ch.  202)  prohibiting  the  deduction  of  indebtedness  incurred  in 
the  purchase  of  non-taxable  property.  People  ex  rel.  Mdnh.  Ry.  Go.  v. 
Barker.  305 

BOCHESTEB  (CITY  OF). 

Sufficiency  of  collector's  return  of  non-payment  of  tax  —  supplemen- 
tary proceedings  in  aid  of  collection. 

See  Tax,  1. 

BTTLE. 

For  determining  what  is  reasonable  time  —  application  of. 

See  Bills,  Notes  and  Checks,  2,  3. 
Excluding  hearsay  evidence,  pedigree  an  exception  to. 

See  Evidence,  7. 
Reasonable,  of  carrier,  violation  of — ejection  of  passenger. 

See  Railroads,  1. 

BATiABY. 

As  assistant  teacher  in  public  school  in  New  York  city  —  action  for. 

See  New  York  (City  of),  5. 

SALE. 

Based  on  false  representations  to  one  of  two  parties  acting  in  unison  — 
action  by  both  to  rescind  sustained. 
See  Parties. 

Action  for  purchase  price  of  goods  before  expiration  of  credit  term  — 
instruction  as  to  waiver  of  right  to  disaffirm  credit  on  sale  of  goods. 

See  Trial,  3,  4. 
On  credit  —  options  of  buyer  in  case  of  fraud  inducing  the  credit. 

See  Trial,  5. 
Of  land  —  action  to  recover  sum  paid  on  executory  contract  for. 

See  Vendor  and  Purchaser,  1-8. 

SCHOOLS. 

Public,  in  New  York  city — assistant  teacher  in,  an  employee,  not  an 
officer. 

See  New  York  (City  of),  5. 

SEFABATION. 

Trustee  appointed  by  agreement  of,  between  husband  and  wife  —  juris- 
diction of  Supreme  Court  to  remove  and  appoint  another. 

See  Courts,  4. 

SEBVICES. 

Rendered  outside  of  official  duties — compensation  of  director  of  corpo- 
ration for. 

&d  Corporations,  12. 

SESSION  LAWS. 

1837,  Ch.  460.     See  par.  18,  this  title. 

1 .  1857,  Ch.  456  —  Deduction  of  Surplus.  The  ' '  surplus  profits  or  reserve 
funds  "  contemplated  by  section  3  of  chapter  456  of  the  Laws  of  1857,  pro- 
viding that  **  the  capital  stock  of  any  compnny  liable  to  taxation,  except 
such  part  of  it  as  shall  have  been  excepted  in  the  assessment  roll,  or  as  shall 
have  beeu  exempted  by  law,  toja^ether  with  its  surplus  profits  or  reserve 
funds  exceeding  ten  percent  of  its  capital   *   *    *  shall  be  assessed  at  its 
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actual  value  and  taxed  in  the  same  manner  as  other  penonal  and  real 
estate  of  the  company."  are  the  accumulations  of  the  company  of  moneys 
or  property  in  excess  of  tlie  par  value  of  the  stock  issued  by  it;  and  if, 
after  the  real  estate  and  personal  property  is  assessed  at  its  actual  value, 
no  surplus  over  the  par  value  of  the  stock  is  shown,  or  if  such  surplus 
does  not  exceed  ten  percent  of  the  capital  stock,  there  is  nothing  to  assess 
as  surplus  and  nothing  from  which  the  ten  per  cent  of  the  capital  can  be 
deducted.     People  ex  rel.  Marih.  Ry.  Co.  v.  Barker.  805 

2.  1861.  Cli.  UZ  — Tax —City  of  RocJieater  — Sufficiency  of  ColUetof$ 
Return  of  Non-payment  —  Sapjiementary  Proceedings  in  Aid  of  CoUec- 
Hon.  Under  the  charter  of  the  city  of  Rochester  (L.  1861.  ch.  143,  as 
anid.)  no  formal  return  by  the  collector  of  the  warrant  issued  for  the  col- 
lection of  a  tax  is  necessary,  and  its  return  to  the  county  treasurer  uncol- 
lected, together  with  a  tax  bill  directed  to  the  alleged  delinquent,  upon 
which  was  the  notation  •*  not  pay,'*  although  there  is  nothing  of  record  to 
show  that  the  notation  was  actually  made  by  the  collector,  is  a  sufficient 
return  of  the  non-payment  of  the  tax  to  warrant  the  institution  of  sup- 
plementary proceedings  in  aid  of  its  collection.     Matter  of  Veith.  204 

8.  1872,  Ch.  594  — iV«^  Repealed  by  Oefieral  Railroad  Late.  The  special 
statute  known  as  chapter  594  of  the  Laws  of  1872,  a  provision  of  which 
authorizes  the  Utica,  Ithaca  and  £Imira  Railroad  Company  to  charge  fare 
at  the  rate  of  four  cents  per  mile,  was  not  repealed  by  the  General  Rail- 
road Law  (L.  1890,  ch.  565).     Ptirker  v.  Elmira,  C.  &  N.  R.  R.  Co,       274 

1875,  CU.  181.     See  pars.  14,  24,  25,  this  title. 

4.  1882,  Ch.  185 — Jurisdiction  of  Supreme  Court  to  Remove  Truetes 
Appointed,  by  Agreement  of  Separation  between  Husband  and  Wife  and  to 
Appoint  Anotlier.  The  Supreme  Court  has  no  jurisdiction,  without  the 
consent  of  the  husband  or  the  trustee,  to  remove  the  trustee  appointed  by 
an  agreement  of  separation  between  husband  and  wife,  which  contained  a 
covenant  upon  the  part  of  the  trustee  to  indemnify  the  husband  against 
li*ibility  for  debts  contracted,  or  to  be  contracted,  b}'^  the  wife,  and  to 
appoint  another.  Neither  chapter  185  of  the  Laws  of  1882  nor  section  92 
of  chapter  547  of  the  Laws  of  1896  applies  to  such  a  trust;  and  jurisdic- 
tion in  such  a  case  could  not  be  conferred  even  by  the  express  authority 
of  a  statute  passed  after  the  agreement  was  made,  since  a  compulsory 
removal  would  impair  the  obligation  created  by  the  trustee's  covenant  to 
indemnify  the  husband.     Hughes  v.  Cuming.  91 

5.  1882,  C/f.  324 — Bankruptcy  —  Insufficient  New  Promise  in  Writing  to 
Pay  Discharged  Debt.  The  oral  declarations  of  a  discharged  bankrupt, 
coupled  with  lettera  written  by  him  to  his  creditor,  which,  standing  by 
themselves,  contain  no  promise  in  writing  to  pay  a  note  discharged  in 
"bankruptcy,  do  not,  under  chapter  324  of  the  Laws  of  1882,  constitute  a 
subsequent  or  new  promise  in  writing  to  pay  the  note,  and  a  motion  for  a 
verdict  upon  the  ground  that  a  new  promise  to  pay  the  debt,  as  required 
by  law,  had  not  been  proved,  is  broad  enough  to  raise  the  question  of  the 
sufficiency  of  the  promise  under  the  statute.     Tompkins  v.  Hazen.  18 

6.  1882,  Ch.  410  —  New  York  City — Consolidation  Act  —  Asses»tnent  for 
Local  Improvements  —  Rights  of  Property  Oioners.  Property  owners  in  the 
city  of  New  York  have  a  right  to  be  heard  before  the  proper  city  author- 
ities with  reference  to  an  assessment  for  a  local  improvement,  but  aftxjr 
the  hearing  and  confirmation  of  the  assessment  they  have  no  right  to 
attack  it  in  the  courts,  except  as  specifically  prescribed  in  the  statute. 
Matter  of  Munn.  149 

7.  Idem  —  Saving  Clause  of  Clutrter  —  Renew  ef  Assessment.  The  sav- 
ing clause  of  section  1614  of  the  charter  of  the  city  of  New  York  (L.  1897, 
ch.  378),  to  the  effect  that  no  right  or  remedy  of  any  character  shall  be 
lost,  impaired  or  affected  by  reason  of  the  act,  and  that  the  act  shall  not 
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affect  or  impair  any  act  done  or  right  accruing,  accrued  or  acquired,  is 
comprehensive  enough  to  enable  a  property  owner  to  review  an  assessment 
for  a  local  improvement  made  when  the  law  in  force  was  the  Consolida- 
tion Act  (L.  1882,  ch.  410),  although  at  tho  time  the  petition  for  the  review 
of  tho  assessment  was  filed  in  the  court  the  new  charter  had  gone  into 
effect.  Id. 

8.  Idem —  WJietlier  an  Asseasment  is  Based  on  Ei^roneoiLS  Priiiciple  a 
Question  of  Law  —  WJien  Court  may  not  Bemeic  Inequality  in  Assessment  — 
Limitation  on  Power  not  Applicable  to  Certain  Cases.  Whether  an  assess- 
ment for  a  local  improvement  is  based  upon  an  erroneous  principle,  so  as  to 
enable  the  court,  in  the  exercise  of  its  discretion,  to  set  it  aside  under  sec-  * 
tion  903  of  the  Consolidation  Act,  as  amended  by  chapter  613  of  the  Laws 
of  1895,  is  a  question  of  law,  and  if  the  assessment  was  based  upon  the 
proper  principle  courts  have  no  power  to  review  it,  upon  the  ground  that 
it  is  unequal  and  unjust,  since  that  was  a  question  exclusively  for  the 
assessors,  subject  to  review  and  correction  by  the  board  of  revision;  but 
this  limitation  does  not  apply  to  condemnation  or  street  opening  proceed- 
ings, or  other  proceedings  under  special  statutes  that  are  subject  to  con- 
firmation by  the  courts.  Id. 

9.  Idem — Assessment  in  Name  of  Former  Owner.  An  assessment  for  a 
local  improvement  in  the  city  of  New  York  under  the  Consolidation  Act 
is  not  invalidated  by  the  insertion  in  the  roll  as  owner  of  the  name  of  a 
former  owner  in  whose  name  the  property  stood  on  the  assessment  roll  for 
4;he  purposes  of  general  taxation,  since  the  fair  meaning  of  the  provision 
of  section  869,  that  the  assessors  shall  state  the  name  of  the  owner  of  the 
property,  and  that  it  shall  be  their  duty  to  ascertain  by  inquiry  to  be  made 
of  the  deputy  commissioner  of  taxes  of  the  ward  in  which  the  property 
assessed  is  situated,  and  by  inquiry  of  the  receiver  of  taxes  as  to  sucHi 
ownership,  is  that,  in  designating  the  owners,  they  shall  be  guided  by  the 
names  on  the  tax  book.  Id. 

10.  1885,  Ch.S42—MecIianic'sLien  Law  — Notice  of  Lien.  The  pro- 
vision  of  the  Mechanic's  Lien  Law  (L.  1885,  ch.  342,  §  4),  that  the  failure 
to  state,  in  the  notice  of  lien,  the  name  of  the  true  owner,  lessee,  general 
assignee  or  person  in  possession,  against  whose  interest  a  lien  is  claimed, 
shall  not  impair  the  validity  of  such  lien,  refers  to  an  unsuccessful  attempt 
to  designate  such  person  and  does  not  authorize  the  lienor  to  name  the 
lessee  as  the  true  person  against  whose  interest  he  claims  a  lien  and  after- 
ward proceed  against  the  lessor  against  whose  interest  he  did  not  intend 
to  file  notice  of  a  claim.     De  Klyn  v.  Gould.  282 

11.  Idem  —  Consent  of  Owner  to  Improvements.  Where  a  lease  of  real 
property  contains  a  provision  that  the  lessee  shall  at  his  own  expense 
make  certain  specific  changes  and  improvements  on  the  premises,  and  tho 
lessee  in  the  performance  of  his  agreement  materially  departs  from  the 
specifications,  thereby  largely  increasing  the  cost  of  the  improvement, 
the  consent  necessary  under  the  Mechanic's  Lien  Law,  to  render  the  owner 
liable  for  the  work  done  or  the  materials  furnished,  will  not  be  implied 
from  a  mere  acquiescence  by  the  owner  in  the  alteration,  in  the  absence  of 
any  affirmative  act  or  declaration  on  his  part  which  might  have  misled  the 
lessee  or  the  contractor.  Id. 

12.  1890,  Ch.  565  —  Railroad  Law  —  Bimrd  of  Railroad  Commissioners. 
The  provision  of  the  Railroad  Law  (L.  1890,  ch.  565,  §  161)  that  the  board 
of  railroad  commissioners  may  recommend  repairs  and  changes  upon  any 
railroad  in  the  state,  if  in  their  judgment,  "  altera  careful  personal  exami- 
nation of  the  same."  it  shall  appear  necessary,  should  not  be  so  narrowly 
or  technically  construed  as  to  prevent  the  board  from  availing  themselves 
of  the  expert  or  general  knowledge  of  an  inspector  employed  by  it  in  a 
case  where,  in  a  proceeding  to  compel  the  erecrtion  by  a  railroad  company 
of  a  freight  depot  at  a  certain  place,  it  appears  that  the  board  caused  a 
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personal  inspection  of  the  premises  to  be  made  through  its  inspector,  but 
did  not  adopt  his  report  and  reserved  to  themselves  the  power  of  inde- 
pendent action  in  the  premises,  where  the  question  was  as  to  whether  a 
depot  at  another  place  was  so  situated  as  to  meet  the  dema^':?J5  of  shippers 
at  the  place  in  question,  and  if  not,  as  to  whether  the  volume  of  freight 
shipments  over  the  railroad  to  and  from  such  place  was  sufficient  to  jusiify 
the  erection  of  the  proposed  depot;  under  such  circumstances,  the  failure 
to  make  a  personal  examination  of  the  premises  does  not  affect  the  juris- 
diction of  the  board  to  act.  Peaple  v.  J}.  <fc  II.  Canal  Co.  362 
See,  also,  par  3,  this  title. 

18.  1890.  Ch.  (m  — Insurance  Law  — Fund  Paid  to  Fraternal  Bene- 
flciary,  not  Exempt  from  Attachment  for  his  DehtB.  Section  288  of  the 
Insurance  T^aw,  providing  that  "All  money  or  other  benefit,  charity, 
relief  or  aid  to  be  paid,  provided  or  rendered  by  any  such  society,  order 
or  association,  whether  voluntary  or  incorporated  under  this  article  or  any 
other  law,  shall  not  be  liable  to  be  seized,  taken  or  appropriated  by  any 
legal  or  equitable  process,  to  pay  any  debt  or  liability  of  a  member,  bene- 
flviarjr  or  beneficiaries  of  a  member,"  does  not  include  the  case  of  monev 
after  it  has  been  actually  paid  over  and  received  by  the  beneficiary,  and, 
therefore,  a  security  representing  a  part  of  such  money  is  liable  to  an 
attachment  for  a  debt  of  the  beneficiary.     Ball  v.  Case.  57B 

14.  1891,  Ch.  201,  1892,  Ch.  195—  Water  Commifmonera  —  Bond.  That 
water  commissioners  acting  under  chapter  181  of  the  Laws  of  1875  did 
not  file  a  bond  as  required  bv  section  9  of  such  act  as  amended  (L.  1891. 
ch.  201;  L.  1892,  ch.  195),  before  any  official  act  was  done,  does  not  impair 
their  authority  to  take  proceedings  for  the  holding  of  an  election  of  tax- 
payers and  voters  to  determine  the  question  of  taxation  for  a  village  water 
supply,  since  until  the  tax  is  voted  there  is  no  certainty  that  a  water  system 
will  be  created,  nor  would  it  be  possible  to  fix  the  penalty  of  the  bond, 
which  depends  by  statute  upon  the  amount  of  taxes  voted  and  the  cost  of 
the  plant.     Village  of  Charnplain  v.  MeCrea.  264 

15.  1892,  Ch.  202—  Tax  —  Deduction  of  Indebtednen  of  Street  BailuHty 
Company.  Indebtedness  incurred  by  a  street  railway  company  in  the  pur- 
chase of  franchises  cannot  be  deducted  from  its  assets  for  the  purpose  of 
determining  the  proper  assessment  for  municipal  taxes  for  the  year  1894, 
since  such  franchises  were  not  then  taxable  and  consequently  fell  within 
the  express  provision  of  the  Revised  Statutes  (1  R.  S.  391,  ^  9.  subd.  4. 
amd.  L.  1892,  ch.  202)  prohibiting  the  deduction  of  indebtedness  incurred 
in  the  purchase  of  non-taxable  property.  People  ex  rel.  Manh.  Ry.  Co.  v. 
Barker.  305 

.    1892,  Ch.  677.     See  par.  24,  this  title. 

16.  1892,  Ch.  ^9  — Banking  Law  —  Promissory  Note — Individual 
Banker — Usury — Counterclaim.  In  an  action  by  an  individual  banker 
against  the  maker  and  indorser  of  a  promissory  note  upon  which  they 
claim  to  have  paid  usurious  interest,  the  same  rule  must  apply  as  in  such 
an  action  by  a  national  bank,  and  the  the  penalty  of  double  the  sum  so 
paid  imposed  by  the  General  Banking  Law  (L.  1892,  ch.  689,  ^  55)  cannot 
be  enforced  by  the  defendants  by  way  of  counterclaim,  but  can  only  be 
recovered  in  a  penal  action  brought  for  that  purpose.  Caponigri  v. 
Altieri.  256 

17.  Idem  —  App^l — Question  not  Raised  Below.  Defendants,  in  an 
action  on  a  promissory  note,  who  recover  upon  the  theory  that  they  are 
entitled  to  the  penalty  imposed  by  the  second  clause  of  the  second  para- 
graph of  section  55  of  the  General  Banking  Law  for  the  taking  of  usurious 
interest,  cannot  urge  for  the  first  time  on  appeal  that  they  are  entitled  to 
counterclaim  the  amount  charged  by  the  plaintiff  upon  the  discount  of 
the  note,  under  the  fir^t  clause  of  the  second  paragraph  of  such  section, 
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since  that  relates  to  the  illegal  interest  knowingly  stipulated  for  but  not 
paid,  and  the  appeal  must  be  determined  upon  the  theory  which  prevailed 
below.  Id. 

18.  1803,  Ch.  086  — Surrogates  Court -^  Jurisdiction  to  Ent&riiain  Appli- 
cation by  Administrator  for  Allowance  of  his  Oicn  Claim.  The  Surrogate's 
Court  has  jurisdiction  to  entertain  an  application  by  an  administrator  to 
establish  a  claim  in  his  own  favor  against  the  estate  of  his  intestate,  under 
section  2719  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter  686 
of  the  Laws  of  1893,  by  the  insertion  therein  of  the  provision  formerly 
contained  in  chapter  460  of  the  Laws  of  1837,  that  no  part  of  the  property 
of  deceased  shall  be  retained  by  an  executor  or  admimstrator  in  satisfac- 
tion of  his  own  debt  or  claim  until  it  shall  have  been  proved  to  and  allowed 
by  the  surrogate     Matter  of  Marcellus.  70 

1895,  Ch.  613.     See  par.  8,  this  title. 

19.  1896,  Ch.  112  — Liquor  Tax  Law  —  Bewcation  of  Certijlcate  upon 
Oround  of  False  Statement  as  to  Continuous  Occupation  of  Premises,  In  an 
application  for  a  certificate  under  the  Liquor  Tax  Law  (L.  1896,  ch.  112, 
as  amd.)  for  the  traffic  in  liquors  upon  premises  situated  in  a  church  and 
residential  district  within  the  limits  prescribed  by  the  law,  where  the  prem- 
ises were  used  for  such  traffic  at  the  time  of  its  enactment,  it  is  not  neces- 
sary to  state  that  they  were  occupied  continuously  for  such  traffic  from 
that  time  to  the  date  of  the  application,  and  a  statement  therein  to  tBat 
effect,  even  if  untrue,  affords  no  reason  for  the  revocation  of  the  certifi- 
cate upon  the  ground  of  a  false  statement  in  the  application.  Matter  of 
Hawkins.  188 

20.  Idem  —  Abandonment  or  Non-user  of  Privilege.  It  seems,  that  the 
privilege  conferred  by  the  statute  which  secures  to  the  property  owner  a 
right  to  a  certificate,  without  consents,  may  be  lost  by  abandonment  or 
non-user,  when  the  facts  or  circumstances  are  such  as  to  justify  the  conclu- 
sion that  the  owner  intended  to  discontinue  the  liquor  traffic  at  the  place.  Id. 

21.  1896,(7 A.  448 —  Constitutional  Laxo  —  License  Fees  are  Public  Moneys 
—  Appropriation  to  Private  Corporation.  Chapter  448  of  the  Laws  of 
1896,  providing  that  every  person  who  owns  or  harbors  dogs  within  the 
limits  of  any  city  liaving  a  specified  population  in  which  tnere  exists  or 
may  thereafter  exist  an  incorporated  society  for  the  prevention  of  cruelty 
to  animals,  shall  procure  a  yearljr  license  for  each  animal  and  pay  the  sum 
of  one  dollar  therefor  to  such  society;  that  dogs  not  licensed  according  to 
the  provisions  of  the  act  shall  be  seized,  and  if  not  redeemed  within  forty- 
eight  hours,  destroyed  or  otherwise  disposed  of  at  the  discretion  of  the 
society,  and  that  the  license  fees  are  to  be  used  by  the  society  towards 
defraying  the  costs  of  carrying  out  the  provisions  oi  the  statute  and  main- 
taining a  shelter  for  lost,  strayed  or  homeless  animals,  *'and  for  its  own 
purposes,"  so  far  as  it  compels  the  owners  of  dogs  to  pay  license  fees  to 
such  society  for  the  purposes  prescribed  therein  is  unconstitutional,  since 
such  license  fees  are  public  moneys  within  the  meaning  of  the  Constitution 
(Art.  VIII,  §§  9,  10,  14),  and  their  appropriation  to  a  society,  organized 
by  the  voluntary  action  of  individuals  alone,  is  a  gift  of  public  moneys  to 
or  in  aid  of  an  association,  corporation  or  private  undertaking.  Fox  v. 
Mohawk  dt  II.  R.  Humane  Society.  517 

22.  Idem  —  Grant  of  an  Excluiive  Privilege  and  Immunity.  Since  the 
statute  for  the  incorporation  of  such  societies  permits  the  incorporation  of 
but  one  society  in  a  county,  the  act  in  question,  so  far  as  it  empowers 
such  society  to  appropriate,  harbor  and  keep  dogs  without  payinc^  any 
license  fee,  while  every  other  citizen  is  obliged  to  pay  such  license  lee,  is 
unconstitutional  because  it  grants  an  exclusive  privilege  and  immunity 
forbidden  by  the  Constitution.     (Art.  Ill,  §  18.)  Id. 

1896,  Ch.  547.     See  par.  4.  this  title. 


728  INDEX. 

SESSION  liAWS—  Conii?iu^. 

23.  1897,  Ch.  dlS  —  Kew  York  City  Charter —  Section  834  of  thsCodeof 
Civil  Picoedure  not  Repealed.  The  prohibition,  by  section  834  of  the  Code 
of  Civil  Procedure,  of  the  statement  of  an  attending  ph3'sician  as  to 
knowledge  acquired  in  his  professional  capacity,  as  applied  to  a  certifi- 
cate, iiled  by  him  with  a  city  board  of  health,  stating  the  cause  of  his 
patient's  death,  ia  :iot,  cither  expressly  or  impliedly,  repealed  by  section 
1172  of  the  charter  of  the  city  of  New  York  (L.  1897,  ch.  378),  providing, 
among  other  things,  that  copies  of  records  of  the  proceedings  of  the  board 
of  health,  of  its  rules,  regulations,  ordinances,  by-laws  and  books  and 
papers  constituting  part  of  its  archives,  when  authenticated  by  its  secre- 
taiy,  shall  be  presumptive  evidence,  and  the  authentication  taKen  as  pre- 
sumptively correct  in  any  court  of  justice  or  judicial  proceedings,  when 
they  may  be  relevant  to  the  point  or  matter  in  controversy,  of  the  facts,  state- 
ments and  recitals  therein  contained.    Davis  v.  Supreme  Lodge  K.  ofH,   159 

Bee,  also,  par.  7,  this  title. 

24.  1897,  Ch.  4:U— Village  Law  —  Condemnation  of  Waiei*  BighU-^ 
Filing  Map  and  Plan.  The  mauguration  of  a  water  system  duly  insti- 
tuted under  chapter  181  of  the  Laws  of  1875.  is  entitled  to  be  carried  to  a 
final  conclusion  under  that  statute,  notwithstanding  the  subsequent 
enactment  of  the  Village  Law  and  the  repeal  by  it  of  the  law  of  1875, 
since,  under  section  31  of  the  Statutory  Construction  Act  (L.  1892.  ch. 
677),  the  repeal  of  a  statute  does  not  prevent  the  prosecution  of  a  pro- 
ceeding pending  under  it,  and  in  a  proceeding  to  condemn  water  rights 
required  for  such  system  it  is  suflflcient  that  a  map  and  plan  of  the  prop- 
erty sought  to  be  taken  was  filed  in  the  office  of  the  county  clerk  as 
required  by  tho  law  of  1375,  instead  of  with  both  the  village  clerk  and 
county  clerk  as  provided  by  section  223  of  the  Village  Law  (L.  1897.  ch. 
414),  although  such  map  and  plan  were  filed  on  the  day  after  the  latter 
act  by  which  the  former  statute  was  repealed  went  into  effect.  Village 
of  Cnamplain  v.  McCrea.  264 

26.  Idem  —  Water  Rights  —  Map  and  Plan  —  Petition.  An  allegation  in 
a  petition  that  the  proceeding  is  instituted  to  condemn  wat^r  and  water 
rights  as  provided  by  the  Village  Law  (§  223)  should  not  be  treated  as  an 
averment  that  the  water  company  represented  by  the  plaintiff  village  was 
organized  under  such  law  and  subject  to  the  provisions  of  such  section 
with  respect  to  filing  a  map  and  plans,  when,  read  as  a  whole,  the  petition 
discloses  a  water  company  organized  under  the  law  of  1875,  pursuing  the 
remedy  provided  by  the  Code  and  pointed  out  in  section  223  of  the  Vil- 
lage Law  to  water  companies  formed  thereunder.  Id. 

26.  1897,  Ch.  16^  — Railroad  Law  —  Maintenance  of,  and  Repairs  to 
Bridges  over  Crossings  Existing  at  t?ie  time  t/ie  Railroad  Law  took  Effect. 
Section  64  of  the  Railroad  Law  (L.  1897,  ch.  754),  providing  that  "  when 
a  highway  crosses  n  railroad  by  an  overhead  bridge,  the  framework  of  the 
bridge  and  its  abutments  shall  be  maintained  and  kept  in  repair  by  the 
railroad  company,  and  the  roadway  thereover  and  the  approaches  tnereto 
shall  be  maintained',  an''',  kepi  in  repair  by  the  municipality  in  which  the 
same  are  situated,"  Is  not  ilmitca  in  its  application  to  railroacls  constructed 
subsequent  to  its  enactment  or  to  bridges  over  crossings  thereafter  con- 
structed, but  applies  '^o  all  bridges  constituting  the  highway  at  railroad 
crossings  whether  constructed  before  or  after  the  law  went  into  effect. 
City  of  Yonkers  v.  N.  Y.  C,  &  H.  R.  R.  R.  Co.  142 

SETTLEMENT. 

Of  estate,  right  of  beneficiary  to  enforce  demand  of  estate  before. 

See  Executors  and  Administrators,  2. 

SEWERS. 

Construction  of  —  liability  of  municipal  corporation  for  consequential 
damages  to  abutting  property. 

See  Municipal  Corporations,  4,  5. 
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SHIPMENT. 

Of  goods  —  construction  of  provision  as  to. 

See  Contract,  3. 

SHOBT  DECISION. 

When  referee's  report  treated  as. 

See  Appeal,  15. 

SIONATTTItE. 

Failure  of  president  of  stock  corporation  to  add  to,  titles  of  offices  held 
by  him  de  facto. 

See  Corporations,  5. 

SINKING  FUND. 

To  meet  loss  on  account  of  premiums  on  trust  investment  —  duty  of 
testamentary  trustee  to  create. 
See  Trusts. 

SLANDEB. 

Wfcen  (Question  Whether  Words  Import  a  Crime  is  far  the  Jury,  Where 
in  an  action  for  slander  words  proven  on  the  trial  to  have  been  uttered 
by  the  defendant  are  ambiguous  and  in  the  connection  in  which  they  were 
used  are  capable  of  a  construction  imputing  arson  to  the  plaintiff,  and 
they  might  have  been  so  underst^>od,  a  question  of  fact  is  presented  for 
the  jury  as  to  whether  defendant  intended  to  charge  the  plaintiff  with 
such  crime.    Warner  v.  Southall.  496 

SFABKS. 

Destruction  of  property  by  Are  caused  by  locomotive. 

See  Evidence,  C. 

SPECIAL  ACT. 

Authorizing  extension  of  railroad  and  embracing  regulation  as  to  rate 
of  fare. 

See  Constitutional  Law,  1. 

SPECIAL  FBOCEEDINO. 

When  order  setting  aside  assessment  for  local  improvement  is  a  final 
order. 

See  Appeal,  2. 

SPECIAL  TERM. 

Findings  of  fact  by,  at  variance  with  referee's  findings. 

See  Appeal,  10. 

SPECIFIC  PEBFOBMANCE. 

When  part  performance  of  contract,  void  under  Statute  of  Fi-auds, 
insufficient  to  authorize  decree  of. 
See  Contract,  4. 

STATUTES. 

Special  act  authorizing  extension  of  railroad  and  embracing  regulation 
as  to  rate  of  fare. 

See  Constitutional  Law,  1. 

Act  requiring  stock  corporations  to  file  annual  reports — construction 
of. 

See  Corporations,  1. 

Chapter  594  of  the  T^ws  of  1872  not  repealed  by  the  General  Railroad 
Law  —  special  statutory  provision  as  to  fare  —  property  right. 

See  Railroads,  8,  4. 
92 
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STATUTJMF  FRAUDS. 

Part  performance  of  contract  void  under. 
See  Contract,  4. 

Necessity  of  pleading  provisions  relating  to  fraudulent  conveyances. 
See  Pleading,  1. 

STOCK. 

Of  foreign  corporation  pledged  to  a  resident  corporation — attachment 
of  non-resident's  interest  m. 

See  Attachment. 

For  subscription,  construction  of  prospectus  offering. 
See  Corporations,  6-11. 

STOCK  COBPOBATIONa 

Annual  report  of  —  verification. 

See  Corporations,  1-5. 

STREAMS. 

Title  to  bed  of  non -navigable. 
See  Watercoursbs,  1. 

ST&EET  BAILBO AD. 

Breacli  of  contract  to  operate. 

Sue  Contract',  2. 

STREET  RAILWAY  COMPANIES. 

Tax  —  deduction  of  indebtedness  of.  ' 

See  Tax.  3. 

SUBROGATION. 

Of  clnimant  for  damages  caused  by  contractor,  to  rights  of  city  in  fund 
retained  by  it  as  indemnity. 

See  Municipal  Corporations.  2. 

SUBSCRIPTION. 

•    Stock  for  —  prospectus  offering. 

See  Corporations,  6-11. 

SUBSTITUTION. 

Of  attorneys  —  effect  of  order  as  a  former  adjudication  of  right  of  attor- 
neys of  record  to  contingent  fee. 

See  Attorney  and  Client,  1. 

Of  defendant  —  interpleader. 

See  Insurance,  1.  2. 

SUPPLEMENTAL?  PROCEEDINGS. 

In  aid  of  collection  of  tax. 

See  Tax,  1. 

SUPREME  COURT. 

When  order  binding  on  collateral  attack. 

See  Courts,  1. 

SURETIES. 

On  cashier's  bond  —  admissibility  in  evidence  of  books  of  bank  in  action 
against. 

See  EVIDENCE;  5. 

Upon  bond  '^ivcn  to  discharge  mechanic's  lien,  rights  of. 
See  Mechanic's  Lien.  3. 
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SURPLUS. 

Deduction  of -—taxation  of  corporate  property. 

See  Tax,  9. 

SUBBOOATES. 

1.  Jurisdiction  to  Entertain  Applieation  by  Administrator  for  AUowance 
of  his  Own  Claim.  The  Surrogate's  Court  has  jurisdiction  to  entertain  an 
application  by  an  administrator  to  establish  a  claim  in  his  own  favor 
against  the  estate  of  his  intestate,  under  section  2719  of  the  Code  of  Civil 
Procedure,  as  amended  by  chapter  686  of  the  Laws  of  1893,  by  the  inser- 
tion therein  of  the  provision  formerly  contained  in  chapter  460  of  the  Laws 
of  1837,  that  no  part  of  the  property  of  deceased  shall  be  retained  by  an 
executor  or  administrntor  in  satisfaction  of  his  own  debt  or  claim  until  it 
shall  have  been  proved  to  and  allowed  by  the  surrogate.  Matter  of  Mar- 
ceUus.  70 

2.  Appeal  —  When  Decision  of  Appellate  Division  Deemed  not  Unanimous. 
A  decision  of  the  Appellate  Division  affirming  a  decree  of  the  Surrogate's 
Court,  though  claimed  to  have  been  unanimous,  will  be  treated  as  other- 
wise in  determining  the  questions  presented  on  an  appeal  to  the  Court  of 
Appeals  where  nothing  in  the  record  shows  that  it  was  unanimous.       Id. 

3.  Undisputed  Testimony  of  Claimant  —  Question  of  Credibility  for  Sur- 
rogate. Where  practically  the  only  evidence  upon  an  application  by  an 
administrator  for  the  allowauce  of  his  own  claim  against  the  estate  of  his 
intestate  is  the  testimony  of  the  claimant  himself,  the  question  of  his 
credibility  is  presented  for  the  surrogate  to  pass  upon,  and  the  surrogate 
is  not  compelled  to  find  in  his  favor  simply  because  he  has  testified  to 
matters  more  or  less  improbable  which  tended  to  establish  his  claim, 
especially  where,  if  all  to  which  he  testifies  is  found  true,  it  is  insufficient 
to  require  a  decision  in  his  favor.  Id. 

4.  Claim  by  Administrator  against  Estate  —  Proof  Required  to  Establish 
Same.  Public  policy  requires  that  an  administrator's  claim  against  the 
estate  of  his  intestate  be  established  by  very  satisfactory  evidence,  and  it 
is  the  plain  duty  of  the  surrogate,  in  the  absence  of  such  proof,  to  reject 
it.  Id. 

5.  Right  of  Beneficiary  of  Estate  to  Enforce  Demand  of  Estate  before 
Settlement.  One  who  will  ultimately  bo  the  beneficiary  of  a  residuary 
estate  cannot  recover  upon  a  demand  belonging  to  the  estate  and  which, 
together  with  the  other  property,  is  required  by  the  decedent's  will  to  be 
first  devoted  to  the  payment  of  her  debts  and  general  legacies,  before  such 
debts  and  legacies  are* paid  and  the  estate  settled  by  the  executor  or  by  an 
administrator  to  be  thereafter  appointed  to  administer  upon  the  property 
remaining  in  the  executor's  hands  at  the  time  of  his  death.  Id. 

6.  Presumption  tluit  Executor  took  Possession  of  Property  Belonging  to 
Estate.  Upon  an  application  for  the  allowance  of  a  claim  against  a  dece- 
dent's estate  based  upon  the  contention  that  certain  money  belonging  to 
the  estate  of  a  testatrix,  which  was  in  deccdont's  possession  immediately 
after  the  testatrix's  death,  remained  in  his  possession  at  the  time  of  his 
own  death,  it  will  be  presumed,  in  the  absence  of  procf  to  the  contrary, 
that  the  executor  of  the  testatrii:,  ^.  ho  qur.liticd  after  the  testatrix's  death 
but  before  the  decedent's  death,  discharged  his  duly  by  taking  possession 
of  such  money,  especially  where  it  appears  that  he  took  possession  of  a 
mortgage  belonging  to  the  testatrix's  estate  that  was  likewise  in  the 
possession  of  the  decedent.  Id. 

SUSPENSION. 

Of  power  of  alienation  of  real  estate  or  of  the  absolute  ownership  of 
personal  property. 

See  Will,  2. 
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TAX. 

1 .  City  of  Eochester  —  Sufficiency  of  Elector's  Return  of  Non-payment  — 
Supplementary  Proceedings  in  Aid  of  Collection.  Under  the  charter  of  the 
city  of  Rochester  (L.  1861,  ch.  143,  as  amd.)  no  formal  return  by  the  col- 
lector of  the  warrant  issued  for  the  collection  of  a  tax  is  necessary,  and  its 
return  to  the  county  treasurer  uncollected,  together  with  a  tax  bill  directed 
to  the  alleged  delinquent,  upon  which  was  the  notation  "not  pay," 
although  there  is  nothing  of  record  to  show  that  the  notation  was  actually 
made  by  the  collector,  is  a  sufficient  return  of  the  non-payment  of  the  tax 
to  warrant  the  institution  of  supplementary  proceedings  in  aid  of  its 
collection.     Matter  of  Veith.  204 

2.  Beversal  of  Order  Vacating  AMessment.  The  Court  of  Appeals,  oo 
appeal  from  an  order  of  the  Appellate  Division,  reversing  a  final  order  of 
the  Special  Term  in  a  proceeding  by  certiorari  to  review  an  assessment, 
which  involved  a  trial  of  an  issue  of  fact,  the  commissioners  of  taxes  and 
assessments  claiming  that  the  relator  had  taxable  assets  of  great  value, 
and  the  relator  that  it  had  none,  is  required  by  sections  1388,  1361  of  the 
Code  of  Civil  Procedure,  to  assume  that  the  reversal  was  not  upon  the 
facts,  but  upon  some  error  of  law,  unless  the  contrary  clearh'  appears  in 
the  record  body  of  the  order  appealed  from.  People  ex  rel.  Manh.  By.  Co. 
V.  Barker.  305 

3.  Deduction  of  Indebtedness  of  Street  Railway  Company.  Indebtedness 
incurred  by  a  street  railway  company  in  the  purchase  of  franchises  cannot 
be  deducted  from  its  assets  for  the  purpose  of  determining  the  proper 
assessment  for  municipal  taxes  for  the  year  1894,  since  such  franchises 
were  not  then  taxable  and  consoquentlv  fell  within  the  express  provision 
of  the  Revised  Statutes  (1  R.  S.  391,  g  9.  subd.  4,  amd.  L.  1892,  ch.  202) 
prohibiting  the  deduction  of  indebtedness  incurred  in  the  purchase  of 
non-taxable  property.  Id. 

4.  Appeal  —  Finding  when  ConcluMve  upon  the  Court  of  Appeals.  A  find- 
ing by  the  Special  Term  in  certiorari  proceedings  to  review  an  assessment 
upon  the  property  of  a  street  railway  company  for  the  purposes  of  tax- 
ation, upon  the  question  whether  certain  indebtedness  was  contracted  in 
the  purchase  of  franchises,  is  purely  one  of  fact,  and,  if  it  has  support,  in 
the  evidence,  cannot  be  reviewed  by  the  Court  of  Appeals  upon  appeal 
from  an  order  of  the  Appellate  Division  reversing  the  order  of  the  Special 
Term  upon  the  law  and  not  upon  the  facts.  Id. 

5.  Finding  of  Value.  The  value  of  an  item  denominated  "open 
accounts,''  included  in  the  assessment,  representing  the  expenditures  of 
the  company  upon  the  structure  of  another  company,  and  on  account  of 
land  damages  paid  for  that  company,  is  also  purely  a  question  of  fact  for 
the  determmation  of  the  trial  court,  and  its  findings,  if  supported  by  the 
evidence,  cannot  be  disturbed  by  the  Court  of  Appeals.  Id. 

6.  Assessment  of  Property  of  Elevated  Railtcay  Company — Fee  Damages 
as  Assets.  Fee  damages  paid  by  an  elevated  railroad  company  to  abut- 
ting owners  represent  property  that  may  be  assessed,  but  damages  paid  on 
account  of  past  interference  with  their  use  of  easements  of  light,  air 
and  access  do  not  form  a  basis  upon  which  any  valid  assessment  can  be 
made,  since  no  right  or  property  of  value  is  acquired  by  the  railroad 
company  in  consequence  of  such  payments.  Id. 

7.  Taxation  of  Corporate  Pi'operty —  Evidence  of  Impairment  of  Capital 
Stock.  The  commissioners  of  taxes  and  assessments  are  justified  in  assum- 
ing that  the  capital  stock  of  a  corporation  remains  unimpaired,  where 
it  appears  that  it  has  paid  a  dividend  annually  of  six  per  cent;  but  evi- 
dence may  be  introduce*!  sliowini::  that  it  has  been  impaired  by  the  exist- 
ence of  debts,  which  e  idence,  if  believed,  overcomes  the  presumption 
that  might  otherwise  exist.  Id, 
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TAX—  Contintied. 

8.  Proper  Belief  on  Appeal  to  Appellate  Ditfisi&n.  Upon  appeal  from  an 
order  of  the  Special  Term  in  a  certiorari  proceeding  confirming  an  assess- 
ment of  corporate  property  made  by  the  commissioneos  of  taxes  and 
assessments,  the  Appellate  Division  may  modify  the  order  or  reverse  it 
and  send  the  proceedings  back  for  a  reassessment,  but  should  not  vacate 
the  assessment  absolutely  where  it  appears  that  there  is  property  properly 
assessable,  and  it  is  not  contended  that  any  improper  basis  was  adopted 
in  determining  the  amount  of  the  taxable  assets  of  the  relator,  and  the 
questions  raised  have  reference  to  the  items  which  should  or  should  net 
be  included  in  making  up  the  value  of  the  assets.  Id. 

9.  Dedtietion  of  Surplus.  The  •'  surplus  profits  or  reserve  funds"  con- 
templated by  section  8  of  chapter  456  of  the  Laws  of  1857,  providing 
that  *'  the  capital  stock  of  any  company  liable  to  taxation,  except  such 
part  of  it  as  shall  have  been  excepted  m  the  assessment  roll,  or  as  shall 
have  been  exempted  by  law,  together  with  its  surplus  profits  or  reserve 
funds  exceeding  ten  per  cent  of  its  capital  »  »  »  shall  be  assessed  at 
its  actual  value  and  taxed  in  the  same  manner  as  other  personal  and  real 
estate  of  the  company,"  are  the  accumulations  of  the  company  of  moneys 
or  property  in  excess  of  the  par  value  of  the  stock  issued  by  it;  and  if 
after  the  real  estate  and  personal  property  is  assessed  nt  its  actual  value 
no  surplus  over  the  par  value  of  the  stock  is  shown,  or  if  such  surplus 
docs  not  exceed  ten  percent  of  the  capital  stock,  there  is  nothing  to  assess 
as  surplus  and  nothing  from  which  the  ten  per  cent  of  the  capital  can  be 
deducted.  Id. 

TEAOHEK. 

Assistant,  in  public  schools  of  New  York  city  an  employee,  not  an 
officer  —  action  for  salary, 

See  New  York  (City  of),  5. 

TEBM  OF  CBEDIT. 

Effect  of  provision  in  trust  mortgage  executed  by  foreign  corporation 
for  forced  extension  of. 

See  Conflict  of  Laws,  3. 

TBSTAMENTABT  TBUSTEES. 

Duty  of,  to  create  sinking  fund  to  meet  loss  on  account  of  premiums  on 
trust  investment. 
See  Trusts. 

TESTIMONT. 

Tending  to  establish  negligence  —  erroneous  exclusion  of. 

See  Evidence,  6. 
Given  on  cross-examination  —  admissibility  of  explanation  of. 

See  Evidence,  9. 

Of  claimant  against  estate,  undisputed  —  question  of  credibility  for 
surrogate. 

See  Surrogates,  8. 

TIMS. 

Of  payment  of  bond  and  mortgage  —  when  extension  of,  discharges 
guarantors. 

See  Guaranty. 

TITLE. 

When  sufficient  to  support  action  for  injunction  and  damages  against 
elevated  railroad. 

See  Railroads,  6. 
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TITLE—  Continued. 

When  purchaser  is  justified  in  rejecting,  as  unmarketable. 

See  Vendor  and  Purchaser,  2. 
Facts  constituting  notice  to  purchaser  of  the  probable  invalidity  of. 

See  Vendor  and  Purchaser,  3. 

Admissibility  of  evidence  constituting  admission  of  invalidity  of. 
See  Vendor  and  Purchaser,  5, 

To  bed  of  a  non-navigable  stream. 
See  Watercourses,  1. 

TRADE. 

When  contract  not  in  restraint  of. 
See  Contract,  9. 

TBANSFEB. 

Valid  where  made,  when  invalid  here. 
See  Conflict  op  Laws,  2. 

TRESPASS. 

Title  to  bed  of  non -navigable  stream. 
See  Watercourses,  1. 

TRIAL. 

1.  Ri3ht  to  Open  and  Close  Proof  and  Reply  in  Summing  Up  —  Beview 
on  Appeal  of  JDenial  tJiereof  A  party  holding  the  aflSrmative  upon  an 
issue  of  fact  has  the  right  upon  the  trial  to  open  and  close  the  proof 
and  reply  in  summing  up  the  case  to  the  jury;  such  right  is  regarded 
as  a  lekal  right,  not  resting  in  the  discretion  of  the  court,  and  a  denial 
thereof  may  be  excepted  to  and  the  ruling  reviewed  upon  appeal.  Heil- 
bronn  v.  Ilerzog,  98 

2.  When  Defendant  Entitled  to  Open  and  Close.  If  the  plaintijff,  with- 
out giving  any  evidence,  is  entitled  to  recover  upon  the  pleadings,  th^ 
affirmative  of  the  issue  rests  with  the  defendant,  and  he  is  entitled  to  open 
and  close  the  proof  and  to  reply  in  summing  up  the  case  to  the  jury.    Id. 

3.  Action  for  Purchase  Price  of  Goods  before  Expiration  of  Term  of 
Credit.  Defendant,  in  an  action  for  the  purchase  price  of  goods,  is 
entitled  to  open  and  close  the  proof  and  to  reply  in  summing  up  tJie 
case  to  the  jury  where  the  complaint  alleges  a  promise  to  pay  for  the 
goods,  which  is  not  denied  in  the  answer,  but  does  not  allege  the  time 
when  payment  is  to  be  made,  and  the  answer  pleads  an  unexpired  term 
of  credit,  notwithstanding  an  allegation  in  the  complaint,  which  is  denied 
by  the  answer,  that  the  sum  claimed  is  due  and  payable,  since  that  allega- 
tion is  a  mere  statement  of  a  conclusion  of  law.  Id. 

4.  Instruction  as  to  Waiver  of  Right  to  Disaffirm  Credit  on  Sale  of  Goods. 
In  an  action  by  sellers  of  goods  to  recover  the  purchase  price  thereof 
before  the  expiration  of  the  term  of  credit,  upon  the  ground  that  they 
relied  upon  a  false  and  fraudulent  statement  by  the  buver  as  to  his  finan- 
cial condition,  an  instruction  that  if  after  the  sale  the  buyer  informed 
one  of  the  sellers  that  there  was  a  mistake  in  the  statement  and  offered 
to  return  the  goods  upon  the  receipt  of  the  notes  given  for  the  pur- 
chase price  and  the  seller  refused  to  receive  the  gocxis,  it  was  a  waiver 
of  the  fraud  and  the  sellers  cannot  recover,  but  must  rely  upon  the  notes, 
is  erroneous  an<l  is  not  cured  by  another  instruction  to  the  effect  that  the 
sellers  cannot  recover  in  the  action,  if  at  the  time  the  buyer  offered  to 
return  the  goods  and  gave  the  explanation,  the  seller  was  satisfied  to  allow 
the  sale  to  stand,  since  the  right  of  the  sellers  to  affirm  the  sale  and  dis- 
attirm  the  credit  because  of  the  fraud  is  not  clearly  preserved  by  the 
instructions  when  read  together.  Id. 
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TBIAL  —  Contin  tied. 

5.  Sale  on  Credit —  Options  of  Buyer  in  Ceue  of  Fraud  TndtLcing  the 
Credit,  Where  goods  are  sold  and  credit  extended  to  the  buyer  in  reli- 
ance upon  false  and  fraudulent  statements  made  bv  him  as  to  his  finan- 
cial eondition,  the  sellers  have  the  right  either  to  aisafflrm  the  sale  and  « 
proceed  in  replevin  to  recover  the  g<x>d5,  or  they  may  waive  the  tort  and 
proceed  in  assumpsit  for  the  purchase  price  of  the  goods  without  await- 
ing the  expiration  of  the  term  of  credit.  Id. 

For  grand  larceny  —  charge  indefinite  as  to  real  issue. 
See  Crimes,  2. 

For  murder  —  when  absence  of  direct  proof  goes  to  weight,  not  compe- 
tency, of  evidence —  non- prejudicial  error  in  charge. 

See  Crimes,  4,  5. 
Evidence  —  cross-examination  of  expert  as  to  inconsistent  opinions. 

See  Evidence,  11. 

When  inquiry  upon  direct  examination  raises  no  collateral  issues  as  to 
separate  parcels  of  property. 
See  Evidence,  18. 

Admissibility  in  evidence  of  expert  opinion  as  to  safety  of  working 
place  and  methods  of  insuring  its  safety. 
See  Evidence,  13. 

Erroneous  instruction  of  jury  as  to  negligence  of  parents. 
See  Negligence,  1. 

Safetv  of  working  place,  contributory  negligence  and  assumption  of 
risk,  wnen  questions  for  jury. 

See  Negligence,  0. 

For  slander  —  when  question  whether  words  import  a  crime  is  for  the 
jury. 

See  Slander. 

Evidence  —  when  finding  whether  of  fact  or  of  law  is  erroneous. 
See  Vendor  and  Pcrchaser,  4. 

TBUST  OOMPANIES. 

Certificates  of,  representing  shares  of  stock  in  foreign  corporation  — 
implied  warranty. 

See  Corporations,  7-11. 

TBTTSTEE. 

Appointed  by  agreement  of  separation  between  husband  and  wife  — 
jurisdiction  of  Supreme  Court  to  remove  and  appoint  another. 
See  Courts,  4. 

TBX7ST  MOBTOAQE. 

Executed  by  foreign  corporation  —  validity  as  to  chattels  within  tLis 
state. 

See  Conflict  of  Laws,  8. 

TBX7STS. 

Duty  of  Testamentary  Trustee  to  Create  Sinking  Fund  to  Meet  Loss  on 
Account  of  Premiums  on  Trust  Tarestimnt.  Where  there  is  nothing  in  the 
surrounding  facts  and  circumstances  to  show  that  a  testator  in  his  will 
intended  any  different  treatment  of  a  trust  than  that  which  the  language 
of  the  clause  creating  it  plainly  indicates,  viz.,  that  the  capital  of  the 
trust  should  be  kept  intact  and  that  to  that  end  an  adequate  propor- 
tion of  the  annual  income  should  be  set  apart  to  make  good  the  amount 
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paid  in  premiums  in  order  to  secure  a  proper  investment,  it  is  the 
duty  of  the  trustee,  who  has  invested  the  trust  funds  in  bonds,  purchased 
at  a  premium,  to  set  apart  out  of  the  income  payable  to  the  life  beneficiary 
a  sufficient  sum  each  year  with  which  to  form  a  sinking  fund  of  such 
extent  that  the  principal  of  the  trust  will  be  kept  intact  and  unimpaired. 
iV:  r.  Life  Ins.  &  Trust  Co.  v.  Baker.  484 

Construction  of  provision  of  will  continuing,  in  case  of  incompetency 
of  beneficiary. 
See  Will,  8. 

T7NJTJST  EKBICHICENT. 

Non -applicability  of -theory  of. 

See  JuDOMENT,  8. 

USUBY. 

Promissory  note  —  individual  banker. 

See  Counterclaim. 

VALUE. 

Finding  of  —  question  of  fact. 
See  Appeal,  13. 

VABIANCE. 

Between  recital  and  promise. 
See  Contract,  1. 

VENDOR  AND  PXTBCH  A8ER. 

1.  When  Purchaser  Entitled  to  Recover  Sum  Paid  on  Contract  for  Sale  of 
Land.  Where  the  vendor  of  real  estate  under  an  executory  contract 
is  unable  to  convey  a  marketable  title  free  from  doubtful  questions  of 
fact  or  law  at  the  time  provided  by  the  contract,  the  purchaser  is  entitled 
to  recover  the  amount  paid  thereon  in  advance  and  for  examination  of 
the  title,  and  a  formal  tender  or  demand  on  his  part  is  not  necessary  in 
order  to  enable  him  to  maintain  the  action.     Brokato  v.  Duffy.  391 

2.  W/ien  Purchaser  is  Justified  in  B^ecling  Title  as  Unmarketable. 
A  title  is  not  marketable  if  subject  to  a  serious  question  of  fact  which 
might  be  decided  in  different  ways  by  different  tribunals,  and  where 
a  purchaser  upon  investigation  has  ascertained  facts  sufficient  to  constitute 
actual  notice  to  him  of  the  probable  invalidity  of  the  vendor's  title,  and 
that  if  he  accepts  it  he  will  be  called  upon  to  defend  it,  he  is  justified  in 
rejecting  it  as  unmarketable.  Id. 

8.  Action  to  Recover  Sum  Paid  on  Executory  Contract  for  Sale  of 
Land —  Fhcts  Constituting  Notice  to  PurcMser  of  tlie  Fro^HiUe  Invalidity 
of  Vendor's  Title.  In  an  action  by  the  purchaser  of  land  under  an 
executory  contract  to  recover  a  sum  paid  thereon  in  advance  and  for 
examination  of  the  title,  in  which  the  issue  was  whether  the  vendor  had 
a  marketable  title,  where  it  appears  that  the  plaintiff  upon  an  inves- 
tigation of  the  title  had  ascertained  from  an  examination  of  the  records  of 
an  inquisition  in  lunacy  that  a  jury  had  found  the  vendor's  grantor  insane 
at  the  time  he  conveyed  to  her  —  that  a  motion  to  confirm  the  verdict  was 
denied  and  the  proceeding  dismissed  because  the  commissioner  discredited 
some  of  the  medical  evidence  —  that  leave  was  given  to  apply  for  a  new 
commission,  which  was  denied  because  the  alleged  incompetent  was  beyond 
the  jurisdiction  of  the  court,  although  the  pendency  oi  such  proceeding 
had  been  canceled  of  record  and  it  had  been  filed  in  a  special  proceeding 
and  not  in  an  action,  the  facts  constitute  such  actual  and  sufficient 
notice  to  him  of  the  probable  invalidity  of  the  defendant's  title  as  will 
justify  him  in  rejecting  it  as  unmarketable  becuuse  he  might  be  required 
to  defend  it  upoii  the  ground  that  her  grantor  was  insane;  espcjcially  when 
it  also  appeal's  that  he  had  beeu  warned  by  persons  in  opposition  to  her 
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that  if  be  accepted  such  title  he  would  have  to  defend  it;  and  when  the 
defendant  fails  to  show  by  proof  which  would  be  satisfactory  to  a  reason- 
able person  that  her  title  was  unimpaired  by  the  alleged  defects,  the 
plaintiff  is  net  required  to  accept  the  proffered  title,  and  may  recover 
back  the  money  paid  upon  the  contract.  Id. 

4.  Evidence  —  When  Finding  whether  of  Fact  or  of  Law  is  Erroneous, 
A  finding  in  such  an  action  that  there  was  no  evidence  of  the  insanity 
of  the  defendant's  grantor  at  the  time  he  deeded  the  property  to  her, 
and  not  enough  to  create  a  reasonable  doubt  upon  the  subject,  is  erro- 
neous whether  viewed  as  a  finding  of  fact  or  as  a  conclusion  of  law, 
since  there  was  enough  compet-ent  evidence  not  only  to  justify  but  to 
require  a  finding  that  there  was  reasonable  doubt  as  to' his  sanity.  Id. 

5.  Admissibility  of  Evidence  Constituting  Admission  of  Invalidity  of  Title. 
Upon  the  trial  of  such  an  action  the  exclusion  of  proof  tending  to  show 
that  the  defendant  herself  regarded  the  deed  as  invalid,  and  for  that  reason 
voluntarily  surrendered  three-fouiths  of  the  property  which  it  purported 
to  convey,  is  erroneous,  since  it  constituted  a  practical  admission  on  her 
part  that  the  title  which  she  claimed  to  the  property  when  the  contract 
between  the  parties  was  made  was  not  only  unmarketable,  but  invalid.  Id, 

VEBIFICATION'. 

Of  annual  report  of  stock  corporations. 
See  Corporations,  1-6. 

WAIVXB. 

fire  insurance  —  when  agent  chargeable  with  notice  of  incumbrance. 
See  Insurance,  C. 

Of  right  to  disaffirm  credit  on  sale  of  goods  —  instruction  as  to. 
See  Trial,  4. 

WABBANT7. 

Implied,  of  trust  company  issuing  certificates  of  stock  in  foreign  cor- 
poration to  deliver  marketable  stock  free  from  lien. 
See  Corporations,  7-11. 

WATER  00MMIS8I0NEBS. 

Bond. 

See  Watercourses,  6. 

WATEBOOUBSEa 

1.  Title  to  the  Bed  of  a  Non-naviaable  Stream.  In  an  action  to  restrain 
a  trespass  and  the  taking  of  ice  from  a  creek,  the  complainant's  title  to 
which  is  deduced  from  a  grantor  to  whom  a  patent  for  a  large  tract 
of  land  was  issued  by  the  Dutch  government,  a  claim  that  the  patentee 
had  never  obtained  title  to  the  creek  and  the  land  forming  its  bed  by 
reason  of  the  rule  of  the  dvil  law,  under  which  such  patents  are  to  be 
construed,  that  the  waters  and  bed  of  a  stream  navigable  in  fact,  though 
lying  above  the  ebb  and  flow  of  the  tide,  remain  in  the  sovereign  and  do 
not  pass  under  his  grants,  is  defeated  by  a  finding  of  the  trial  court  that 
the  creek  is  not  navigable,  and  also  by  the  fact  uat  the  grantor  received 
a  subsequent  patent  from  the  Colonial  government,  after  the  colony  had 
passed  into  the  hands  of  the  English,  which  must  be  construed  by  the 
common  law  and  undoubtedly  conveyed  the  title  to  the  stream  and  its  bed. 
Hinekel  v.  Stevens.  171 

2.  Reservations  in  Deed,  not  for  the  Benefit  of  Strangers.  A  reservation 
of  "all  creeks,  streams  and  ponds  of  water  and  their  beds  or  lands  under 
water."  in  a  deed  from  the  successor  in  title  of  the  original  patentee,  does 
not  inure  to  the  benefit  of  strangers  to  the  deed.  Id. 
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8.  Eminent  Domain  —  Condemnation  of  Water  Bights  —  BBtUion,  A 
petition,  in  a  proceeding  instituted  by  a  board  of  water  oonunissioners  of 
a  village  nnder  the  Condemnation  Law  (Code  of  Civ.  Pro.  §§  8857-3884) 
to  condemn  water  rights,  specifically  describes  the  property  sought  to  be 
taken  with  reasonable  certainty,  as  required  by  subdivision  2  of  section 
8860,  where  it  defines  it  as  water  to  be  diverted  from  a  certain  river,  at  a 
specified  point,  in  sufficient  quantity  to  furnish  a  stated  minimum  supply 
per  day  for  domestic  purposes,  and  a  stated  maximum  supply  per  day  for 
fire  and  emergency  purposes,  and  when  the  description  is  amplifieid  by 
reference  to  other  portions  of  the  petition.  ViUage  of  Champtain  v. 
MeCrea.  264 

4.  Condemnation  of  Water  Rights — Filing  Map  and  Plan.  The  inau- 
guration of  a  water  system  duly  instituted  under  chapter  181  of  the  Laws 
of  1875,  is  entitled  to  be  carried  to  a  final  conclusion  under  that  statute, 
notwithstanding  the  subsequent  enactment  of  the  Village  Law  and  the 
repeal  by  it  of  the  law  of  1876,  since,  under  section  81  of  the  Statutory 
Construction  Act  (L.  18d2,  ch.  677),  the  repeal  of  a  statute  does  not  pre- 
vent the  prosecution  of  a  proceeding  pending  under  it,  and  in  a  proceed- 
ing to  condemn  water  rights  requirra  for  such  system  it  is  sufficient  that 
a  map  and  plan  of  the  property  sought  to  be  taken  was  filed  in  the  office 
of  the  county  clerk  as  required  by  the  law  of  1875,  instead  of  with  botii 
the  village  clerk  and  county  clerk  as  provided  by  section  223  of  the  Vil- 
lage Law  (L.  1897,  ch.  414),  although  such  map  and  plan  were  filed  on  the 
day  after  the  latter  act  by  which  the  former  statute  was  repealed  went 
into  effect.  Id. 

5.  Water  Rights — Map  and  Plan  —  Petition.  An  allegation  in  a  peti- 
tion that  the  proceeding  is  instituted  to  condemn  water  and  water  rights 
as  provided  by  the  Village  Law  (§  228)  should  not  be  treated  as  an  aver- 
ment that  the  water  company  represented  by  the  plaintiff  village  was 
organized  under  such  law  and  subject  to  the  provisions  of  such  section 
with  respect  to  filing  a  map  and  plans,  when,  read  as  a  whole,  the  petition 
discloses  a  water  company  organized  under  the  law  of  1875,  pursuing  the 
remedy  provided  by  the  Uode  and  pointed  out  in  section  228  of  the  Village 
Law  to  water  companies  formed  thereunder.  '  i&. 

6.  Water  Commissioners  —  Bond.  That  water  commissioners  acting 
under  chapter  181  of  the  Laws  of  1875  did  not  file  a  bond  as  required  by 
section  9  of  such  act  as  amended  (L.  1891,  ch.  201;  L.  1892,  ch.  195),  before 
any  official  act  was  done,  does  not  impair  their  authority  to  take  proceed- 
ings for  the  holding  of  an  election  of  taxpayers  and  voters  to  determine 
the  question  of  taxation  for  a  village  water  supply,  since  until  the  tax  is 
voted  there  is  no  certainty  that  a  water  system  will  be  created,  nor  would 
it  be  possible  to  fix  the  penalty  of  the  bond,  which  depends  by  statute 
upon  the  amount  of  taxes  voted  and  the  cost  of  the  plant.  Id. 

WATER  BIOHXa 

Condemnation  of  —  petition  —  filing  map  and  plan. 

See  Watercourses,  3-5. 

WATEB  WOBXS. 

1.  Water  Works  Company  —  When  Contract  to  Furnish  Witter  between  it 
and  a  Consumer  may  be  Implied.  Where  a  quasi  public  corporation  is 
chartered  to  supply  water  to  the  citizens  of  a  municipality,  and  connects 
the  house  of  a  citizen  with  its  street  mains,  and  furnishes  him  water 
with  more  or  less  regularity  for  a  series  of  years,  for  which  he  pays  its 
prescribed  rates,  a  contract  between  him  and  the  corporation  by  which 
It  is  to  furnish  and  he  is  to  pay  for  its  water  is  to  be  implied.  MeBniee  v. 
Kingston  Water  Co.  27 

2.  Injunction  Restraining  Company  from  Cutting  off  Supply.  Where 
a  company  under  contract  with  a  citizen   to   supply  bim  with  water 
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fails  to  do  80  and  the  latter  refuses  to  pay  a  bill  rendered,  the  former 
will  he  enjoined  pendente  lite  from  cutting  off  the  customer  from  its 
water  syslem,  as  the  rights  of  the  parties  must  be  determined  by  the 
court.  Id, 

WILL. 

1.  When  Annuity  a  Charge  upon  the  Beat  Estate.  Under  a  will 
which  bequeaths  an  annuity  to  the  widow  during  her  natural  life, 
to  be  paid  quarterly  by  the  executors,  expressly  charging  the  rents  and 
profits  of  certain  real  estate  with  its  payment  during  suc3q  period,  bequeaths 
an  annuity  to  l^is  son-in-law  during  his  natural  life,  to  be  paid  by  his 
executors  quarterly,  devises  all  the  rest  and  residue  of  the  real  estate  to 
the  testator's  children  and  two  grandchildren,  to  be  divided  between  them 
when  his  youngest  son  arrives  at  the  age  of  twenty-one  or  at  his  decease, 
if  he  should  die  before  attaining  that  age,  directs  the  executors  to  take 
possession  and  control  of  the  real  estate,  and,  after  paying  out  of  the  same 
all  taxes,  assessments,  repairs  and  expenses,  ''also  the  said  annuity  herein 
given  to  my  said  wife  and  the  said  annuity  given  to  my  son-in-law 
*  *  *,"  to  credit  the  balance  quarterly  to  the  children  and  grandchil- 
dren, and  finally  gives  and  bequeaths  to  the  children  and  grandchildren 
all  the  rest  and  residue  of  the  personal  estate  to  be  divided  equally  between 
them,  a  provision  being  made  for  a  gift  over  in  case  of  the  death  of  the 
grandchildren  without  issue  before  reaching  the  age  of  twenty -one  years,  the 
annuity  to  the  son-in-law  remains  a  charge  upon  the  real  property  after 
the  expiration  of  the  period  set  for  the  division  of  such  real  property. 
Dunham  v.  Deraismes.  65 

2.  When  There  is  no  Suepension  of  the  Power  of  Alienation  of  Real 
Estate  or  of  the  Absolute  Ownership  of  Personal  Property,  The  sixteenth 
provision  of  a  will  gave  to  testator's  wife,  in  lieu  of  dower,  and  to  his 
two  sons,  the  use  for  fifteen  years  after  his  death  of  specified  real  estate 
and  farms,  together  with  the  use  of  all  the  stock  and  farming  equipments 
thereon,  on  condition  that  both  the  real  and  personal  property  should  be 
kept  in  as  good  condition  and  of  the  same  value  as  at  the  time  of  his 
death,  so  that  his  grandchild  or  children  mentioned  in  the  next  sub- 
uivision  should  receive  as  much  personal  property  and  of  as  much  value 
as  the  personal  property  mentioned  was  worth  at  the  time  of  his  death, 
and  in  case  of  the  aeath  of  either  of  the  devisees,  the  survivors  or  survivor 
should  take  the  entire  use  of  the  farms  and  property  to  the  end  of  the  term 
specified,  ''intending  to  give  one-third  of  the  produce  and  profits  of  said 
farms  and  real  estate  and  stock,  etc.,  to  each  of  the  persons  above  named 
to  the  end  of  the  fifteen  years,  or  so  much  of  said  term  as  they  all  live." 
The  seventeenth  provision  devised  both  the  real  and  personal  prop- 
erty mentioned  "to  my  grandchildren,  to  be  equally  divided  between 
thera,  share  and  share  alike,  subject  only  to  the  fifteen  years'  use  of  the 
same  heretofore  provided  for,  intending  hereby  to  grant  and  devise  to 
my  grandchild  or  children  all  the  land  and  personal  property  mentioned, 
referred  to  or  intended  in  the  preceding  sixteenth  subdivision  of  this 
my  last  will."  Held,  that  the  property  became  vested  upon  the  death  of 
the  testator  in  his  only  grandchild,  who  took  the  fee  of  the  real  estate 
subject  only  to  the  estate  for  years  given  by  the  sixteenth  provision,  and 
hence  there  was  no  suspension  of  the  power  of  alienation  of  the  real 
estate;  nor  was  there  any  suspension  of  the  absolute  ownership  of  the 
personal  property.     WUber  v.  Wilber,  451 

3.  Construction  of  Provision  Continuing  Trust  in  Case  of  Incompetency 
of  Beneficiary,  In  a  will  giving  the  net  income  of  the  testator's  residuary 
estate  to  his  wife  for  life,  and  directing  upon  her  death  a  division  of 
the  estate  between  his  daughters,  whose  shares  were  to  be  held  in  trust 
for  the  period  of  twelve  years  and  thereafter  to  belong  to  them,  if  living, 

g revisions  that  in  case  of  the  inability  or  incompetency  of  a  daughter 
er  share  shall  be  held  and  managed  by  the  trustees,  after  the  period 
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specified  for  the  duration  of  the  trust,  the  estate  meantime  to  become  legally 
vested  in  such  daughter  as  if  the  trust  were  not  continued,  are  incon- 
sistent; nor  can  they  be  effectuated  as  a  power  in  trust,  inasmuch  as  the 
estate  vests  absolutely  in  the  daughter  at  the  expiration  of  the  trust 
period  specified;  and  the  duly  appointed  committee  of  her  person  and 
estate,  and  not  the  trustees,  is  entitled  to  manage  her  share  thereafter. 
KemocTian  v.  Marshall.  473 

WORKING  PLACR 

Admissibility  in  evidence  of  expert  opinion  as  to  safety  of. 

See  Evidence,  18. 
Safety  of. 
See  Negligence,  8,  9. 

WRITING. 

Insufilcient  new  promise  in,  to  pay  discharged  debt. 
See  Bankbuftct. 


TABUUR  nST  OF  OPINIONS. 


Pabkeb,  Ch.  J. 

PAOB. 

FB0HI880BY  NOTES;  IKDOBSEMEKT  AVTE&  MATX7B- 
ITY;  DUTY  TO  DBBEAITD  PAYMENT  AND  GIVE 
NOTICE  IF  NOT  PAID. 

Ckrman- American  Bank  v.  At  water 86,    89 

ATTOBNEY  AND  CUENT;  BIGHT  OF  GOTTNSEL  TO  PABT 
OF  CONTINGENT  FEE. 

Williams  v.  Barkley 48,    58 

MTTNICIPAIiGOUBTOFTHEOITYOFNEWYOBK;  JT7BIS- 
DIGTION  OVEB.NON-BESIDENT  NATHBAL  PEBSONS 
HAVING  PULOE  OF  BUSINESS  IN  THE  CITY. 

Routenberg  v.  Schweitzer 175,  176 

PLEADING;  COMPLAINT  IN  ACTION  FOB  NECESSABIES 
FUBNISHED  INFANT. 

Goodman  v.  Alexander 289,  290 

PLEADING ;  COMPLAINT  IN  ACTION  FOB  NECESSABIES 
FUBNISHED  WIFE. 

Hatch  V.  Leonard 485,  487 

WILL ;  SUSPENSION  OF  POWEB  OF  ALIENATION. 

Wilber  v.  Wilber 451,  454 

TBUSTS;  DUTY  OF  TBUSTEE  TO  CBEATE  SINKING  FUND. 

N.  Y.  Life  In8.  &  Trust  Co.  v.  Baker 484,  487 

SLANDEB;  WHEN  QUESTION  WHETHEB  WOBDS 
IMPOBT  A  CBIME  IS  ;POB  THE  JUBY. 

Warner  V.  Southall.'. 496,  497 

CONTBACT ;  SPECIFIC  PEBFOBMANCE. 

Russell  V.  Briggs 500,  506 

Gray,  J. 

CONTBACT ;  OONSTBUCTION  OF  PBOSPECTUS  OFFEBING 
STOCK  FOB  SUBSCBIPTION. 

McClure  v.  Central  Trust  Company 108,  130 

BANKING;  CANCELLATION  OF  ENTBY  IN  DEPOSITOB'S 
PASSBOOK. 

Kirkham  v.  Bank  of  America 182,  186 

BAILBO ADS ;  EJECTION  OF  P ASSENGEB 

Montgomery  v.  BuflPalo  Railway  Co 189,  140 


/ 


742  TABULAE  LIST  OF  OPINIONS. 

PAOB. 

OORPOAATIONS;    COMPENSATION    OF    DIBEOTOB  FOB 

SERVICE& 

Bagley  v.  Carthage,  W.  &  8.  H.  R.  R.  Co 179,  180 

ATTACHMENT;  OF  NON-BESIDENT'S  INTEREST  IN 
PLEDGED  STOCK  OF  FOREIGN  CORPORATION. 

Simpson  v.  Jersey  City  Contracting  Co 108,  194 

JXnX^MENTS ;  RES  ADOTTDIGATA ;  THEORY  OF  <'  UNJUST 
ENRICHMENT." 

Young  V.  Farwell 841,  845 

PLEADING;  COMPLAINT  IN  ACTION  FOR  NECESSARIES 
FURNISHED  WIFE. 

Hatch  V.  Leonard 435,  440 

WILL;  TRUST  IN  CASE  OF  INCOMPETENCY  OF 
BENEFICIARY. 

Kernochan  v.  Marshall 472,  475 

CONTRACT;  CONSIDERATION;  CONTRACT  NOT  IN 
RESTRAINT  OF  TRADE. 

Wood  V.  Whitehead  Bros.  Co 545,  548 

DIVORCE;  FOREIGN  DECREE;  EVIDENCE  OF  DETEC- 
TIVES; CORROBORATION. 

Winston  v.  Winston 553,  554 

RAILROADS,  ELEVATED;  TITLE  SUFFICIENT  TO  SUP- 
PORT ACTION;  EVIDENCE;  INCONSISTENT  OPIN- 
IONS; SEPARATE  PARCELS. 

Levin  V  N.  Y.  El.  R.  R.  Co 572,  574 

NEGLIGENCE;  MASTER  AND  SERVANT;  EXPERT 
OPINIONS. 

Finn  v.  Cassidy 584,  599 

O'Brien,  J. 

RAILROADS;  MAINTENANCE  OF,  AND  RKPATRS  TO 
BRIDGES  OVER  CROSSINGS. 

City  of  Yonkers  v.  N.  Y.  C.  <&  H.  R.  R.  R  Co 142,  148 

NEW  YORK  CITY;  ASSESSMENT  FOR  LOCAL  IMPROVE- 
MENTS ;  RIGHTS  OF  PROPERTY  OWNERS ;  APPEAL ; 
ORDER  SETTING  ASIDE  ASSESSMENT  FOR  LOCAL 
IMPROVEMENT  A  FINAL  ORDER. 

Matter  of  Munn 149,  153 

EVIDENCE ;  PRIVILEGED  COMMUNICATIONS;  TESTI- 
MONY OR  CERTIFICATE  OF  PHYSICIAN  AS  TO 
CAUSE  OF  DEATH. 

Davis  v.  Supreme  Lodge  Knights  of  Honor 159,  160 


TABULAR  LIST  OF  OPINIONS.  743 

PAGE. 

UanOB  TAX  LAW;  BEVOOATION  OF  CERTIFICATE 
UPON  GBOTTNB  OF  FALSE  STATEMENT. 

Matter  of  Hawkins 188,  189 

APPEAL;  BEVEBSAL;  BREACH  OF  COVENANT  TO 
OPERATE  ELECTBIC  STBEET  BAILBO  AD. 

BuflPalo  &  L.  Land  Co.  v.  Bellevue  L.  &  I.  Co 347,  249 

BAILBO  ADS;  CONSTITUTIONAL  LAW;  SPECIAL  ACT 
AS  TO  BATE  OF  FARE. 

Parker  V.  Elmira,  C.  &N.  R.  R.  Co 274,  276 

TAX ;  PBOPEBTY  OF  ELEVATED  BAILBO ADa 

roople  ex  rel.  Manh.  Ry.  Co.  v.  Barker 305,  819 

VENDOB  AND  PTJBCHASEB;  CONTRACT  FOB  SALE  OF 
LAND. 

Brokaw  v.  Duffy. . .     391,  403 

TBT7STS;  DUTY  OF  TBUSTEE  TO  CBEATE  SINKING  FUND. 

N.  Y.  Life  Ins.  &  Trust  Co.  v.  Baker 484,  490 

NEGLIGENCE;  MASTEB  AND  SEBVANT;  EXPEBT 
OPINIONS. 

Finn  v.  Cassidy 584,  687 

^  Bartlett,  J. 

B ANKBUPTCY ;  INSUFFICIENT  NEW  PBOMISE  IN  WRIT- 
ING TO  PAY  DISCH  ABGED  DEBT. 

Tompkins  v.  Hazen 18,    19 

EVIDENCE ;  DECLABATIONS  BY  MOBTGAGEE,  WHEN 
INADMISSIBLE  AS  AGAINST  ASSIGNEE. 

Merkle  v.  Beidleman 21,     22 

WATEB  WOBKS  COMPANY;  CONTBACT  TO  FUBNISH 
WATEB;  INJUNCTION  BESTBAINING  COMPANY 
FBOM  CUTTING  OFF  SUPPLY. 

McEiitee  v.  Kingston  Water  Co 27,     29 

NEGLIGENCE;  INJUBIES  BECETVED  AT  BAILBOAD 
CROSSING  ;  aUESTIONS  OF  FACT. 

St.  John  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co 241,  248 

APPEAL;  FINAL  OBDEB  AND  JX7DGMENT;  EMINENT 
DOMAIN ;  CONDEMNATION  OF  WATEB  BIGHTS. 

Village  of  Charaplain  v.  McCrea 264.  266 

EaUITY;  COBPOBATE  MAIL  ADDBESSED  TO  INDI- 
VIDUAL; DISTBIBUTION  BY  BEFEBEE ;  APPEAL; 
BEFEBEE'S  BEPOBT,  WHEN  A  <<  SHOBT  DECISION ; " 
aUESTION  NOT  BAISED  BELOW. 

Dr.  David  Kennedy  Corporation  v.  Kennedy 858.  855 
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PAOK. 

RAILROADS;  BAILBOAD  ULW;  <<PEBSONAL  EXAMI- 
NATION "  OF  PREMISES. 

People  V.  D.  &  H.  Canal  Co 362,  868 

WILL ;  PROVISION  CONTINUINa  TRUST. 

Eemochan  v.  Marshall 472,  480 

Haight,  J. 

NEGLiaENOE;  ERRONEOUS  INSTRUCTION  AS  TO  NEO- 
LiaENGE  OF  PARENTS. 

Neun  V.  Rochester  Railway  Company 146,  147 

TAX ;  APPEAL;  FINDINGS  OF  FACT  BY  SPECIAL  TERM 
AT  VARIANCE  WITH  REFEREE'S  FINDINOS; 
REVERSAL  OF  ORDER  VACATING  ASSESSMENT; 
ASSESSMENT  OF  PROPERTY  OF  ELEVATED  RAIL- 
WAY COMPANY ;  DEDUCTION  OF  SURPLUS. 

People  ex  rel.  Manh.  Ry.  Co.  v.  Barker 805,  810,  839 

APPEAL;  REVERSAL;  ORDER,  NOT  OPINION, 
CONTROLS. 

Spies  V.  Lockwood 481 

Mabtin,  J. 

EVIDENCE ;  DISCLOSURES  BY  PHYSICIAN ;  WAIVER 

Ilolden  V.  Metropolitan  Life  Ins.  Co 13,     14 

SURROGATE'S  COURT;  APPLICATION  BY  ADMINIS- 
TRATOR FOR  ALLOWANCE  OF  HIS  OWN  CLAIM; 
APPEAL ;  WHEN  DECISION  OF  APPELLATE  DIVIS- 
ION NOT  DEEMED  UNANIMOUS. 

Matter  of  Marcellus 70,     75 

TRIAL;  WAIVER  OF  RIGHT  TO  DISAFFIRM  CREDIT 
ON  SALE  OF  GOODS. 

Heilbronn  v.  Herzog 98,  104 

COUNTERCLAIM;  PROMISSORY  NOTE;  INDIVIDUAL 
BANKER;  USURY;  APPEAL;  QUESTION  NOT 
RAISED  BELOW. 

Caponigri  v.  Altieri 265,  2«7 

MECHANIC'S  LIEN ;  SURETIES  UPON  BOND  FOR  DIS- 
CHARGE OFUEN ;  FALSE  STATEMENTS  IN  NOTICE 
OF  LIEN. 

Aeschlimann  v.  Presbyterian  Hospital 296,  298 

NEGLIGENCE;  MASTER  AND  SERVANT;  RISK  OF 
EMPLOYMENT;  CONTRIBUTORY  NEGUGENCR 

Di  Vito  V.  Crage 878,  880 
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De  Remer  v.  Brown 410,  415 
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Koehne  v.  N.  Y.  «&  Queens  Co.  Ry.  Co 608 

INSUBANCE;  PBIVILEGED  COMinTNICATION ;  WAB^ 
BANTY. 

Holden  v.  Met.  Life  Ins.  Co.    (Motion  for  reargument) 647 

Vann,  J. 

ATTOBNEYAND  CLIENT;  DECISION  ON  MOTION;  CON- 
CLUSIVE AS  TO  MATTEBS  LITIGATED ;  OBDEB  SUB- 
STITUTING ATTOBNEYS;  CONTBACT;  VABIANCE 
BETWEEN  BECITAL  AND  PBOMISE. 

Williams  v.  Barkley 48,     51 
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MENT  VALID  UNDEB  LEX  DOMICIUI;  TBUST 
MOBTGAGE  EXECUTED  BY  FOBEIGN  COBPOBATION ; 
NECESSITY  OF  PLEADING  PBOVISIONS  BELATING 
TO  FBAX7DULENT  CONVEYANCES. 

Dearing  v.  McKinnon  Dash  &  Hardware  Co 78,     86 

SUPBEME  COUBT;  WHEN  OBDEB  BINDING  ON  COL- 
LATEBAL  ATTACK;  WHEN  NOT;  JUBISDICTION OF 
SXTPBEME  COUBT  TOBEMOVE  TBUSTEE  APPOINTED 
BY  AGBEEMENT  FOB  SEPABATION  AND  TO  APPOINT 
ANOTHEB. 

Hughes  V.  Cuming 91,     93 

CONTBACT;  CONSTBUCTION  OF PBOSPECTUS  OFFEBING 
STOCK  FOB  SX7BSCBIPTI0N ;  TBUST  COMPANY  CEB- 
TIFICATES  BEPBESENTING  SHARES  OF  STOCK  IN 
FOBEIGN  COBPOBATION;  IMPLIED  WABBANTY  TO 
DELTVEB  MABKETABLE  STOCK FBEE  FBOM  LIEN; 
THE  BULE  OF  CAVEAT  EMPTOB  NO  PBOTECTION  TO 
TBUST  COMPANY. 

McClure  v.  Central  Trust  Co 108,  119 

EVIDENCE;  ADMISSIBILITY  OF  BOOKS  OF  BANK  IN 
ACTION  AGAINST  SX7BETIES  ON  CASHIEB'S  BOND. 

State  Bank  of  Pike  v.  Brown 216,  218 

MUNICIPAL  COBPOBATIONS ;  PUBLIC  IMPBOVEMENTS ; 
CONSEaUENTIAL  DAMAGES;  CONSTBUCTION  OF 
SEWEB;  INDEPENDENT  CONTBACTOBS. 

Uppington  v.  City  of  New  York  222,  228 
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PLSABINa;  COMPLAINT  IK  AOTION  FOB  KB0E88A- 
BIES  PUBNISHBD  INFANT. 

Goodman  v.  Alexander 289,  294 

BAIULOADS;  BAIULOAD  ULW;  <<PEBSONAIi  EXAMI- 
NATION" OF  PBEMISE& 

People  V.  D.  &  H.  Canal  Co 862,  867 

EVIDENCE ;  PEDIGBEE;  BECITAXS  IN  DEED;  PRE- 
SUMPTIONS. 

Young  V.  Shulenberg 386,  886 

VENDOR  AND  PUBCHA8EB;  CONTBACT  FOB  SALE  OF 
LAND;  UNMABKETABLE  TITLE;  NOTICE;  EVI- 
DENCE; ADMISSION  OF  INVALIDITY  OF  TITLE. 

Brokaw  v.  Duffy 391,  895 

EVIDENCE;  EXPLANATION  OF  TESTIMONY  GIVEN  ON 
CB068-EXAMINATI0N. 

Gray  v.  Met.  St.  Ry.  Co; 457,  469 

Landon,  J. 

MISJOINDEB;  FALSE  BEPBESENTATION  TO  ONE  OF 
TWO  PABTIES  ACTING  IN  UNISON. 

Bradley  v.  Bradley 183,  186 

ATTACHMENT;  NON-BESIDENT'S  INTEBEST  IN 
PLEDGED  STOCK  OF  FOBEIGN  COBPOBATION. 

Simpson  v.  Jersey  City  Contracting  Co 193,  900 

MUNICIPAL  COBPOBATIONS;  BIGHT  OF  CLAIMANT  TO 
FUND  BETAINED  AS  INDEMNITY  FOB  DAMAGES 
CAUSED  BY  CONTBACTOB'S  NEGLIGENCE ;  APPEAL ; 
JX7DGMENT  ABSOLUTE  UPON  BEVEBSAL. 

Mansfield  v.  Mayor,  etc. ,  of  New  York 208,  218 

INSUBANCE ;  INTEBPLEADEB ;  INSUBANCE  POLICY  AS 
COLLATEBAL  SECUBITY. 

Hirech  V.  Mayer 236,  287 

MECHANIC'S  LIEN;  NOTICE  OF  LIEN;  CONSENT  OF 
OWNEB  TO  IMPBOVEMENTS. 

DeKlyn  V.  Gould 282,  288 

NEW  YOBX  (CITY  OF) ;  ASSISTANT  TEACHEB  IN  PUBLIC 
SCHOOLS ;  AN  EMPLOYEE  NOT  AN  OFFICEB ;  ACTION 
FOBSALABY. 

Steinson  V.  Board  of  Education 481,  434 

CONTBACT;  CONSIDEBATION ;  PBOMISE  TO  DELIVEB 
BILLS  OF  LADING;  CONVEBSION;  ESTOPPEL. 

Hollins  V.  Hubbard 684.  689 

MOBTGAGE  ;  CONSTBUCTIVE  NOTICE ;  FBAUD. 

Cornell  V.  Maltby 557,  568 
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HUBDEB;  EVIBENCE;  ABSENCE  OF  DIBECT  PBOOF; 
TBIAL ;  NON-PBEJUBIOIAI.  EBBOB  IN  CHABGE. 

People  V.  Neiifeld 48,    44 

WILL ;  WHEN  ANNUITY  A  CHABGE  T7F0N  THE  BEAL 
ESTATE. 

Dunham  v.  Deiaismes 63,    66 

EVIDENCE ;  DESTBT7GTI0N  OF  PBOPEBTY  BY  FIBE; 
NEGLIGENCE. 

Peck  V.  N.  Y.  C.  &H.  R.  R.  R.  Co 347,  849 

BAILB0AD8 ;  BATT.KOAT>  LAW ;  '<  FEB80NAL  EXAMINA- 
TION "  OF  PBEMI8ES. 

People  V.  D.  &  H.  Canal  Co. 863,  366 

GUABANTY;  PAYMENT  OF  BOND  AND  MOBTGAGE; 
WHEN  EXTENSION  OF  TIME  DISCHABGES 
GUABANTOBS. 

Antisdel  v.  Williamson 373,  373 

BEPLEVIN ;  WHEN  NOT  MAINTAINABLE. 

Sinnott  v.  Feiock 444,  446 

CONTBACT ;  PABT  PEBFOBMANCE  OF  CONTBACT  VOID 
UNDEB  STATUTE  OF  FBAX7DS;  SPECIFIC 
PEBFOBMANCE. 

Russell  V.  Briggs 500,  503 

CONSTITUTIONAL  LAW;  LICENSE  FEES  ABE  PUBLIC 
MONEYS  ;  APPBOPBIATION  TO  PBIVATE  COBPOBA- 
TION ;  GBANT  OF  AN  EXCLUSIVE  PBIVILEGE  AND 
IMMUNITY. 

Fox  V.  Mohawk  «fc  H.  R.  Humane  Society 617,  530 

INSUBANCE,  FIBE;  NOTICE  OF  INCUMBBANCE ; 
WAIVEB. 

Skinner  v.  Norman 566,  568 

Werner,  J. 

COBPOBATIONS  ;  STATUTES  BEaUIBING  STOCK  COBPO- 
BATIONS  TO  FILE  ANNUAL  BEPOBTS. 

Manhattan  Co.  v.  Kaldenberg 1,      6 

TBIAL ;  BIGHT  TO  OPEN  AND  CLOSE  PBOOF  AND  BEPLY 
IN  SUMMING  UP ;  ACTION  FOB  PUBCHASE  PBICE 
OF  GOODS  BEFOBE  EXPIBATION  OF  CBEDIT  TEBM 

Heilbronn  v.  Herzog 98,  100 

TAX;  CITY  OF  BOCHESTEB;  COLLECTOB'S  BETXnEtN  OF 
NON-PAYMENT;  SXTPPLEMENTABY  PBOCEEDINGS. 

Matter  of  Veith 204,  205 
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IVEGIJaBNOE ;  00NTRIBT7T0BY  NSGUGENGE ;  KASTEB 
AND  SERVANT. 

Eastland  v.  Clarke 430,  425 

GONTBACT ;  SHIPMENT  OF  GOODS. 

Browne  v.  Peterson 460,  4«5 

LIMITATION  OF  ACTIONS ;  WHEN  ACTION  OF  FOBS- 
CLOSXJBE  IS  BABBED. 

Mack  V.  Anderson 629,  530 

MOBTGAGE;  C0NSTBT7CTIVE  NOTICE ;  FBAX7D. 

Cornell  v.  Maltby 557.  558 

INSTJBANCE;  FUND  PAID  TO  FBATEBNAL  BENEFICI- 
ABT,  NOT  EXEMPT  FBOM  ATTACHMENT  FOB  HIS 
DEBTS. 

Bullv.  Case 578,  579 

NEGLIGENCE ;  DAMAGE  B  7  FIBE ;  PBOZIMATE  CAT7SK 

Van  Inwegen  v.  Port  Jervis.  M.  &  N.  Y.  R.  R.  Co 625,  626 

Per  Ctjbiam. 

CBIMES;  WHEN  INTEBPBETATION  OF  LANGUAGE  A 
QUESTION  OF  FACT;  GBAND  LABCENT. 

People  V.  Van  Dusen 88,    d4 

APPEAL;  PBESUMPTION  AS  TOBEVEBSAL;  TITLE  TO 
THE  BED  OF  A  NON-NAVIGABLE  STBEAM ;  BESEB- 
VATIONS  IN  DEED,  NOT  FOB  THE  BENEFIT  OF 
STBANGEBS. 

Hinckel  v.  Stevens r. 171,  178 

APPEAL ;  COSTS. 

Hascall  v.  King 288 

EVIDENCE ;  EXPLANATION  OF  TB8TIM0NT  GIVEN  ON 
CBOSS-EXAMTNATION. 

Gray  v.  Met.  St.  Ry.  Co. 457.  458 

ELEVATED  BAILBOAD;  DAMAGEa 

Emigrant  Mission  Committee,  etc.,  y.  Brooklyn  El.  R.  R.  Co.  604 

NEGLIGENCE ;  INFANT ;  CONTBIBUTOBT  NEGLIGENCE. 

Lewin  V.  Lehigh  Valley  R.  R.  Co 667 
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